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TRIAL 


JAMES  STUART,  Esq. 


PRELIMINARY  PROCEEDINGS, 


On  the  25th  of  May  1822,  a  Citation  was  left  at  Mr 
Stuart's  house,  No.  2,  North  Charlotte  Street,  Edinburgh, 
charging  him  to  appear  before  the  High  Court  of  Justiciary 
to  be  held  at  Edinburgh  on  Monday,  the  lOth  of  June 
1822,  at  ten  o' Clock  forenoon,  to  underlie  the  Law  for  the 
crime  of  Murder,  on  the  following  indictment : 

"  James  Stuart,  Clerk  to  the  Signet,  lately  residing  in 
Charlotte  Street  of  Edinburgh,  you  are  Indicted  and  Accus- 
ed at  the  instance  of  Sir  William  Rae  of  St  Catharines, 
Baronet,  his  Majesty's  Advocate,  for  his  Majesty's  interest: 
That  albeit  by  the  laws  of  this,  and  of  every  other  well  go- 
verned realm,  Murder  is  a  crime  of  an  heinous  nature,  and 
severely  punishable :  Yet  true  it  is  and  of  verity,  that  you 
the  said  James  Stuart  are  guilty  of  the  said  crime,  actor,  or 
art  and  part :  In  so  far  as  you  the  said  James  Stuart,  having 
conceived  malice  and  ill-will  against  the  late  Sir  Alexander 
BoswELL  of  Auchinleck,  Baronet,  and  having  formed  the 
unlawful  design  of  challenging  the  said  Sir  Alexander 
Boswell,  and  others  of  the  lieges,  to  fight  a  duel,  or  duels, 
you  did,  upon  the  9th,  or  one  or  other  of  the  days  of  March 
1822,  in  order  to  enable  you  the  better  to  accomplish  your 
said  unlawful  design,  repair  to  Glasgow  to  obtain,  through 
the  medium  of  William  Murray  Borthwick  formerly  one  of 
the  proprietors  or  printers  of  the  newspaper  called  the  Glas- 
gow Sentinel,  and  then  a  prisoner  in  the  jail  of  Glasgow,  the 
manuscripts  of  sundry  articles  which  had  been  published  in 
the  said  newspaper,  and  other  papers  and  documents  con- 
nected with  said  newspaper,  which  were  then  in  the  premises 

A 


in  Nelson  Street  of  Glasgow  occupied  by  Robert  Alexander, 
editor  and  proprietor  of  the  said  newspaper,  and  in  the  law- 
ful po'^session  and  custody  of  the  said  Robert  Alexander; 
and  the  said  William  Murray  Borthwick  having  been  libe- 
rated from  jail,  as  arranged  and  concerted  by  or  with  you, 
and  having,  on  the  11th,  or  one  or  other  of  the  days  of  the 
said  month  of  March,  carried,  or  caused  to  be  carried,  away 
from  the  said  premises  in  Nelson  Street  of  Glasgow  sundry 
writings,  the  property,  or  in  the  lawful  possession  of  the  said 
Robert  Alexander  ;  and  having  brought,  or  caused  to  be 
brought,  the  said  writings  to  the  Tontine  Inn  or  Hotel  in 
Glasgow,  where  you  then  was,  you  did  thereby  obtain  access 
to  the  said  writings:  And  having  found,  or  pretended  to 
have  found  among  them,  some  writings  holograph  of  the  said 
Sir  Alexander  Boswell,  you  did  wickedly  and  maliciously 
challenge  the  said  Sir  Alexander  Boswell  to  fight  a  duel  with 
you  :  and  a  time  and  place  of  meeting  having  been  concert- 
ed, you  did,  upon  Tuesday  the  26th  day  of  March  1822,  or 
upon  one  or  other  of  the  days  of  that  month,  or  of  February 
immediately  preceding,  or  of  April  immediately  following, 
upon  the  farm  of  Balbarton,  in  the  shire  of  Fife,  a  little  to  the 
northward  of  the  road  from  the  village  of  Auchtertool  to  the 
burgh  of  Kirkaldy,  and  about  three  quarters  of  a  mile  or 
thereby  distant  from  the  said  village  of  Auchtertool,  in  the 
said  shire,  wickedly  and  maliciously  discharge  at  the  said 
Sir  Alexander  Boswell  a  pistol  loaded  with  bail,  whereby  the 
said  Sir  Alexander  Boswell  was  mortally  wounded,  the  ball 
having  entered  near  the  root  of  the  neck  on  the  right  side, 
and  shattered  the  collar  bone,  of  which  mortal  wound  the 
said  Sir  Alexander  Boswell  died  in  the  course  of  the  next 
day,  and  was  thus  murdered  by  you  the  said  James  Stuart : 
And  you  the  said  James  Stuart,  conscious  of  your  guilt  in 
the  premises,  did  abscond  and  flee  from  justice  :  And  a  let- 
ter, bearing  to  be  dated  '  Auchinleck,  Nov*".  7**^  1821,'  and 
to  be  subscribed,  '  Alexander  Boswell;'  as  also  a  writing, 
entitled  '  Whig  Song, '  and  addressed  on  the  back,  '  For  Mr 

*  Alexander,  Sentinel  Office  Glasgow  ; '  a  letter  or  writing, 
bearing  to  be  dated  '  Dumbarton,  Dec^  17^'^  1821, '  subscrib- 
ed '  Ignotus ; '  and  a  writing  entitled  '  James  Perry,   Esq*". 

*  late  proprietor  and  editor  of  the  Morning  Chronicle, '  and 
addressed    on   the   back  '  Mr    Alexander,   Sentinel  Office, 

*  Glasgow, '  being  all  to  be  used  in  evidence  against  you  at 
your  trial,  will  be  lodged  in  due  time  in  the  hands  of  the 
Clerk  of  the  High  Court  of  Justiciary,  before  which  you  are 
to  be  tried,  that  you  may  have  an  opportunity  of  seeing  the 


Same :  At  least,  time  and  place  above  libelled,  the  said  Sir 
Alexander  Boswell  was  murdered  ;  and  you  the  said  James 
Stuart  are  guilty  thereof,  actor,  or  art  and  part.  All  which, 
or  part  thereof,  being  found  proven  by  the  verdict  of  an  As- 
size, before  the  Lord  Justice-General,  the  Lord  Justice- 
Clerk,  and  Lords  Commissioners  of  Justiciary,  you  the  said 
James  Stuart  Ought  to  be  punished  with  the  pains  of  law, 
to  deter  others  from  committing  the  like  crimes  in  all  time 
coming. 

Dunn-  M'Neill,  A.  D. 

LIST  OF  WITNESSES. 

1  James  Earl  of  Rosslyn,  now  or  lately  residing  at  Dysart 

House,  parish  of  Dysart,  in  the  sliire  of  Fife. 

2  John  Douglas  of  Lockerby,  now  or  lately  residing  in 

Shandwick  place  of  Edinburgh. 

3  James  Brougham,  barrister  at  law,  Lincoln's  Inn  Fields, 

London. 

4  George  Wood,  surgeon  in  Edinburgh. 

5  Robert  Liston,  now  or  lately  surgeon  in  Edinburgh. 

6  James  Brown  Johnston,  now  or  lately  physician  in  Kirk- 

aldy,  in  the  shire  of  Fife. 

7  Dr  John   Thomson,  professor   of  military   surgery   in 

Edinburgh. 

8  Alexander   Boswell,  writer  to  the  signet,  now  or  lately 

residing  in  Edinburgh. 

9  John  Waugh  Brougham,  wine  merchant  in  Edinburgh. 

10  Andrew  Watt,  now  or  lately  farmer  at  Balbarton,  in  the 

parish  of  Kinghorn,  and  shire  of  Fife. 

11  David  Blair,  now  or  lately  apprentice  to,   and  residing 

with  Peter  Moyes,  smith  at  Baidler  toll-bar,  in  the 
parish  of  Kinghorn,  and  shire  of  Fife. 

12  The  said  Peter  Moyes. 

13  William  M'Kenzie,   now  or  lately  coachman  to  Claud 

Irvine  Boswell,  lately  one  of  the  Senators  of  the  Col- 
lege of  Justice,  and  now  or  lately  residing  at  Balmuto 
House,  in  the  parish  of  Kinghorn,  and  shire  of  Fife. 

14  Alexander   Struthers,  now  or  lately  butler  to  the  said 

Claud  Irvine  Boswell. 

15  William  Spalding,  writer  in  Edinburgh,   now  or  iTtely 

residing  in  Pitt  Street,  Edinburgh,  and  now  or  lately 
in  the  employment  of  Alexander  Young,  Roger  Ayton, 
and  Robert  Rutherford,  or  one  or  other  of  theu),  writ- 
ers to  the  signet  in  Edinburgh, 


1 6  William  Henderson,  now  or  lately  writer  in  Hamilton, 

in  the  county  of  Lanark. 

1 7  Felix  Dougharty,  now  or  lately  clerk  of  the  said  William 

Henderson,  and  now  or  lately  residing  in  or  near  Ha- 
milton aforesaid. 

18  Loudon  Robertson,  lately  compositor  in  the  Glasgow 

Sentinel  Ofiice,  Nelson  Street,  Glasgow,  and  now  or 
lately  residing  in  Dundee. 

19  Alexander  Ure,  now  or  lately  writer  in  Glasgow. 

20  William  Bankhead,  now  or  lately  clerk  of  the  said  Alex- 

ander Ure. 

21  Adam  Duff,  sheriff-depute  of  the  shire  of  Edinburgh. 

22  James  Cunie,  now  or  lately  clerk  in  the  sheriff- clerk's 

office,  Edinburgh. 

23  Robert  Bankhead,  now  or  lately  waiter  in  the  Tontine 

Inn  or  Hotel  of  Glasgow. 
24'  William  M*Comb,  now  or  lately  waiter  or  boots  in  the 
said  Tontine  Inn  of  Glasgow. 

25  Robert  Anderson,  waiter,  now  or  lately  residing  in  Gal- 

lowgate  of  Glasgow. 

26  William  Scott,  now  or  lately  waiter  in  the  Tontine  Inn 

or  Hotel  of  Glasgow. 

27  Robert  Alexander,  now  or  lately  editor  and  proprietor 

of  the  Glasgow  Sentinel,  Nelson  Street,  Glasgow. 

28  David  Alexander,  now  or  lately  clerk  of  the  said  Robert 

Alexander. 

29  William  Richardson,  now  or  lately  compositor  in  the 

Glasgow  Sentinel  Office,  Nelson  Street,  Glasgow. 

30  William  Miller,  now  or  lately  in  the  employment  of  the 

said  Robert  Alexander  in  the  Glasgow  Sentinel  Of- 
fice aforesaid. 

51  John  Wilson,  now  or  lately  compositor  in  the  Glasgow 
Sentinel  Office  aforesaid. 

32  Alexander  M'Glashan,  now  or  lately  compositor  in  the 
Glasgow  Sentinel  Office  aforesaid. 

S3  William  Home  Lizars,  engraver,  James's  Square,  Edin- 
burgh. 

34  Thomas  Clerk,  engraver.  High  Street,  Edinburgh. 

35  James  Walker,  tutor  to   Sir  James  Boswell,    Bart,  of 

Auchinleck,  now  or  lately  residing  at  Well  wood  Lodge, 
parish  of  St  Cuthberts,  and  county  of  Edinburgh. 

36  Miss  Janet  Theresa  Boswell,   daughter  of  the  deceased 

Sir  Alexander  Boswell  of  Auchinleck,  Bart,  now  or 
lately  residing  at  Wellwood  Lodge  aforesaid. 

Dunn.  M'Neill,  A.D. 


5 

LIST  OF  ASSIZE. 

County  of  Edinburgh. 
John  Borthwick  of  Crookstone. 
John  Pringle  of  Syminfrton. 
Thomas  Adinston  of  Carcant. 
William  Pagan  of  Linburn. 
5  James  Forrest  of  Comiston. 
John  Wauchope  of  Edmonstone. 
Sir  Alexander  Charles  Maitland  Gibson  of  Cliftonhall, 

Bart. 
Sir  John  Hope  of  Craighall,  Bart. 
James  Watson  of  Saughton. 
10  George  Reid  of  Rathobank. 
John  Inglis  of  Auchindinny. 
James  Haig  of  Lochrin. 
John  Alexander  Higgins  of  Neuck. 
John  Thomson  of  Burnhouse. 

Haddingtonshire, 
15  William  Hunter  of  Tynefield. 
John  Anderson  of  Whitburgh. 
William  Aitchison  younger  of  Drummore. 
Hugh  TurnbuU  of  Branxton. 
James  Balfour  of  Whittinghame. 

County  oj  Linlithgo'w, 
20  Sir  James  Dalyell,  Bart,  of  Binns. 

Gabriel  Hamilton  Dundas  of  Duddingstone. 
James  Dundas  of  Dundas. 

Lieutenant-Colonel  Andrew  Gillon  of  Wallhouse. 
Alexander  Learmonth  of  Crossflats. 

City  of  Edinburgh. 
25  David  Brown,  Clothier  in  Edinburgh. 

David  Murray,  spirit  dealer  there. 

Robert  Faterson,  ironmonger  there. 

John  Milne,  ironmonger  there. 

George  Galium,  tinsmith  there. 
30  Adam  Elder,  carver  and  gilder  there. 

William  Rodgers,  haberdasher  there. 

Andrew  Kerr,  upholsterer  there. 

Patrick  Crichton,  coachmaker  there. 

Robert  Stevenson,  engineer  there. 
35  John  Leitch,  clothier  there. 


John  Hill,  clothier  there. 

James  Scrimzeour,  cabinet-maker  there. 

Thomas  Wilkie,  cabinet-maker,  Queen's  Place. 

Toum  ofLeith. 
Thomas  Macritchie,  wine-merchant  in  Leith. 
45  John  Somerville,  tanner  there. 
James  Veitch,  brewer  there. 
James  Allan,  wine-merchant  there. 
Mathew  Smellie,  writer  there. 
Peter  Latta  Wilson,  merchant  there. 
45  William  Telfer,  merchant  there. 

Geo.  Fergusson. 
Ad.  Gillies. 
Archd.  Campbell. 

The  writings  founded  on  in  the  Indictment  are  of  the  fol- 
lowing tenor : 

Sir,  AicchinlecJc,  Nov.  11th  1821. 

A  friend  of  mine,  having  recommended  the  Sentinel,  and 
having  the  satisfaction  to  see  it  termed  the  "  Phoenix  of  the 
Beacon"  in  a  copy  of  the  Scotsman,  which  the  same  friend 
has  sent  me,  I  beg  that  you  will  have  the  goodness  to  order 
a  copy  of  the  Sentinel  to  be  sent  addressed 

Sir  A.  Bos'-joell  of  AuchinlccJ:,  Manchline. 

I  am,  Sir,  your  obedient  Servant, 
ALEXANDER  BOSWELL. 
The  Editor  of  the  Se7itinel,  Glasgow. 


WHIG  SONG, 

Supposed  to  be  written  by  one  of  the  Jameses,  certainly 
not  by  King  James  the  I.  or  King  James  the  V.  but 
probably  by  one  of  the  house  of  Stuart. 

Tu  NE — Sheriff  Muir. 
There's  some  say  that  they're  Whigs, 
And  some  say  that  we're  Whigs, 
And  some  say  there's  nae  Whigs  ava,  man  ; 
But  ae  thing  I'm  sure, 
A  pauky  Whig  do-er 
*S  the  Whig  that  out-whiggifies  a',  man. 
Clioriis — And  they  crack  and  we  tak, 
And  they  tak  and  we  crack, 
And  we  tak  and  they  crack  awa',  man. 


For  conscience  the  auld  Whigs 

War  sterlin'  and  bauld  Whigs, 

And  gied  their  oppressors  a  claw,  man  ; 

But  jioiv  Whigs  for  si/larf 

(Their  calf  on  the  Pillar), 

Ken  nought  about  conscience  ava,  man. 

And  they  crack  and  we  tak,  8c<:, 

The  de'il  took  the  lawyer. 

And  left  the  poor  sawyer, 

He  was  na  a  mouse  to  his  paw,  man  ; 

Oure  straught  was  his  mark,  man  j 

But  a  Whig  Signet  Clerk,  man, 

Can  ony  thing,  ony  way  thraw,  man. 

And  they  crack  and  we  tak,  &c. 

They  rant  about  Freedom, 

But  when  ye  hae  fee'd  'em, 

Cry  het  or  cry  cauld,  and  they'llTjlaw,  man ; 

Tak  him  maist  rampagant. 

And  mak  him  King's  agent, 

And  hech  !  how  his  fury  will  fa',  man  ! 

And  they  crack  and  we  tak,  &c, 

Ther's  stot-feeder  Stuart, 

Kent  for  that  fat-cow — art. 

How  glegly  he  kicks  ony  ba,  man  ; 

And  Gibson,  lang  chiel,  man, 

Whase  height  might  serve  weel,  man, 

To  read  his  ain  name  on  a  wa',  man. 

And  they  crack  and  we  tak,  &o. 

Your  knights  o'  the  pen,  man. 

Are  a'  gentlemen,  man,  _ 

Ilk  hodys  a  limb  o'  the  law,  man  ; 

Tacks,  bonds,  precognitions. 

Bills,  wills,  and  petitions. 

And  ought  but  a  trigger  some  draw,  man. 

And  they  crack  and  we  tak,  Sec, 

Sae  foul  fa'  backbiters, 

Wha  rin  down  sic  vriters, 

Wha  fatten  sae  brave  and  sae  bra,  man ; 

Ilk  Whiggish  believer, 

Ilk  privileged  riever. 

Come  join  in  a  hearty  huzza,  man  ! 

For  they  crack  and  we  tak,  &c. 

Addressed  on  the  back  thus — 

For  Mr  Alexander,  Sentinel  Office,  Glasgow. 


TO  THE  EDITOR. 

Sir,  Dumhai'ton,  Dec.  17,  1821. 

After  the  license  which  we  have  all  remarked,  in  the 
paper  devoted  to  what  are  called  the  Whigs,  and  which, 
with  becoming  forbearance,  was  suffered  to  pass  with  impu- 
nity, I  regret  to  see,  by  your  paper,  that  the  vindictive  spi- 
rit of  that  party  has  been  directed  to  an  article  in  your  pa- 
per, and  that  you  are  thereby  invited  to  partake  of  that  lux- 
urious boon  of  the  Legislature — a  Jury  Court  Trial. 

Much  has  been  said  oboxxi  personality^  but  something  may 
yet  be  said.  If  you  had  been  base  enough  to  pry  into  the 
jm'oate  life  o^  any  pr-ivate  md.\\\A\x2i\,  and  had  dragged  the 
result  of  unworthy  research  before  the  public,  there  are  not 
words  adequate  to  express  the  reprobation  which  such  con- 
duct must  have  merited.  Of  this,  however,  I  need  not  say 
that  I  acquit  you  ;  for  no  one  accuses  you,  and  I  feel  confi- 
dent that  you  are  incapable  of  so  reprehensible  an  act. 

But  while,  by  the  concurrent  admisson  of  all  men,  those 
who  press  forward  as  public  men,  or  notorious  men,  subject 
themselves  to  public  animadversion,  your  error  must  be  in 
the  choice  of  your  subject,  and  that  may  be  serious  or  tri- 
vial. 

You  are  prosecuted,  it  seems,  by  Mr  James  Stuart  of 
Dunearn,  once,  certainly,  a  private  individual,  but  a  man 
now  known  to  us,  because  he  has  bustled  out  of  his  element. 
If,  therefore,  you  had  held  up  to  public  ridicule  Mr  James 
Stuart,  as  an  itinerant  orator  from  county  to  county,  and 
from  meeting  to  meeting,  who  could  have  blamed  you? 
Y^vevy  public  performer  subjects  himself  to  criticism — orators 
as  well  as  players.  Orator  Hunt  has  had  it,  why  should  not 
Orator  Stuart?  Orator  Hunt,  after  threatening  to  thrash 
the  lesser  man,  Mr  Morley  of  the  British  Hotel,  showed,  in 
the  cant  language,  the  white  feather,  and  rejused  to  Jight 
him,  and  was  deservedly  stigmatized  and  laughed  at.  It  Mr 
Stuart  had  done  this,  the  parallel  would  have  been  perfect. 

But,  Sir,  you  are  dragged  before  this  purse-squeezing 
Jury  Court,  I  am  told,  because,  in  reliance  on  the  much  ad- 
vocated liberty  of  the  press,  and  looking  to  the  practice  of 
the  Whig  papers,  and  particularly  that  pure  jewel  the  Scots- 
man, you  have  ventured  to  repeat,  what  I  am  also  told  must 
have  been  well  known  to  Mr  James  Stuart,  was  as  current- 
ly the  topic  of  general  conversation  in  Edinburgh  as  any 
subject  which  interests  the  many,  either  from  its  gravity  or 
its  absurdity.     If  I  am  not  misinformed,  and  if  utterance  is 


publieation,  he  might  have  selected  from  coffeehouses,  or 
clubs,  some  individual  whose  dimetisions  might  have  been 
unobjectionable,  (if  other  circumstances  might  also  be  equally 
so),  and,  on  that  chosen  individual,  by  judicious  manage- 
ment, might  have  rubbed  himself  again  into  brilliancy.  But 
he  has  judged  otherwise,  and  has  selected  you,  Mr  Senti- 
nel, for  his  Whiggish  vengeance,  and  summons  you  to  lists 
where  the  winner  gains  no  honour^  and  the  loser,  though  he 
may  lose  much,  may  incur  no  disgrace.  Beaten  at  their  own 
weapons,  like  discomfited  bullies,  they  are  the  first  to  call 
the  watch  ;  and,  without  inquirj'  as  to  provocation,  or  who 
struck  the  first  blow,  he  who  struck  the  blow  that  is  noticed 
must  go  before  his  Worship. 

I  approve  of  the  determined  stand  vv-hich  you  have  made 
against  Whig  and  Radical  tyranny  over  the  press ;  and  if, 
without  injuring  your  proud  spirit,  I  may  express  regret,  I 
must  lament  the  annoyance  and  expense  to  which  you  are 
subjected  for  that  which  did  not  originate  with  you,  for  you 
have  simply  echoed  the  general  talk.  As  you  have  stood 
boldly  forward  on  loyal  principles,  I  feel  confident  that  this 
lawsuit  will  not  damp  your  energies,  that  your  own  courage 
will  bear  you  through,  and  that  your  cause  will  be  supported 
by  many  a  good  friend,  against  the  virulence  of  a  party.  I 
beg  leave  to  offer,  as  one  stud  for  a  sevenfold  shield  against 
Wiiig  assaults,  my  hearty  subscription  of  five  pounds;  and 
I  shall  be  glad  to  hear  that  there  is  a  goodly  increase  before 
a  week  is  over. 

I  am,  Sir,  your  constant  reader, 

Ignotus. 


JAMES  PERRY,  ESQ. 

LATE    PROPRIETOR    AND    EDITOR    OF    THE    MORNING 
CHRONICLE. 

It  has  been  our  painful  duty,  in  common  with  our  fel- 
low journalists,  to  announce  the  death  of  a  man,  who,  for 
a  long  period,  had  so  distinguished  a  share  in  the  political 
paper  warfare  of  the  country.  "  A  generous  Briton  wars 
not  with  the  dead.  "  With  Mr  Perry,  as  a  private  indivi- 
dual, who  could  war  ?  The  keenness  of  invective  was  Con- 
fined to  his  journal,  for,  in  private  life,  he  acknowledged  no 
distinctions  of  party;  and,  so  late  as  the  year  1820,  the 
writer  of  this  article,  whose  political  opinions  were  as 
much  ill  '.!ppoi:ilion  tu  ihuic  of  Mr  Pony  as  the  two  poles 
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are  to  each  other,  passed  a  happy  day  at  his  hospitable 
table  in  company  with  Lord  Erskine,  who  is  characterized 
as  one  of  his  earliest  friends ;  and  the  most  sensitive  politi- 
cometer  could  not  have  indicated  one  hostile  atom  of  influ- 
ence. With  Mr  Perry's  early  history  we  have  no  concern, 
farther  than  to  remark,  that  his  own  prosperous  career 
gives  a  satisfactory  confutation  of  many  of  the  histrionic  de- 
clamations which  he  poured  forth  against  the  order  of  things 
in  this  peculiar  country.  A  man  of  liberal  sentiments,  and 
who  has  ample  means  for  hospitality,  always  can  command 
good  company  in  London ;  and  Mr  Perry  had  the  requi- 
sites and  the  result.  He  was  admitted  into  the  first  socie- 
ty,— he  was  an  enthusiastic,  although  not  a  very  skilful 
critic  in  the  fine  arts,  particularly  in  music,  which  occupied 
many  an  amusing  corner  in  his  journal.  He  was  what  is 
called  a  collector,  and  had  acquired  a  very  pretty  library. 
These  pursuits,  and  the  company  with  which  he  associated, 
gave  a  gentlemanly  tone  to  his  newspaper,  unless  when, 
from  ill  health  or  occasional  absence,  too  much  was  left  to 
his  hack  subordinates. 

But,  in  lamenting  the  death  of  an  amiable  man  and  a  ce- 
lebrated journalist,  we  have  also  to  lament  the  death  of  the 
Morning  Chronicle.  The  Morning  Chronicle  will,  no 
doubt,  still  be  continued,  but  no  longer  under  his  controul, 
and  the  controul  of  his  responsibility  and  character.  Scarce- 
ly, indeed,  has  he  ceased  to  breathe,  when  the  entrammel- 
led  subordinate,  now  the  acting  master,  gives  a  taste  of  fu- 
ture progress.  In  the  very  article  on  the  death  of  this  able 
journalist,  the  journeyman  scribe  poisons  the  cup  dedicated 
to  his  Memory  with  the  following  observation,  which  we 
will  not  so  far  dishonour  the  memory  of  Mr  Perry,  who 
was  what  is  called  a  constitutional  Whig,  as  to  believe 
that  he  would  have  permitted  to  appear  in  his  Morning  Chro- 
nicle. Alluding  to  the  period  of  the  French  Revolution, 
this  Ne\!o  Chronicle  observes, — "  It  was  then  that  broke 
"  forth  that  unfortunate  schism  in  the  Whig  party,  which 
**  has  had  so  fatal  an  effect  on  the  character  of  the  House 
"  of  Commons,  and  which,  by  destroying  its  efficiency  as  a 
"  controul  over  the  servants  of  the  Crown,  has  thrown 
*'  down  the  main  bulwark  of  our  old  constitution,  and  left, 
*'  it  is  to  he  feared,  to  the  2^(-'ople,  no  other  hojpe  hd  in  them- 
*'  selves.  " — If  this  does  not  give  a  proper  savour  of  unblush- 
ing radicalism,  we  are  no  judge  of  symptoms.  But  this  on- 
ly increases  our  regret  for  the  loss  of  Mr  Perry,  who  raised 
j*nd  sustained  the  character  of  his  paper ;  for  now,  under 
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the  influence  of  his  long  exertions,  any  low  scribbler,  for  a 
while,  may  obtain  currency  for  the  vilest  sentiments,  and 
most  reprehensible  revolutionary  doctrines. 
(Addressed  on  the  back  thus) 

*'  Mr  Alexander,  Sentinel  Office,  Glasgow.  '* 


Mr  Stuart  having  found  it  necessary  to  examine  the  writ- 
ings referred  to  in  the  indictment,  as  well  as  some  others  in 
the  handwriting  of  Sir  Alexander  Boswell,  the  following 
petition  was  presented  to  the  Court : 

Unto  the  Right  Honourable  the  Lord  Justice  General,  the 
Lord  Justice  Cierk,  and  Lords  Commissioners  of  Justi- 
ciary, the  PETITION  of  James  Stuart,  Esq.  younger 
of  Dunearn,  Clerk  to  the  Signet,  Humbly  sheweth, 

That  the  petitioner  stands  indicted  to  stand  trial  at  the 
instance  of  his  Majesty's  Advocate,  on  Monday  the  10th  of 
June,  for  the  alleged  crime  of  having  murdered  the  late  Sir 
Alexander  Boswell. 

That  there  are  certain  writings  which  are  necessary  for 
the  petitioner's  defence,  but  which,  at  present,  are  in  the 
hands  of  third  parties. 

That  the  petitioner  has  no  reason  to  think  that  these  per- 
sons have  any  objections  to  deliver  up  these  writings;  but  he 
understands  that  they  rather  wish  for  judicial  authority  to 
do  so. 

That  these  writings  are  as  follows,  viz. 
1.  A  process  which  subsisted  some  time  ago  before  the 
Magistrates  of  Glasgow,  between  William  Alexander  and 
William  Murray  Borthwick,  printers  and  proprietors  of  a 
newspaper  called  the  Sentinel.  Li  this  process,  Borthwick 
was  the  pursuer,  and  Alexander  the  defender;  and  its  ob- 
ject was,  to  maintain,  or  to  reinstate  the  former  in  the  pos- 
session of  the  office  and  documents  of  the  Sentinel,  from 
which  the  latter  wished  to  exclude  him.  The  process,  and 
more  particulary,  the  interlocutors  which  it  contains,  are 
necessary,  because  the  fact  of  the  petitioner's  having  got 
some  of  the  documents  of  the  Sentinel  from  Borthwick  is 
specially  mentioned  in  the  libel,  and  it  is  insinuated,  if  not 
alleged,  that  the  petitioner  obtained  them  irregularly.  This 
process  is  at  present,  or  lately  was,  in  the  hands  of  Messrs 
Linning  and  Niven,  writers  to  the  signet,  Edinburgh. 

2.  Articles   which   were   inserted   in    the    Sentinel,    and 
which  the  petitioner  wishes  to  prove,  were  written  and  sent 
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there  by  the  late  Sir  Alexander  Boswell,  Bart,  and  in  each 
of  which  the  petitioner  is  named  or  alluded  to.  The  first 
of  these,  a  letter,  bearing  to  be  dated  Auchinleck,  Novem- 
ber 7,  1821,  and  subscribed  Alexander  Boswell; — the  se- 
cond article  is  entitled  "  Whig  Song ;  "  the  third  is  a  letter 
signed  "  Ignotus ; "  the  fourth  is  a  letter  signed  "  Mark 
"  Tod,"  which  appeared  in  the  1 7th  Number  of  that  news- 
paper; the  fifth  is  an  article  beginning,  "  The  late  Lieu- 
"  tenant  James  Stuart, "  and  appeared  in  the  20th  Num- 
ber; the  sixth  is  an  article  consisting  of  three  or  four 
pieces  of  verse,  entitled  "  Valentines,  "  which  also  appear- 
ed in  the  20th  Number ;  and  the  seventh,  a  poem,  entitled 
the  "  Bully's  Lament, "  which  appeared  in  the  25th  Num- 
ber. 

These  papers  are  at  present,  or  were  lately,  in  the  hands 
of  the  Sheriff- depute  of  Edinburgh,  having  been  taken  pos- 
session of  by  him  in  a  precognition  relative  to  Borthwick's 
affair. 

3.  A  letter  written  by  Sir  Alexander  Boswell  to  Robert 
Maconochie,  Esq.  lately  from  India.  This  letter  was  writ- 
ten on  or  about  the  24'th  of  March  1822.  It  makes  men- 
tion of  the  petitioner's  name ;  and  it  relates  directly  to  the 
unfortunate  affair  which  has  given  rise  to  the  ensuing  trial. 
It  is  at  present  in  the  hands  of  James  Balfour,  Esq.  of 
Whittinghame. 

The  petitioner  is  advised  that  the  instant  possession  or 
inspection  of  all  these  documents  is  absolutely  necessary  for 
his  defence. 

May  it  therefore  please  your  Lordships  to  grant  war- 
rant for  letters  of  first  and  second  diligence  against 
the  saids  Messrs  Linning  and  Niven,  writers  to  the 
signet,  Adam  Duff,  Esq.  and  James  Balfour,  Esq. 
and  against  all  other  havers  of  the  said  writings,  for 
enforcing  exhibition  of  the  same,  to  be  transmitted 
to  the  Clerk  of  Court,  and  to  be  made  patent  to  the 
petitioner,  and  his  counsel  and  agents,  and  that  im- 
mediately ;  and  to  grant  commission  to  the  Sheriff-  de- 
pute or  substitute,  or  any  of  his  Majesty's  Justices  of 
Peace  of  the  bounds,  to  take  the  depositions  of  the 
said  havers,  and  to  cause  mark  the  said  writings  as 
relative  hereto,  and  to  transmit  the  same  to  the  Clerk 
of  Court  as  aforesaid, — or  otherwise  to  do  in  the  pre- 
mises as  to  your  Lordships  may  seem  meet. 
According  to  Justice^  S,-c. 

(Signed)  H.  Cockburn. 


To  the  prcccdinrr  petition  the  following  answers  were  given 
in  on  the  part  of  the  Lord  Advocate : 

ANSWERS  for  Sir  William  Rae  of  St  Catherine's, 
Baronet,  his  Majesty's  Advocate,  to  the  Petition  of  James 
Stuart,  Esq.  Younger  of  Dunearn,  Clerk  to  the  Signet. 

This  day  (5th  June  1822)  the  petition  now  to  be  answer- 
ed was  appointed  to  be  answered  by  the  respondent,  or  any 
of  his  deputes,  and  answers  were  ordained  to  be  given  in  be- 
fore ten  o'clock  to-morrow  morning.  By  way  of  implement- 
ing that  order,  a  copy  of  the  petition  was  left  at  a  quarter 
before  five  o'clock  this  evening,  not  with  any  of  the  respon- 
dent's acting  deputes  in  the  Court  of  Justiciary,  but  with  a 
sentleman  who  is  well  known  to  have  ceased  actine:  in  that 
capacity  for  some  time  past.  The  respondent  knows  not 
why  this  unusual  course  of  proceeding  was  adopted,  and  he 
only  mentions  the  circumstance  as  the  cause  why  his  answers 
have  not  been  ffiven  in  at  an  earlier  hour :  at  half  after  eight 
in  the  evening  the  petition  was  intimated  to  one  of  the  Ad- 
vocate-deputes. 

The  object  of  this  petition  is  to  obtain  a  diligence  for  the 
recovery  of  certain  papers,  the  immediate  inspection  of  which 
is  said  to  be  of  importance  to  the  petitioner  in  preparing  for 
his  approaching  trial. 

The  writings  sought  by  the  petitioner  are  divided  into 
three  classes. 

The  first  set  of  writings  are  said  to  be  comprised  in  a  pro- 
cess which  some  time  ago  depended  before  the  Magistrates 
of  Glasgow,  between  William  Alexander  and  William  Mur- 
ray Borihwick,  said  to  have  been  printers  and  proprietors  of 
a  newspaper  called  the  "  Sentinel. "  This  process  is  said  to 
be  in  the  hands  of  Messrs  Linning  and  Niven,  writers  to  the 
signet. 

The  respondent  has  no  interest  to  oppose  the  granting  of 
the  diligence  for  the  recovery  of  this  process ;  but  he  cannot 
take  upon  him  to  say  that  Messrs  Linning  and  Niven,  who 
are  the  agents  for  Alexander,  may  not  have  good  reasons  for 
refusing  the  delivery  of  it  to  the  petitioner. 

The  second  class  of  papers  specified  in  the  petition  are 
said  to  be  *  Articles  A^hich  were  inserted  in   the   Sentinel, 

*  and  which  the  petitioner  wishes  to  prove  were  written  and 

*  sent  there  by  the  late  Sir  Alexander  Boswell,    Bart.,   and 

*  in  each  of  v/hich   tlie  petitioner  is  named  or  aUuded  to.' 
Then  follows  a  specification  ol  seven  documents,  the  first  of 
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which  is  said  to  bo  a  letter  bearing  to  be  dated  Auchinleck, 
November  7,  182 J,  and  subscribed  "  Alexander  Boswell.  " 
Now,  the  petitioner  knows  perfectly  well  that  this  letter  was 
never  inserted  in  the  Sentinel,  and  that  the  petitioner  is 
neither  named  nor  alluded  to  in  it.  Further,  this  letter,  to- 
gether with  the  2d  and  3d  writings  specified  in  this  part  of 
the  petition,  are  all  libelled  on  in  the  indictment  against  the 
petitioner,  as  productions  to  be  made  against  him  at  his  trial, 
and  were  ready  to  be  produced  to  the  petitioner  according 
to  the  usual  practice,  sending  to  the  Crown  Agent.  They 
are  now  in  the  clerk's  hands,  where  the  petitioner  may  have 
access  to  them.  It  was,  therefore,  unnecessary  for  him  to 
ask  for  a  diligence  to  recover  them.  The  5th,  6th,  and  7th 
items  of  this  class  of  writings  are  said  to  be  in  the  hands 
of  the  Sheriff-depute  of  Edinburgh,  having  been  taken  pos- 
session of  by  him  in  a  precognition  relative  to  Borthwick's 
affair.  The  respondent  can  hardly  conceive  it  possible  that 
No.  7  should  have  so  come  into  the  hands  of  the  Sheriff, 
seeing  that  the  petitioner  himself  states  that  it  appeared  in 
the  twenty-fifth  number  of  the  Sentinel,  which  was  not  pub- 
lished until  a  considerable  time  after  the  investigation  and 
precognition,  in  the  course  of  which  it  is  said  to  have  come 
into  the  hands  of  the  sheriff-depute  of  Edinburgh.  But,  in 
regard  to  all  of  these  writings  said  to  have  been  inserted  in 
the  Sentinel,  and  to  have  come  into  the  hands  of  the  Sheriff 
in  the  course  of  a  precognition  relative  to  Borthwick's  affair, 
the  respondent  cannot  give  any  consent,  director  implied,  to 
the  recovery  of  them  out  of  the  hands  of  the  Sheriff.  The 
respondent  understands  that  these  documents  belong  in  pro- 
perty to  the  printer  of  the  Sentinel,  Mr  Alexander,  from 
whose  premises,  the  respondent  is  informed,  they  were  irre- 
gularly carried  away,  and  who  has  instituted  a  criminal  pro- 
secution against  some  of  the  parties  concerned  in  carrying 
them  away.  The  respondent  knows  not  whether  they  are  of 
the  handwriting  of  Sir  Alexander  Boswell,  yea  or  nay,  but 
he  has  reason  to  believe  that  the  most  of  them  are  not,  and 
although  he  has  no  right  or  interest  to  resist  the  diligence 
sought  he  does  not  wish  to  be  supposed  to  give  even  a  tacit 
consent  to  a  proceeding  which,  under  pretence  of  wishing  to 
prove  that  certain  documents  are  of  a  certain  handwriting,  is 
to  give  a  party  access  to  documents  which  otherwise  he  has 
no  right  to  see,  and  on  which  ulterior  proceedings  may  be 
founded. 

The  third  class  specified  by  the  petitioner,  is  "  a  letter 
from  the  late  Sii    Alexander  Boswell  to  Robert  Macono- 
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chle,  Esq.  lately  from  India. "  This  letter  is  said  to  luive 
been  written  on  or  about  the  ^'tth  of  March  1822,  re- 
lative to  the  affair  which  led  to  the  present  trial,  and  to  be 
at  present  in  the  hands  of  James  Balfour,  Esq.  of  Whit- 
tinghame.  The  respondent  is  ignorant  of  the  contents  of 
this  letter ;  but  if  the  petitioner  thinks  the  inspection  of  it 
important  to  his  defence,  the  respondent  shall  not  object  to  his 
obtaining  a  diligence  for  that  purpose,  but  at  the  same  time 
he  wishes  it  to  be  distinctly  understood,  that,  in  taking  this 
course,  he  does  not,  directly  or  indirectly,  admit  the  compe- 
tency of  the  production  of  that  letter  in  the  course  of  the 
trial,  or  that  the  recovery  of  it  from  Mr  Balfour  will  bring 
it  competently  into  evidence,  supposing  it  to  be  applicable.   . 

Jn  respect  \ahereoJ\  Sfc. 

(Signed)        Dun^.  M'Neill,  A.D, 

The  Court  pronounced  the  following  interlocutor  on  the 
5th  June  1822:  "  The  Lord  Justice  Clerk  and  Lords  Com- 
**  missioners  of  Justiciary,  having  considered  this  petition, 
**  with  the  answers  thereto  for  his  Majesty's  Advocate ;  grants 
*'  warrant  for  first  and  second  diligence  at  the  petitioner's 
*'  instance,  against  the  persons  named  and  designed  in  the 
*'  foregoing  petition,  and  all  others  possessed  of  the  writings 
*'  called  for  in  said  petition,  for  recovery  thereof,  excepting 
*'  the  first,  second,  and  third  articles  specified  at  the  sixth 
^'  page  of  the  said  petition,  which,  being  libelled  on  in  the 
*'  indictment,  are  now  lodged  in  the  hands  of  the  clerk  of 
**  Court;  and  grants  commission  to  Mr  Andrew  Murray, 
♦'  advocate,  to  take  the  depositions  of  the  said  havers  at 
"  Edinburgh,  and  to  be  reported  on  or  before  Friday  next ; 
^'  and  ordains  the  said  commissioner  to  transmit  the  said  de- 
*'  positions  and  productions  made  therewith  to  the  clerk  of 
*'  the  High  Court  of  Justiciary,  sealed  up,  who  is  hereby 
*'  authorized  to  open  the  same,  and  give  inspection  thereof 
*'  to  both  parties. " 

The  following  is  the  examination  which  took  place  in 
consequence  of  the  preceding  interlocutor : 

^t  Edinburgh,  the  6th  day  of  June  1822  years; 

Compeared  -^neas  Macbean,  writer  to  the  signet,  who 
produced  act  and  commission  of  the  High  Court  of  Justi- 
ciary, of  date  the  5th  day  of  June  in  the  same  year,  in  the 
^•nminal  prosecution  at  tiic  instance  of  his  Majesty's  Advo- 


cite- against  James  Stuart,  Esq.  yoiinijor  of  Dunearn,  grant- 
ing commission  to  Andrew  Murray,  Esq.  advocate,  to  take 
the  depositions  and  receive  the  exhibits  of  havers,  as  therein 
specified  ;  which  the  said  commissioner  accepted  of,  and  ap- 
pointed WilHam  Sutherland  Eraser  as  clerk,  to  whom  he 
administered  the  oath  dejideli. 

Compeared  Robert  William  Niven,  writer  to  the  sig- 
net, one  of  the  partners  of  Messrs  Linning  and  Niven,  who 
being  solemnly  sworn,  purged  of  malice  and  partial  counsel, 
and  examined  as  a  haver ;  and  being  desired  to  produce  a 
process  which  subsisted  some  time  ago  before  the  Magistrates 
of  Glasgow  between  Alexander  and  Borthwick,  referred  to, 
being  the  first  article  in  the  act  and  commission,  depones, 
and  produces  the  said  process,  conform  to  inventory,  with 
the  exception  of  No.  6,  "  being  copy  dissolution  of  co- 
partnership, "  which  being  necessary  to  be  produced  in  the 
hands  of  the  clerk  of  the  Court  of  Justiciary,  in  the  crimi- 
nal prosecution  presently  depending  against  William  Mur- 
ray Borthwick,  he  declines  to  produce  now,  but  will  lodge 
in  the  hands  of  the  clerk  of  the  Court  of  Justiciary  in  the 
course  of  this  day.     All  which  is  truth.  Sec. 

Compeared  Adam  Duff,  Esq.  Sheriff- depute  of  the  coun- 
ty of  Edinburgh,  who  being  solemnly  sworn  and  examined 
as  a  haver,  and  being  requested  to  exhibit  and  produce  a 
letter  signed  "  Mark  Tod,"  which  appeared  in  the  seven- 
teenth number  of  the  Sentinel  newspaper;  an  article  begin- 
ning "  The  late  Lieutenant  James  Stuart,  "  which  appeared 
in  the  twentieth  number  of  that  newspaper ;  an  article  con- 
sisting of  three  or  four  pieces  of  verse,  entitled  "  Valen-  ■ 
tines,  "  which  also  appeared  in  the  twentieth  number ;  and  a 
poem,  entitled  "  The  Bully's  Lament, "  which  appeared  in 
the  twenty-fifth  number ;  or  which  several  articles  did  at 
least  appear  in  the  said  Sentinel  newspaper,  depones.  That 
in  the  precognition  that  was  taken  before  the  deponent  a-*- 
gainst  William  Murray  Borthwick,  different  letters,  writ- 
ings, and  other  documents,  were  produced  by  Mr  William 
S})alding,  writer  in  Edinburgh,  and  delivered  to  the  depon- 
ent :  That  on  the  30th  of  March  last,  a  petition  in  the 
name  of  the  Lord  Advocate  was  presented  to  the  deponent, 
praying  the  deponent  to  deliver  over,  "  or  direct  the  clerk 
*'  of  Court  to  deliver  over  to  the  Crown  agent, "  the  said 
writings,  letters,  and  documents;  and  in  consG(jucnce  the 
said  writings,  IclLcrs,  and  documents  were,  according  to  thg 


IT 

deponent's  directions,  delivered  over  to  the  Crown  agent, 
and  were  contained  in  four  parcels  or  packets,  with  the  rela- 
tive inventories,  and  the  Crown  agent's  receipt  granted  ac- 
cordingly. And  the  deponent  now  produces  the  said  peti- 
tion, with  the  receipt  marked  thereon,  which  is  marked  by 
the  deponent,  commissioner,  and  clerk,  as  relative  hereto. 
And  farther  depones.  That  he  does  not  know  whether  the 
papers  mentioned  in  the  interrogatory  were  or  were  not  de- 
livered up  to  him  by  Mr  Spalding,  and  afterwards  delivered 
to  the  Crown  agent,  but  the  said  papers  are  not  in  the  de- 
ponent's possession  :  That  he  does  not  know  where  those 
papers  are.     AH  which  is  truth,  &c. 

Compeared  Adam  Rolland,  Esq.  Crown  agent,  who 
being  solemnly  sworn  and  examined  as  a  haver,  and  being 
requested  to  exhibit  and  produce  a  letter,  signed  "  Mark 
Tod, "  which  appeared  in  the  seventeenth  number  of  the 
Sentinel  newspaper ;  an  article  beginning  "  The  late  Lieu- 
tenant James  Stuart,"  which  appeared  in  the  twentieth  num- 
ber of  that  newspaper;  an  article  consisting  of  three  or  four 
pieces  of  verse,  entitled  "  Valentines, "  which  also  appeared 
in  the  twentieth  number ;  and  a  poem,  entitled  "  The  Bul- 
ly's Lament,"  which  appeared  in  the  twenty-fifth  number,  or 
which  several  articles  did  at  least  appear  in  the  said  Sentinel 
newspaper ;  depones.  That  he  has  not  these  papers,  and 
that  he  does  not  know  where  they  are.  Depones,  That  he 
cannot  say  but  that  they  might  have  been  in  his  possession  J 
but  that  to  his  knowledge  he  never  saw  them.  And  being 
interrogated  how  he  explains  this  ?  depones.  That  he  had  a 
great  many  papers  in  his  possession  with  a  view  to  the  trial  of 
Borthwick  at  Glasgow,  but  he  does  not  know  whether  the  writ- 
ings called  for  were  among  them  or  not.  Being  shown  the  pe- 
tition, with  the  Sheriff's  interlocutor,  and  the  deponent's  re- 
ceipts thereon,  and  interrogated  and  desired  to  produce  the 
four  inventories  therein  referred  to,  depones,  That  he  has  not 
the  inventories ;  but  depones.  That  the  whole  of  the  before 
mentioned  papers,  together  with  the  inventories,  as  he  be- 
lieves, were  delivered  over  by  him  to  Mr  Anderson,  Clerk  of 
Justiciary,  and  to  Robert  William  Niven,  agent  for  Alexan- 
der, at  whose  instance  the  precognition  mentioned  in  the  act 
and  commission  was  led ;  the  papers  founded  on  in  Borth-* 
wick's  trial  were  delivered  over  to  Mr  Anderson,  and  the 
others  to  Mr  NIven ;  and  he  adds,  that  it  may  be  possible 
he  may  have  returned  some  of  the  papers  to  Mr  John  Hope, 
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Deputy-Advocate,  but  as  to  this  he  does  not  recollect.    Ali 
which  is  truth,  &c. 

Compeared  apjain  the  before  designed  Robert  Wil- 
liam NiVEN,  who,  being  again  solemnly  sworn  and  ex- 
amined as  a  haver,  and  being  requested  to  exhibit  and  pro- 
duce a  letter  signed  "  Mark  Tod, "  which  appeared  in  the 
17th  number  of  the  Sentinel  newspaper,  an  article  begin- 
ning "  The  late  Lieutenant  James  Stuart, "  which  appeared 
in  the  20th  number  of  that  newspaper — an  article  consisting 
of  three  or  four  pieces  of  verse,  entitled  "  Valentines,"  which 
also  appeared  in  the  20th  number;  and  a  poem,  entitled 
*'  The  Bully's  Lament, "  which  appeared  in  the  25th  num- 
ber, or  which  several  articles  did  at  least  appear  in  the  said 
Sentinel  newspaper;  depones.  That  he  did  receive  a  box 
of  papers,  relative  to  Borthwick's  trial,  from  Mr  Anderson, 
Clerk  of  Justiciary ;  and  he  believes  one  of  the  papers  called 
for,  viz.  that  beginning  with  the  words,  "  The  late  Lieutenant 
James  Stuart, "  is  among  them,  because  he  sees  it  mentioned 
in  the  inventory  appended  to  Borthwick's  indictment :  That 
he  has  not  looked  through  the  said  box  of  papers,  and  he 
does  not  know  whether  the  other  papers  called  for  are  among 
them  or  not :  That  he  also  got  the  precognition  in  Borth- 
wick's case  from  Mr  Rolland,  Crown  agent,  and  some  ac- 
companying papers ;  but  he  is  not  aware  that  the  papers 
called  for  are  among  these.  Depones,  and  declines  to  pro- 
duce the  papers  he  got  from  Mr  Anderson,  having  bor- 
rowed them  on  his  receipt,  and  because  they  are  libelled 
upon  as  productions  in  the  indictment  against  Borthwick ; 
but  that  he  will  return  them  to  the  Clerk  of  Justiciary  before 
seven  o'clock  this  evening.  Depones,  That  he  does  not  know 
where  the  papers  called  for  may  be,  otherv^^ise  than  as  above 
deponed  to,  and  that  he  has  not  fraudulently  put  any  of 
them  away.  Mr  Niven  adds,  that,  on  going  home,  he  will 
immediately  look  through  the  papers  he  received  from  Mr 
Rolland,  along  with  the  precognition ;  and  if  he  finds  any 
of  the  papers  called  for,  he  will  transmit  them  to  the  com- 
missioner before  five  o'clock  this  afternoon.  All  which  is 
truth,  &c. 

The  commissioner  afterwards  received  a  card  from  R, 
W.  Niven,  stating,  that  he  had  looked  through  the  pa- 
pers alluded  to,  but  had  not  found  any  of  the  writings  calU 
ed  for. 


19 

At  Edinburgh,  the  7th  day  of  June  1822  years. 

PRESENT, 

Duncan  M'Neill,  Esq.  Advocate,  and 
Adam  Rolland,  Esq.  Agent  for  the  Crown  ;  And, 
Henry  Cockburn,  Esq.  Advocate,  and 
-^neas  Macbean,  Esq.  Agent  for  the  before  mentioned 
James  Stuart. 

Compeared  James  Balfour,  Esq.  of  Whittinghame, 
who,  being  solemnly  sworn  and  examined  as  a  haver,  and 
being  requested  to  exhibit  and  produce  a  letter  written  by 
Sir  Alexander  Boswell  to  Robert  Maconochie,  Esq.  lately 
from  India,  particularly  specified  in  the  act  and  commis- 
sion, depones  and  exhibits  the  said  letter,  which,  with  its 
cover,  is  marked  by  the  deponent,  the  commissioner,  and 
clerk,  as  relative  hereto.     All  which  is  truth,  &c. 

(Signed)        J.  Balfour. 

John  Hope,  Esq.  Advocate,  having  been  present  at  the 
examination  of  Adam  Rolland,  Esq.  which  took  place  yester- 
day, and,  having  seen  the  act  and  commission,  stated,  that 
he  would  look  through  the  papers  in  his  possession,  and,  if 
he  found  any  of  the  writings  called  for,  he  would  transmit 
them  to  the  commissioner.  The  commissioner  afterwards 
received  from  him  the  letter  signed  "  Mark  Tod,"  under  an 
envelope,  on  which  it  was  stated  to  be  the  only  paper  re- 
quired which  was  with  him.  And  it  is  accordingly  marked 
by  the  commisioner  and  clerk  as  relative  hereto. 


The  following  Defences  were,  on  the  8th  June,  lodged  for 
Mr  Stuart : 

DEFENCES  for  James  Stuart,  Esq.  Younger  of  Dunearn, 
in  the  Criminal  Indictment  against  him,  at  the  instance  of 
his  Majesty's  Advocate. 

The  pannel  is  a  landed  gentleman,  and  is  infeft  as  such. 
His  proper  designation  is  *'  James  Stuart,  Esq.  Younger  of 
Dunearn." 

He  is  not  guilty  of  the  crime  with  which  he  is  charged. 

Acting  as  he  is,  under  professional  advice,  he  cannot  ad- 
mit that  he  was  the  cause  of  the  unfortunate  death  of  Sir 
Alexander  Boswell ;  but  if  it  shall  be  proved  that  he  was, 
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then  he  is  satisfied  that  it  will  appear  to  the  Court,  and  to 
the  Jury,  that  his  concern  in  that  aifair  was  excusable  and 
unavoidable.  He  had  received  repeated  and  unprovoked 
insults  from  that  gentleman.  These  appeared  in  the  form 
of  very  offensive  and  unjustifiable  articles,  written  and  pub- 
Ushed  by  him  in  the  Sentinel  newspaper,  consisting  chiefly 
of  an  article  entitled  "  Whig  Song;  "  another  article,  being 
a  letter  signed  "  Ignotus ;"  an  article  signed  "  Mark  Tod ;" 
and  another  article  entitled  "  The  late  Lieutenant  James 
Stuart."  These  publications  charged  the  pannel  with  crimes 
and  qualities  which  are  intolerable  to  a  gentleman;  and 
they  were  aggravated,  when  taken  in  connection  with  cer- 
tain similar  articles  which  had  appeared  recently  before  in  a 
newspaper  called  the  Beacon,  and  which  formed  the  ground- 
work of  Sir  Alexander's  publications. 

The  pannel  was  guilty  of  no  offence  or  irregularity  in  the 
mode  in  which  he  discovered  that  Sir  Alexander  Boswell 
was  the  author  of  these  calumnies ;  but,  on  the  contrary, 
obtained  the  evidence  of  his  accession  to  them  fairly  from  a 
person  who  he  believed  was  entitled  to  give  possession  of  the 
documents  which  proved  it. 

Sir  Alexander  himself  was  conscious  that  the  affair  in 
which  he  is  said  to  have  unfortunately  fallen,  had  been  ren- 
dered inevitable  by  his  own  conduct. 

The  charges  of  malice  against  that  gentleman — of  a  deter- 
mination to  provoke  him  or  any  of  the  other  lieges  to  fight 
with  the  pannel,  and  of  absconding  from  justice,  are  all  ut- 
terly denied. 

The  pannel  has  given  in  a  list  of  witnesses,  and  a  variety 
of  documents,  to  prove  his  defence,  by  proving  the  circum- 
stances on  which  he  acted ;  and,  however  deeply  he  deplores 
the  melancholy  event  which  has  occasioned  this  investiga^ 
tion,  he  is  satisfied,  that  if  he  be  tried  by  his  peers,  he  can- 
not be  found  guilty  of  any  crime. 

(Signed)        H.  COCKBURN, 
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TRIAL. 

Mondai/,  June  10,  1822. 

PRESENT, 

The  Right  Hon.  David  Boyle,  Lord  Justice  Clerk. 


Lord  Hermand. 
Lord  Succoth. 


Lord  Gillies. 
Lord  Pitmilly. 


(Lord  Meadowbank  did  not  attend.) 

Counsel  for  the  Crown. 

Sir  William  Rae,  Bart.  Lord  Advocate. 

James  Wedderburn,  Esq.  Solicitor- General. 

Mr  Duncan  M'Neill,       \   ai       *     n      / 
,,    „  T-v  >  Advocates  Depute. 

Mr  Robert  Dundas,  J  ^ 

Adam  Rolland,  W.  S.  Agent. 
Counsel  for  the  Pannel. 


Mr  Francis  Jeffrey. 
Mr  James  Moncreiff. 
Mr  John  A.  Murray. 
Mr  Henry  Cockburn. 


Mr  John  Cuninghame. 
Mr  Thomas  Maitland. 
Mr  William  Gibson. 


^WEAS  M'Bean,  W.  S.  Agent. 


The  Pannel  took  his  place  at  the  Bar,  accompanied  by 
his  relatives  the  Earl  of  Moray,  Mr  Erskine  of  Cardross, 
and  Captain  Alexander  Gordon  of  the  Royal  Navy,  and 
by  the  Honourable  Admiral  Fleming. 

The  Prince  Czartoriski,  Lord  Belhaven,  the  Honourable 
Henry  Fox,  and  several  other  persons  of  distinction  sat  on 
the  Bench  with  the  Judges. 

The  instance  being  called, — 

The  Lord  Justice  Clerk,  as  the  presiding  Judge,  thus 
addressed  the  Pannel : 

James  Stuart,  pay  attention  to  thelndictment  against  you 
at  the  instance  of  his  Majesty's  Advocate,  now  to  be  read. 

The  Indictment  or  Libel  was  then  read  over  by  the  Clerk, 
Mr  Stuart  standing  up. 

Lord  Justice  Clerk — James  Stuart,  what  do  you  say 
to  this  Indictment  ? — Are  you  Guilty  or  Not  Guilty  ? 

Mr  STUART—My  Lord,  I  am  Not  Guilty. 
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JM  r  CocKBLiiN  spoke  as  follows  : 

My  Lord, — We  do  not  intend  to  state  any  objection  to 
the  technical  style  of  this  indictment.  It  is  drawn  in  ra- 
thei  a  peculiar  form,  and  contains  statements  and  expres- 
sion s  which,  we  think,  might  have  been  spared,  with  some 
resf  )ect  to  private  feeling,  and  no  detriment  to  public  jus- 
tice. But  still  I  am  not  aware  that  it  is  liable  to  any  objec- 
tions of  a  legal  kind ;  and  I  must  add,  that,  even  though 
it  ^vere,  these  objections  would  require  to  be  of  no  ordi- 
nrjry  description,  before  the  Gentleman  at  the  Bar  would 
allow  us  to  state  them,  or  to  throw  any  obstacle  in  the  way 
of  a  complete  and  full  investigation  of  the  truth,  which  has 
bsen  his  only  and  most  earnest  desire,  ever  since  the  unfor- 
>tu  nate  affair  which  made  such  inquiry  necessary. 

But  though  we  have  no  objection  to  the  technical  relevan- 
cy of  the  libel,  this  is  one  of  those  occasions,  on  which  it  is 
t'he  duty  of  the  pannel  *  to  avail  himself  of  his  undoubted  pri- 
»/ilege,  of  beginning  the  business  of  the  day  by  such  a  state- 
•jnent  of  facts,  as  may  enable  the  Court  to  judge  of  the  bearing 
and  relevancy  of  his  defences.  And  we  think  it  the  more  neces- 
sary to  give  this  statement  now,  because  this  is  a  proceeding 
which  involves  considerations  to  the  party  far  dearer  to  him 
than  his  life, — and  your  Lordships  know  that  there  area  va- 
riety of  accidents  which,  before  he  may  have  an  opportuni- 
ty of  bringing  them  forward  again,  may  make  the  trial  on 
the  part  of  the  Public  Prosecutor  break  down.  And  there- 
fore it  is,  that  be  thinks  it  right  to  avail  himself  of  this 
opportunity  of  stating  his  defences,  in  the  same  v/ay  as  the 
law  gives  an  opportunity  to  the  Public  Prosecutor  of  stat- 
ing his  charges.  And  though  the  statement  which  I  am  go- 
ing to  make  at  present  must  necessarily  be  addressed  to  the 
Court,  I  hope  that  I  am  guilty  of  no  impropriety,  if  I  men- 
tion to  the  gentlemen  summoned  as  jurymen,  that  it  ispartly  in- 
tended for  them;  and  that,  as  no  one  of  them  can  tell  but  that 
he  may  be  one  of  the  persons  who  may  be  obliged  to  try 
the  case,  they  will  indulge  me  by  attending  to  the  explana- 
tion which  I  am  about  to  give. 

This  indictment  sets  out  by  stating,  that  Mr  Stuart  had 
conceived  malice  a?id  ill-mil  against  the  late  Sir  Alexander 
Boswell,  and  that,  under  the  operation  of  this  passion,  he  had 
formed  die  unlawful  dcsig?i  of  challenging  that  gentleman. 
So  far  all  is  consistent.     Because  having  malice  against  this. 

*   A  name  jrivcii  in  St:otland  Ic  the  prisoner. 
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particular  indlvklual,  it  is  at  least  possible  thai  he  should  hoivo 
formed  the  unlawful  design  of  challenging  that  man.  But,  by 
a  species  of  reasoning  of  which  we  cannot  well  comprehend 
the  meaning  on  this  side  of  the  Bar,  the  indictment  goes  on  fur- 
ther to  state,  that  having  special  malice  against  that  gentle- 
man, and  no  malice  against  any  body  else,  he  not  only  formed 
the  design  of  challenging  Sir  Alexander  Boswell,  but  others'  of 
the  lieges.  Andthen,  apparently  for  the  purpose  of  showing  that 
he  was  maliciously  going  about,  in  search  of  causes  of  a  quarrel, 
the  statementis,thatherepaired"  to  Glasgow  to  obtain,  through 
the  medium  of  Willia  a  Murray  Borthwick,  formerly  one  of 
the  proprietors  or  printers  of  the  newspaper  called  the  Glas- 
gow Sentinel,  and  then  a  prisoner  in  the  jail  of  Glasgow,  the 
manuscripts  of  sundry  articles  which  had  been  published  in 
the  said  newspaper,  and  other  papers  and  documents  con- 
nected with  said  newspaper,  which  were  then  in  the  premises 
in  Nelson  Street  of  Glasgow,  occupied  by  Robert  Alexander, 
editor  and  proprietor  of  the  said  newspaper,  and  in  the  latv- 
Jul  possession  and  custody  of  the  said  llobert  Alexander ; 
and  the  said  William  Murray  Borthwick  having  been  libe- 
rated from  jail,  as  arranged  and  concerted  by  or  with  you, 
and  having,  on  the  1 1th,  or  one  or  other  of  the  days  of  the 
said  month  of  March,  carried,  or  caused  to  be  carried,  away 
from  the  said  premises  in  Nelson  Street  of  Glasgow,  sundry 
writings,  the  property,  or  in  the  lawful  possession  of  the  said 
Robert  Alexander;  and  having  brought  or  caused  to  be 
brought,  the  said  writings  to  the  Tontine  Inn  or  Hotel  in 
Glasgow,  where  you  then  was,  you  did  thereby  obtain  access 
to  the  said  writings :  And  having  found,  or  pretended  to 
have  found  among  them,  some  writings  holograph  of  the  said 
Sir  Alexander  Boswell,  you  did  imckedly  and  maliciousli/ 
challenge  the  said  Sir  Alexander  Boswell  to  fiirht  a  duel  with 
you :  and  a  time  and  place  of  meeting  having  been  concei  t- 
ed,  you  did,  upon  Tuesday,  the  26th  day  of  March  1822,  or 
upon  one  or  other  of  the  days  of  that  month,  or  of  February  im- 
mediately preceding,  or  of  April  immediately  following,  upon 
the  farm  of  Balbarton,  in  the  shire  of  Fife,  a  little  to  the 
northward  of  the  road  from  the  village  of  Auchtertool  to  the 
burgh  of  Kirkaldy,  and  about  three  quarters  of  a  mile  or 
thereby  distant  from  the  said  village  of  Auchtertool,  in  the 
said  shire,  isoickedly  and  maliciously  discharge  at  the  said 
Sir  Alexander  Boswell,  a  pistol  loaded  with  ball,  whereby 
the  said  Sir  Alexander  Boswell  was  mortally  wounded,  the 
ball  having  entered  near  the  root  of  the  neck  on  the  right 
side,  and  shattered  the  collar-bone,  of  whicii  mortal  wound 


24> 

the  said  Sir  Alexander  Boswell  died  in  the  course  of  lh« 
n<'Xt  day,  and  was  thus  murdered  by  you,  the  said  James 
SiLuart :  And  you,  the  said  James  Stuart,  conscious  of  your 
guilt  in  the  premises,  did  abscond  and Jlee  fy-om  justice." 

Now,  all  these  collateral  and  extraneous  statements,  apart 
from  the  mere  fact  of  the  duel  between  the  parties,  are 
pointedly  and  most  solemnly  denied.  I  do  not  merely  say 
they  are  statements  which  cannot  be  proved  by  legal  evi- 
dence. They  are  statements  for  vi^hich  there  can  be  no  mo- 
ral evidence.  If  the  light  of  Omniscience  were  let  down  on 
this  affair,  it  would  only  show  more  distinctly,  that  the 
gentleman  at  the  bar  had  no  malice  against  Sir  Alexander 
Boswell ;  that  he  did  not  seek  the  ground  of  a  quarrel  with 
him;  that  he  was  actuated  by  no  conscious  guilt ;  that  he 
did  not  abscond,  or  flee  from  justice. 

With  respect  to  the  other  fact,  by  which  the  death  of 
the  unfortunate  gentleman,  now  no  more,  was  caused,  if  I 
were  permitted  to  speak  the  sentiments  of  my  client  and  friend 
at  the  bar,  I  would  freely  admit  that  that  person  met  with 
his  death  at  the  hand  of  the  prisoner.  But  I  am  not  permit- 
ted to  make  here  those  candid  and  generous  avowals  which 
the  prisoner  would  utter;  and,  therefore,  acting  as  his  coun- 
sel, though  I  do  not  anticipate  that  there  can  be  the  slightest 
doubt  with  respect  to  the  fact  on  which  this  indictment 
mainly  rests,  we  do  not  formally  admit  it.  We  call  on  the 
public  prosecutor  to  prove  it ;  and  we  do  so  chiefly  in  order 
that  we  may  have  the  benefit  of  those  explanatory  circum- 
stances of  which  otherwise  we  might  be  deprived.  Accord- 
ingly, I  beg  that,  in  what  I  am  going  to  state  henceforth,  what 
I  say  as  to  the  catastrophe  of  this  affair,  may  be  always 
taken  as  an  assumption,  and  not  an  admission.  But,  as- 
suming the  facts,  this  opens  up  the  great  question.  Has  the 
gentleman  at  the  bar  any  legal  apology  for  that  effect  of 
which  he  thus  has  been  the  cause? 

I  say  that  he  has;  and  I  shall  proceed  to  state  the  circum- 
stances on  which  we  found  the  defence,  that  he  is  not  guilty 
of  the  crime  set  forth  in  the  libel.  *  But  I  cannot  enter  on 
this  statement  without  most  earnestly  begging  the  protection 
of  the  Court,  and  the  forgiveness  of  the  Jury,  when  I  say, 
that  I  feel  myself  constrained  by  two  great  disadvantages. 

In  the  first  place,  it  is  one  of  the  unfortunate  circum- 
stances of  this  affair,  that  it  is  connected  with  topics  of  a 
public  and  party  nature,  which  are  most  unfitted  for  the 

*  TLis  is  the  technical  term  in  Scotland  for  the  indictment. 
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calm  deliberations  of  a  court  of  justice,  and  which  can  scarce- 
ly even  be  alluded  to  without  exciting  great  prejudices  and 
irritation.  But  I  declare,  that  I  act  at  present  under  the 
most  severe  restrictions  on  myself,  not  even  by  reference,  to 
go  into  those  matters  one  iota  beyond  what  is  absolutely  ne- 
cessary for  the  bare  understanding  of  the  case.  And  if,  in  the 
course  of  this  discussion,  I  should  appear  to  trench  upon  sub- 
jects which  cannot,  however  slightly,  be  alluded  to  without 
almost  dethroning  reason,  I  pray  that  this  may  be  ascribed 
to  the  necessity  of  our  situation,  and  not  to  our  having  the  re- 
motest desire  to  excite  a  prejudice  of  any  kind  whatever. 

The  other  consideration  is  of  a  far  more  painful  and  more 
delicate  nature.  It  is  another  grievous  misfortune  in  this 
case,  and  one  which  the  gentleman  at  the  bar  feels  more 
poignantly  than  any  stranger  can,  that  justice  cannot  be 
done  to  the  living  without  seeming  to  encroach  on  those 
charities  which  are  due  to  the  dead.  I  wish  I  could  avoid 
this  topic  too,  and  that  we  could  pass  through  the  business  of 
the  day,  without  casting  even  a  shade  of  doubt  on  the  memory 
of  one  whose  unfortunate  loss  has  occasioned  this  discussion. 
I  am  afraid  that  we  cannot.  But  I  trust  that  your  Lordships 
will  go  along  with  me,  and  keep  it  always  in  remembrance, 
that,  if  we  shall  be  obliged  to  charge  that  person  with  im- 
propriety, we  are  most  willing  to  ascribe  it  to  indiscretion 
alone.  And,  I  scarcely  know  whether  I  ought  to  say  I  am 
sorry  or  that  I  am  glad,  that  there  is  a  circumstance  to  which, 
in  consistency  with  this  explanation,  his  conduct  may  be  at- 
tributed. Sir  Alexander  Boswell  was  known  to  be  gifted — 
a  fatal  gift,  when  not  combined  with  consummate  prudence 
and  the  happiest  temper — with  great  ironical  powers  ;  and  I 
am  sure  I  ask  no  more  than  what  his  best  friends  will  allow, 
when  I  beg  that  every  thing  on  his  part  may  be  ascribed  to 
that  propensity  which  all  men  have,  to  exert  those  peculiar 
powers  on  which  they  have  staked  either  their  reputation  or 
their  pleasure.  I  am  certain  that,  in  our  conduct  of  this  case, 
there  is  at  least  one  restriction  which  we  shall  impose  upon 
ourselves,  which  is,  that  every  word  which  we  say  shall  be 
strictly  true.  And  surely  he  is  no  friend  to  the  memory  of 
a  person  deceased,  who  thinks  that  the  lustre  of  that  memory 
can  be  increased  by  concealing  the  full  disclosures  of  truth. 

Under  these  two  difficulties,  let  us  see  what  are  the  real 
facts.  The  first  I  shall  state  is  one,  for  which  I  have  the  au- 
thority of  all  present,  that  the  prisoner  is  a  man  of  unim- 
peachable character,  and  in  the  station  of  a  gentleman.    No 
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man,  who  knows  where  the  delicacies  of  this  case  lie,  can 
fail  to  perceive  the  relevancy,  in  strict  law,  of  what  I  now 
f^y ;  and  accordingly,  in  every  question  where  an  appeal  has 
been  made  to  the  laws  of  honour,  the  circumstances  of  the 
parties  making  the  appeal,  with  reference  to  profession,  with 
reference  to  rank,  with  reference  to  temper,  have  been  laid 
down  by  the  greatest  judges  as  most  material  ingredients  in 
the  case. 

Now,  though,  in  this  indictment,  he  is  styled,  we  think 
somewhat  unceremoniously,  ^  Ja7nes  Stuart,'  those  who  drew 
it  might  have  known  that  he  was  direcdy  connected  by  blood 
with  some  of  the  noblest  and  most  ancient  families  in  the 
land.  He  is  a  first  cousin,  once  removed,  of  the  noble  fa- 
mily of  Reay.  He  is  very  nearly  connected — the  precise 
degree  is  immaterial — widi  the  noble  families  of  Buchan, 
Melville,  and  Cardross,  and  several  others.  But  I  need  say 
no  more  on  this  part  of  the  case  than  that  he  is  lineally  de- 
scended from  that  great  statesman  whose  history  adorns  the 
name  and  the  house  of  Moray.  *  Failing  the  family  of  the 
last  Earl,  the  father  of  the  gentleman  at  the  bar  would  have 
inherited  the  honours  of  that  illustrious  house ;  and,  accord- 
ingly, I  perceive  at  this  moment  that  he  is  supported,  in  this 
his  day  of  tribulation,  by  the  present  possessor  of  the  ho- 
nours and  fortune  of  that  family,  who  has  chosen  to  fore- 
go the  privileges  of  the  peerage,  which  would  have  given 
him  a  place  beside  your  Lordships,  and  with  great  manliness 
and  good  taste,  has  rather  preferred  to  sit  at  the  bar  with 
his  relative  and  his  friend. 

Nor  is  the  personal  character  of  the  prisoner  unworthy  of 
these  high  and  hereditary  honours.  This  is  a  theme  on 
which  it  is  far  better  for  the  witnesses  to  speak  than  for  me. 
But  I  must  say,  that  if  it  fell  to  the  lot  of  any  person  to  be 
reduced  to  the  necessity  of  proving  his  personal  character^ 
there  is  no  man  beyond  these  walls, — aye,  there  is  no  man 
within  them — who  could  get  a  more  beautiful  character,  from 
a  greater  number  of  disinterested  and  spontaneous  witnesses, 
— all  tendering  their  services,  from  the  ranks  of  his  political 
adversaries,  than  will  be  given  to  the  gentleman  at  the  bar. 
I  am  not  going  to  bring  forward  the  public  thanks  which 
he  has  got  again  and  again  from  the  public  bodies  whose 
business  he  has  done.  But  the  special  point  of  his  cha- 
racter to  which  I  would  chiefly  call  your  attention  is,  that 

*  Thia,  we  believe,  was  an  allusion  to  the  Regent  Murrof . 
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he  is  distinguished  by  a  total  absence  from  those  propen- 
sities from  which  quarrels  like  this  in  general  arise.  If  he 
has  any  quality  more  distinguishing  than  another,  it  is  that 
of  peacefulness ;  and  your  Lordships  will  hear  it  mentioned 
in  evidence,  that  on  every  occasion  on  which  his  assistance 
has  been  required,  he  has  been  the  certain  and  successful 
peace-maker ;  and  that,  if  he  is  now  charged  with  imbruing 
his  hands  in  another's  blood,  he  has  more  than  once  been 
the  man  who  has  prevented  similar  calamities  under  similar 
circumstances. 

Now,  it  is  perhaps  not  unknown  to  some  of  your  Lord- 
ships— it  is  sufficiently  notorious  to  every  body  else, — that, 
in  the  beginning  of  January  1821,  a  newspaper  was  esta- 
blished in  this  city  called  the  BeacoJi.  With  the  general 
merits  of  that  publication,  either  with  respect  to  other  sub- 
jects or  other  men,  we  have  nothing  whatever  to  do.  But 
on  a  particular  occasion,  almost  exactly  a  year  ago,  that  paper 
contained  a  gross  personal  attack  on  Mr  Stuart.  The  terms 
of  that  attack,  the  propriety  of  it,  the  meaning  of  it,  I  don't 
care  about  here ;  I  rest  on  the  mere  fact,  that  he  was  attack- 
ed, and  that  that  affair  was  settled  between  him  and  a  person 
of  the  name  of  Stevenson.  How  these  two  settled  it,  is  per- 
fectly immaterial.  But  it  was  settled.  Some  persons,  I  have 
heard,  doubt  the  judgment  or  good  taste  with  which  the 
matter  was  set  at  rest  by  Mr  Stuart.  With  this  I  have  no- 
thing to  do :  I  have  only  to  say,  that  he  had  the  highest  autho- 
rity for  what  he  did.  But  let  it  be  right  or  let  it  be  wrong, 
settled  it  was.  The  fact  is,  it  was  terminated  and  adjusted, 
and  both  parties  were  bound  over  to  keep  the  peace.  This 
happened  in  the  month  of  July  1821. 

Now,  after  that  affair  was  over,  sure  am  I  that  no  sfratiger 
had  a  right  to  take  up  that  quarrel — that  no  man,  not  a  party 
to  the  business,  particularly  if  living  at  a  distance,  had  a  right 
to  adopt  it,  and  treat  the  gentleman  at  the  bar  with  igno- 
miny. Sure  indeed  am  I,  that,  with  regard  to  Mv  Stuart, 
boasting,  as  he  did,  of  the  friendship,  and  walking  every 
day  arm  in  arm  with  the  most  respectable  men,  and  in  the 
confidenceof  every  eminent  character,  nothing  had  occurred 
to  make  him  a  common  butt,  at  which  every  person  in  the 
street  was  entitled  to  level  his  insult. 

Nevertheless,  there  appeared  in  that  paper  a  series  of  otlier 
attacks,  which,  for  his  own  sake,  I  wish  the  deceased  had 
never  seen,  because  I  shall  show  how  he  adopted  them.  But 
there  did  appear  a  series  of  attacks,  couched  in  language  which 
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Is  a  disgrace  to  our  age,  and  the  use  of  which,  on  this  and 
other  occasions,  has  created  unheard-of  dissensions  among  the 
inhabitants  of  a  place,  who  formerly  were  singularly  united 
in  all  the  bonds  of  citizenship.  I  am  almost  ashamed  to  men- 
tion the  language  of  these  attacks, — language  for  which,  I 
confess  to  your  Lordships,  that,  till  I  was  professionally 
obliged  to  degrade  myself,  by  seeing  the  work  in  which  it 
appeared,  I  did  not  think  there  were  to  be  found  readers, 
or  even  printers,  in  this  land.  But  I  find  that  Mr  Stuart's 
name  was  directly  coupled  with  the  word  dastard — with  that 
of  hully — mlky  poltroon — coward — despised. 

He  reckoned  these  outrages  a  mere  provocation  to  fight, 
give^i  on  the  part  of  the  same  pe7-sons  licit h  rvhom  he  had  been 
bound  over  to  keep  the  peace.  He  therefore  appl  ied  to  the  same 
Judge  by  whom  this  step  had  been  taken,  the  Sheriff  of  Mid- 
Lothian  ;  and  without  having  recourse  to  measures  of  per- 
sonal revenge  at  all,  he  asked  for  protection,  as  will  be  sworn 
to  by  that  respectable  Judge  this  day,  by  means  of  summary 
interdiction,  or  otherwise.  But  he  was  told  that  no  redress 
in  that  form  could  be  got — that,  because  these  provocations  to 
Jight  appeared  iti  a  public  yieivspaper,  as  to  which  he  was 
bound  over  not  to  retaliate,  the  Sheriff  could  do  nothing- 
he  would  otherwise  interfere  with  the  liberty  of  the  press  !  !  ! 
I  am  far  from  presuming  to  question  the  propriety  of  this 
learned  person's  judgment;  but  tvhat  "jvas  its  effect  upon  Mr 
Stuart  ?  He  saw  himself  set  up  as  a  target,  at  which  every 
base  libeller  might  shoot,  and  when  he  applies  to  legal  autho- 
rity for  protection,  the  answer  is, — Protect  yourself;  I  will 
give  you  none;  at  least  none,  which,  from  its  being  sum- 
mary, is  the  only  one  of  which  the  case  admits. 

Well,  he  submitted  to  this — to  him  most  heavy  judg- 
ment. For  about  a  month  or  six  weeks  he  submitted  to 
slanders,  which  I  would  speak  falsely  if  I  said  that  he  did  not 
feel.  He  felt  them  to  the  quick,  though  no  man  but  him- 
self could  have  borne  them  with  his  patient  courage. 

However,  that  and  other  similar  events  brought  the  ca- 
reer of  the  Beacon  to  a  close.  And  now  another  great 
branch  of  this  history  begins.  That  newspaper  came  to 
an  end,  and  no  continuation  of  it  was  set  up  in  this  place. 
A  fair  occasion  was  thus  given  for  every  human  creature  ab- 
staining from  touching  Mr  Stuart.  Everyman  of  good  tem- 
per and  good  taste  was  thankful  for  this;  and  a  common  sen- 
timent of  satisfaction  prevailed,  in  the  belief  that  we  had 
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once  more  returned  to  our  ancient  state  of  good  neighbour- 
hood and  friendship. 

But,  in  spite  of  this  most  tempting  opportunity  to  have 
done  with  this  affair,  a  newspaper,  called  the  Sentinel,  was 
set  up  in  Glasgow, — in  a  different  city,  by  different  men, 
under  different  auspices — men  with  whom  Mr  Stuart  had 
had  no  quarrel — no  concern — no  connexion.  Yet,  in  the 
very  first  number  of  this  paper,  all  the  previous  calumnies 
against  Mr  Stuart  are  purposely  and  deliberately  adopted.  In 
that  very  first  number,  I  find  it  said  of  a  gentleman,  who  has  in 
his  veins  the  purest  and  noblest  blood  in  the  country,  and 
who  at  that  moment  was  admitted  to  the  society  of  as  large  a 
circle  of  friends  as  any  man  can  boast  of, — that  he  had  disho- 
noured the  blood  and  the  name  of  his  family.  I  find  him  ac- 
cused by  name  of  meanness,  and  called  a  heartless  niffian ; 
and  there  is  applied,  not  indirectly,  but  broadly,  and  without 
evasion,  that  intolerable  word  Coward,  an  imputation  which, 
when  it  can  be  borne  quietly,  the  character  of  a  British  gen- 
tleman is  gone. 

Mr  Stuart,  though  he  had  failed  in  the  first  application 
which  he  had  made  to  the  laws  of  his  country,  was  not  dis- 
couraged from  making  another.  He  was  advised,  not  for 
the  sake  of  paltry  gain,  but  for  the  purpose  of  showing 
that  he  was  resolved  to  resist  that  torrent  of  abuse  of 
which  we  have  seen  the  first  fountain,  to  raise  an  action  of 
damages ;  and,  accordingly,  before  another  number  of  the 
j)aper  was  published,  he  had  a  summons  concluding  for 
damages  executed  against  the  known  editors  of  the  paper. 
He  gave  in  a  condescendence  (being  the  technical  term  for  a 
specification)  of  the  facts  complained  of;  and  in  the  answers  to 
that  condescendence,  he  was,  plainly  and  openly,  in  a  court 
of  justice,  twitted,  because  he  had  not  fought.  *  The  last  ar- 
ticle of  this  answer  contains  an  appeal  to  men  acquainted  with 
the  laws  of  honour ;  and  his  civil  rights  were  thus  attempted 
to  be  prejudiced  by  a  reference  to  those  very  laws,  for  ob- 
serving which,  he  has  the  misfortune  of  now  standing  where 
he  does ! 

He  thus  saw  that  even  an  appeal  to  the  laws  of  his 
country  was  not  to  save  him  from  renewed  and  aggravat- 
ed insult.  Because,  even  when  humbly  mendicating  bare 
justice  from  a  court  of  law,  it  was  to  be  got  only  under  those 

•  See  Extract  from  the  Answers  for  Robert  Alexander,  &c.  in  the  Jppcndis. 
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odious  allusions,  which  human  nature  must  be  changed  bo- 
fore  it  can  bear. 

This  summons  had  not  the  effect  of  checking  the  con- 
tinuation of  these  sentiments  in  the  Sentinel.  They  went 
on ;  and  I  am  now  obliged  to  come  a  little  nearer  to  the  de- 
ceased, by  stating,  that  they  went  on  apparently  with  a  keen- 
er spirit,  and  under  an  abler  hand.  Several  articles  appear- 
ed, of  which  the  Jury  will  hereafter  hear  more  particularly. 
Some  of  them  are  mentioned  in  the  indictment.  Who  the 
author  was,  we  shall  speak  of  immediately.     But  there  ap- 

f)eared  among  others  an  article,  entitled,  "  Whig  Song ;  "  a 
etter  signed  "  Ignotus  ,• "  a  paper  beginning  "  Lieutenant 
*'  James  Stuart;^*  and  one  having  the  name  of  "  Mark 
*'  Tod.  "  *  There  were  several  others  besides,  but  what  we 
have  to  do  with  at  present  are  these  four. 

At  the  period  I  have  come  to,  Mr  Stuart  did  not  know, 
fior  had  he  any  suspicion,  who  the  author  of  these  articles  was. 
He  and  every  body  else  was  satisfied  that  they  were  not  the 
productions  of  the  printers,  but  that  they  came  from  some 
person  who  had  not  only  that  spirit  which  gives  sarcasm  its 
edge,  but  a  few  of  those  powers  which  give  it  its  lustre. 
Accordingly,  every  one  of  his  acquaintances  saw  how  deeply 
they  had  sunk  into  his  bosom,  for  in  every  o?ie  of  these  ar* 
tides  the  'word  Coward  is  directly  applied  to  him.  These  ar- 
rows struck  the  mark  for  which  they  were  intended,  and  they 
cleft  that  heart  they  wei'e  directed  against,  though  the  quiver 
from  which  they  came  had  not  been  discovered. 

If  any  thing  could  have  added  to  the  greatness  of  this  in- 
jury, and  to  its  irreparableness,  it  would  be  certain  other  facts 
which  about  this  time  came  to  the  knowledge  of  Mr  Stuart, 
and  satisfied  him,  that  this  newspaper,  set  up  as  it  was  in  a 
provincial  town,  was  not  entirely  left  to  the  support  of  pro- 
vincial men,  but  that  it  received  the  countenance  of  certain 
persons  of  higher  station — a  fact  which  I  state  for  no  other 
purpose  but  that  of  showing,  that  greater  injury  was  thereby 
done  to  Mr  Stuart, — because  he  was  so  placed,  that  there  were 
few  houses  he  could  go  into  without  the  chance  of  having 
his  eyes  fixed  upon  a  paper  in  which  the  word  Coward  was 
applied  to  him. 

At  last,  after  suffering  under  those  attacks  for  a  considerable 
time,  that  unfortunate  day  (as,  in  any  view,  I  may  call  it), 
arrived,  in  which  the  author  of  these  calumnies  was  to  be 
detected.     The  papers  were  found  in  the  office  of  the  Sen- 

*  Tne  two  first  of  these  articles  arc  anneied  to  the  indictment;  the  other 
*wo  will  be  found  in  the  Jppendiw, 
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tinel ;  and  it  is  maJe  part  of  the  direct  charge  against  Mr 
Stuart  in  this  indictment,  though,  whether  by  insinuation  or 
not,  we  cannot  very  well  understand,  that  he  got  these  pa-« 
pers  improperly.  Now,  as  I  know  that  prepossessions  exist 
on  this  subject,  I  am  most  anxious  that  the  real  state  of  the 
fact  should  be  understood,  and  seen  so  plainly,  that  he  who 
runs  may  read.  For  this  purpose,  it  is  not  necessary  to  go 
into  many  details.  The  leading  facts  can  be  explained  at 
once ;  and  the  statement  which  I  am  now  to  give,  I  know 
the  evidence  will  confirm. 

Mr  Stuart,  one  day  last  March,  was  walking  in  the  ad- 
joining hall,  when  a  person  came  up  to  him,  and  got  him~ 
self  introduced  as  the  private  country  agent  of  William 
Murray  Borthwick^  the  editor  or  printer  of  the  Sentinel. 
This  gentleman  Mr  Stuart  had  never  seen  in  his  life  be- 
fore; scarcely  ever  since ;  and  the  statement  made  was  just 
this: — "  Borthwick  is  alarmed  for  his  pecuniary  safety; 
*'  you  have  an  action  of  damages  against  him ;  the  Provost 
*'  of  Hamilton  has  two  actions  of  damages,  and  others  of 
*'  the  same  kind  are  threatened.  He  wishes  to  do  that  which 
*'  is  always  the  right  and  duty  of  a  printer  to  do,  to  serve 
*'  himself  by  giving  up  the  author.  "  The  answer  made  to 
this  proposal  by  Mr  Stuart  was  the  very  same  that  was  made 
by  other  two  gentlemen  to  whom  a  similar  intimation  was 
conveyed.  It  was  in  substance  this — "  We  are  ready  to  go 
*'  to  Glasgow  to  save  farther  time;  and  if  you  give  us  the 
*'  documents,  we  shall  consider  of  your  pi'oposai.  But  we 
*'  make  no  bargain ;  only  we  want  the  author, — we  don't 
*'  concern  ourselves  with  the  paltry  printer. " 

Mr  Stuart  did  not  wish  to  go  to  Glasgow.  The  proposal 
indeed  was,  that  one  of  the  other  two  gentlemen  should  go. 
But  they  were  prevented  by  accident,  and  he  went  himself, 
and  he  got  the  papers  in  question.  But,  in  {he  Jirst  place, 
(for  I  have  two  facts  to  state  in  connexion  with  this  part  of 
the  business),  he  did  not  know  that  Borthwick — assuming 
Borthwick  to  have  had  no  right  to  give  up  the  papers, — 
had  no  such  right.  In  support  of  this,  I  have  a  witness 
against  whom  the  prosecutor  cannot  object,  I  mean  the 
Public  Prosecutor  himself.  For  what  does  he  state  in  the 
indictment?  That  Mr  Stuart  went  to  Glasgow  and  got  the 
documents ; — but  it  is  not  ventured  to  be  said,  that  Mr  Stu- 
art knevo  that  these  dociiments  were  in  the  legal  possession  of 
Alexander. 

Therefore,  on  this  point  of  the  case,  it  appears  that  Mr 
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Stual't  just  did  what  any  calumniated  person  would  do,  say- 
ing to  the  parties  concerned,  "  I  don't  want  your  money, 
give  me  the  author.  "  He  did  what  is  usual  in  every  case  of 
stolen  property,  and  which  cannot  be  wrong  in  the  stronger 
case  of  stolen  character.  Had  he  offered  a  reward  of  a  thou- 
sand guineas  for  the  author ;  nay,  had  he  added,  that  if  any 
person  gave  information,  no  questions  tootdd  be  asked,  he 
would  only  have  been  doing  what  any  man  of  spirit  would 
have  done.  And  what,  I  would  ask,  would  have  been  said 
if  he  had  7rot  adopted  this  course  of  conduct ;  if  he  had  hesi- 
tated about  taking  it  ?  I  know  it  well.  I  have  the  autho- 
rity of  all  the  past  and  after  numbers  of  this  paper,  which 
leave  no  doubt  what  construction  would  have  been  put  upon 
his  conduct.  "  You  m-e  the  cotvard,  the  bully,  the  mean 
man,  the  heartless  nifjian,  the  \scliite feather,  the  man  afraid 
of  lead,  the  man  afraid  to  draw  a  trigger,  the  poUrooii  we 
called  you;  j'ou  talk  of  your  character; — but  you  want  a 
little  money,  it  seems  !  because,  when  we  put  you  in  the  way 
of  getting  honourable  redress,  you  betake  yourself  to  a  civil 
action  of  damages,  and  let  the  author  alone.  " 

Mr  Stuart,  accordingl}^  took  these  papers ;  and  it  will  be 
a  strange  circumstance  if  he  should  be  thought  v^Tong  in 
doing  so,  when  I  am  ready  to  poll  the  bar,  from  which  I 
am  confident,  that  there  is  not  one  man  out  of  twenty  who 
would  not,  both  professionally  and  personally,  say,  that  it 
was  not  merely  his  right,  but  his  duty,  to  take  them. 

But  I  have  a  great  deal  more  to  say  before  leaving  this 
point;  for  when  1  plead,  that  our  defence  on  this  matter  is, 
that  he  did.  not  kuoxio  that  Borthwick  was  not  entitled  to 
give  up  these  papers,  I  am  supposing  that,  in  point  of  fact, 
Borthwick  was  not  so  entitled.  But  I  now  say,  that,  on  le- 
gal grounds,  Borth'H'ick  ivas  efititled  to  give  them  up. 
The  fact  on  this  point  can  be  very  clearly  and  speedi- 
ly told.  Borthwick  and  Alexander  were  printers  and 
proprietors  of  this  paper ;  but  at  a  particular  time, 
and  before  Mr  Stuart  went  for  them,  Alexander  had 
proposed  that  Borthwick  should  go  out  of  the  concern. 
Borthwick  agreed  to  this,  but  it  was  conditionally,  and  one 
of  the  conditions  was,  that  a  sum  of  money  should  be  paid 
to  him.  On  the  faith  of  this  future  and  prospective  condition, 
which  ought  to  have  been  fulfilled  isoithm  a  limited  lime, 
Borthwick  very  foolishly  signed  the  dissolution  of  the  firm, 
and  put  it  in  the  hands  of  Alexander;  but,  of  course,  it  was 
understood  tliat  it  was  not  to  be  used  unless  the  conditions 
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of  the  bargain  'xere  fulfilled.  But  Alexander,  instead  of 
^yaiting  to  fulfil  the  conditions,  and  pay  his  money,  chose, 
most  illegally  and  dishonestly,  to  publish  the  dissolution  of 
the  copartnery  in  the  Gazette;  and  this  in  order  to  per- 
form the  trick  of  ousting  his  partner,  and  yet  keeping  his 
cash.  On  this,  Borthwick  made  an  application  to  the  Magis- 
trates of  Glasgow,  praying  that  he  might  be  reinstated  in 
the  office,  unless  his  money  was  paid  ; — and  the  Magistrates 
pro,noimced  aJ7idgment,  that  if  the  money  'were  not  paid  "joith- 
in  a  pertain  time — eight  days, — Borthicick  should  be  entitled 
to  resianc  possession  of  'what  was  his  own.  The  eight  days 
wez'e  allowed  to  elapse,  and  the  money  was  not  paid. 
Borthwick  did  not  instantly  run  to  take  possession  on  this. 
He  waited  a  considerable  time  further — about  a  fortnight, 
till  the  interlocutor  was  eight  daysfiial,  and  a  sufficient  time 
hgd  passed  for  advocating  to  this  Court ;  and  at  last,  see- 
ing that  no  money  was  to  be  paid, — that  there  was  to  be 
no  petition, — no  advocation, — he  went  and  resumed  pos- 
session of  his  premises.  He  was  in  possession  for  a  whole 
day.  His  associate  in  the  office  was  Alexander,  and  no 
attempt  was  made  to  dislodge  him. 

To  be  sure  Alexander,  seeing  that  his  partner,  who  was 
less  disposed  than  himself  to  be  libellous,  was  thus  rein- 
stated, had  recourse  to  a  manoeuiyre  to  get  him  out  of  the 
office.  On  an  old  caption,  and  for  a  debt  7iot  due,  he 
caused  him  to  be  hurried  to  prison,  and  there  he  lay  for 
eight  days.  Now,  it  was  while  he  was  thus  in  prison  that 
the  communication  mentioned  was  made  to  Mr  Stuart,  and 
Alexander  having  thus  crippled  his  partner,  and  defeated 
the  interlocutor  of  the  Magistrates  by  his  illegal  violence, 
was  not  idle  in  the  mean  time.  Borthwick  had  in  the  office 
his  own  repositories,  desks,  and  drawers.  All  these  it  pleas- 
ed Alexander  to  break  open  ;  on  all  of  these  he  put  new 
locks ;  for  the  very  purpose  of  making  him  sure  that  when, 
by  the  operation  of  the  law,  Borthwick  should  be  relieved 
from  prison,  he  should  not  get  access  without  having  again 
recourse  to  the  Magistrates. 

It  was  in  this  situation,  when  the  legal  rights  of  this  man 
^ad  been  defeated  by  a  piece  of  illegal  violence^  that  Mr 
Stuart  found  him  when  he  came  to  Glasgow.  But  observe, 
— I  beg  your  Lordships  will  observe, — Mr  Stuart  had  no 
connection  with  Borthwick,  directly  or  indirectly.  He  had 
no  connection  v.'ith  the  story  which  I  have  now  been  telling 
you.  He  had  nothing  to  do  but  to  deal  with  Borthwick  as 
the  apparent  proprietor,  and  to  take  the  papers.     He  did 
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not,  as  the  indictment  says,  liberate  Borthwick  from  jail. 
Borthwick  was  liberated  by  payment  of  the  L.50  for  which 
he  had  been  imprisoned,  but  not  one  farthing  came,  directly 
or  indirectly,  from  Mr  Stuart.  It  was  paid  by  Borthwick's 
private  agent,  as  a  part  of  his  general  business,  and  Mr 
Stuart  had  no  more  to  do  with  it  than  the  child  unborn. 

Therefore,  the  second  remark  which  I  have  to  make 
is,  that,  if  the  propriety  of  Mr  Stuart's  conduct  depends 
on  the  fact  of  Borthwick's  bein^  entitled  to  do  what 
he  did,  then  his  conduct  was  perfectly  proper,  for  Borth- 
wick was  so  entitled.  He  was  the  legal  custodier  and 
administrator  of  the  company  papers  ;  and  though  he 
may  not  have  been  entitled  to  give  axioai/  the  company 
property,  yet,  as  administrator,  he  was  entitled  to  prevent 
the  company  and  himself  from  being  ruined  by  actions  of 
damages.  He  was  entitled  to  exhibit  the  papers  for  this 
purpose. 

Mr  Stuart  thus  got  the  papers  innocently. — But  from 
that  day  till  this,  he  has  felt  the  weight  of  the  discoveries 
which  he  then  made.  For  though  I  believe  he  would 
rather  have  given  his  life  than  have  made  the  disclosure 
which  he  did,  against  a  gentleman  with  whom  he  was  some- 
what related, — with  whom  he  had  never  been  but  upon  good 
terms, — whose  talents  he  had  always  admired;  nevertheless, 
the  melancholy  truth  w^as  discovered,  that  his  half  friend, 
Sir  Alexander  Boswell,  was  the  author  of  the  zvorst  calum- 
nies against  him.  He  discovered  enough  to  make  himself 
satisfied  ;  and  I  shall  have  no  reliance  on  evidence  hence- 
forth, if  the  Jury  be  not  satisfied  that  Sir  Alexander  was  the 
author  of  that  "  Whig  So?ig," — of  the  letter  signed  "  Igtio- 
tiis"  and  of  two  or  three  other  productions,  in  every  one  of 
which, — I  do  not  say  from  malice, — I  hope  it  was  not  from 
malice, — but  from  the  sportiveness  of  an  idle  fancy,  he  does 
(ipply  the  term  Coward  to  the  name  oj  Mr  Stuart,  without 
ever  having  received  any  provocation,  or  the  smallest  pre- 
text for  doing  it. 

For,  observe,  that  these  were  statements  made  by  Sir 
Alexander  Boswell,  against  a  gentleman  who  had  formerly 
never  written  or  spoken  a  word  but  in  respect  of  him.  I 
know  it  has  been  said,  and  1  am  sure  there  are  persons  here 
who  must  take  the  remark,  that  Sir  Alexander's  conduct 
had  some  extenuation  from  his  having  been  the  object  of  a 
previous  publication  in  a  different  newspaper  by  Mr  Stuart. 
I  am  most  willing  to  let  him  have  the  benefit  of  that  extenua- 
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tion,  in  so  far  as  he  can  have  it,  for  a  sincere  and  hone;st 
belief  on  his  part,  that  that  was  the  case  ;  but  he  was  com- 
pletely misinformed.  If  he  ever  got  such  information  at  all, 
he  ivas  ynisinformed.  Mr  Stuart  is  too  much  of  a  gentleman, 
and  possesses  too  much  mildness  of  character,  to  be  guilty 
of  anonymous  publications  against  any  individual.  He 
never  wrote  one  single  word  against,  or  about.  Sir  Alexan- 
der Boswell,  nor  had  he,  for  two  years  before,  written  one 
syllable  in  the  paper  which  I  know  has  been  referred  to, 
except  one  slight  discussion  about  the  particular  direction 
of  a  Ferry  on  the  Frith  of  Forth. 

So  that  Mr  Stuart  found  himself  here  in  very  extraordina,i'y 
circumstances  indeed.  He  had  now  suffered  such  wrongs, 
as  no  gentleman  in  this  country  is  ever  affected  to  submit 
to,  and  he  had  seen  all  these  insults  adopted  and  aggravated 
in  the  Sentinel.  Yet  he  found  a  letter  from  Sir  Alexander 
Boswell,  subscribing  a  sum  of  money  to  defend  the  Sentinel; 
in  other  words,  to  defend  that  very  defamation  for  which  the 
Sentinel  was  prosecuted  ;  and  then  he  found  all  the  previous 
wrongs  levelled  at  hishead,  on  theauthority  of  nobasescribbler, 
but  of  a  man,  not  quite  his  equal  in  family  to  be  sure,  but  fully 
his  equalin  public  station.  Whatwas — whatcould,  Mr  Stuart 
do  after  this?  Was  he  to  submit  quietly?  Was  he  not  to  speak? 
Was  he  to  huddle  up  these  papers,  and  go  about  the  world 
with  his  diminished  head  marked  with  the  word  Coward  ? 
No — he  did  what,  (with  the  exception  of  the  Bench),  there 
is  not  a  man  in  the  kinodom  who  v/ould  not  have  done. 
He  called  in  the  advice  of  able  and  honourable  men :  in 
particular,  the  advice  of  one  relative  and  friend,  a  noble- 
man, whose  interference  has  proved  a  mighty  blessing.  The 
Earl  of  Rosslyn,  on  seeing  these  documents,  saw  at  once  that 
there  was  but  one  course  to  be  followed.  He  left  a  message 
for  Sir  Alexander  Boswell,  stating  that  he  wished  to  see  him. 
After  the  lapse  of  several  days  (for  Sir  Alexander  was  then  in 
London)  became  to  Edinburgh,  and  an  interview  took  i:>lace  be- 
tween them.  At  that  inteiview  Sir  Alexander  was  attended  by 
another  gentleman,  whose  judgment  and  amiableness  of  dispo- 
sition made  him  a  worthy  confidant  on  such  an  occasion.  Mr 
Douglas  and  the  Earl  of  Rosslyn  metwith  Sir  Alexander  Bos- 
well,— and  I  pray  the  Jury  to  observe  'ivhat  the  terms  "vcere 
that  were  then  offered,  to  Sir  Aleocandcr.  Why,  if  Mr  Stuart 
had  bee.i  the  bully  and  ruffian  he  was  called,  like  a  beast  he 
v.ould  have  rushed  to  the  combat,  and  insisted  that  his  wrongs 
should  be  positively  and  instantly  wiped  out  with  the  blood 
of  both,  or  one  of  them.    There  are  men,  and  these  amiable 
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and  honourable  men  too,  who  have  been  unquestionably 
hurried  into  this  course.  But  Mr  Stuart,  putting  down,  as 
he  is  thus  proved  most  effectually  to  have  done,  the  calumnies 
which  had  been  launched  against  his  temper  and  heart,  was 
perfectly  temperate  and  moderate.  He  who  had  suffered 
wrongs  which  made  life  intolerable,  was  yet  willing  to  retain 
his  life,  and  leave  his  antagonist  the  possession  of  his  and 
of  uninjured  honour,  by  making  two  propositions,  one  of 
which  it  is  my  astonishment  that  Sir  Alexander  did  not  accept. 

They  had  evidence  of  his  accession  to  these  calumnies,  as 
being  the  author  of  them,  and  yet  when  they  were  exhibited, 
he  was  told,  in  the  Jirst  place,  that  if  he  would  deni/ that  they 
were  his,  his  simple  assertion  would  be  taken  as  conclu- 
sive against  all  evidence  whatever:  he  had  but  to  say,  Thei/ 
are  not  mine,  and  Mr  Stuart  and  he  would  have  shaken  hands 
together.  But  he  did  7iot  say  they  were  not  his, — I  wish  he 
could  have  said  so ;  but  he  was  a  gentleman,  and  he  knew  he 
could  not  say  so  truly.  He  distinctly  admitted  the  author- 
ship of  that  song,  which  was  selected  for  the  sake  of  simpli- 
city, as  the  ground  to  be  taken  up.  He  admitted  that  song 
over  and  over  again.  He  thus  stood  before  a  gentleman,  who 
was  his  equal  in  every  respect,  confessing  to  him,  "  I  have 
"  called  you  a  coward."  Yet  another  proposal  was  made  to 
him — "  Let  us  take  it,  Sir  Alexander, — let  us  take  it  as  a  mere 
*'  had  joke.  We  are  willing  to  take  it  in  this  light.  Say  but 
"  that  you  are  sorry  for  it ;  that  it  was  a  squib ;  and  that  you 
"  had  no  serious  intention  of  impeaching  the  honour  or  cou- 
"  rage  of  Mr  Stuart."  I  am  sure  that  was  a  proposition  as 
mild  as  the  greatest  peace-maker  could  possibly  have  made, 
and  it  was  a  proposition  to  which  the  party  might  have  acceded, 
'without  the  slightest  imputation  on  his  honour.  For  who  can 
imagine  that  Sir  Alexander  would  have  been  impaired  in  the 
estimation  of  society  by  acknowledging,  on  this  occasion,  that 
the  whole  was  an  idle  sarcasm  P  Yet  that  satisfaction  he  re- 
fused. He  said,  I  cannot  submit  to  be  catechized.  I  will 
make  neither  denial  nor  apology. 

Now,  was  a  meeting  possibly  to  be  avoided  after  this  ?  On 
this  matter  we  have  the  testimony  of  the  Earl  of  Rosslyn,  a 
person  not  accused  of  violence  of  disposition  of  any  kind. 
We  have  more.  We  have  the  authority  of  Mr  Douglas,  who 
was  chosen  as  his  friend  and  peace-maker  by  Sir  Alexander 
Boswcll  himself.  These  gentlemen  will  tell  you,  that  they 
held  a  meeting  to  be  absolutely  inevitable.  No  legal,  no 
moral,  force  could  prevent  that  catastrophe.  But  there  is  a 
third  witness  as  to  the  necessity  of  this,  who  renders  it  quite 
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unnecessary  to  speak  of  the  conviction  that  arose  in  the  minds 
of  the  mutual  friends.  Si?-  Alexander  himself  has  left  evi- 
dence behind  him,  which  explains  what  he  thought  of  this 
matter,  and  its  character  is  unequivocal. 

It  seems  that  at  the  very  time  when  he  was  writing  these 
papers,  his  heart  misgave  him. — He  knew  that  he  was  doing 
what  was  rash,  and  might  give  offence;  and,  accordingly,  he 
left  orders,  as  we  shall  prove,  at  the  newspaper  office,  that 
they  should  immediately  be  destroyed.  At  the  same  time, 
having  still  those  indestructible  feelings  of  fjentlemanlikeac- 
countability,  which  form  the  defence  of  Mr  Stuart,  he  adopted 
the  course  that  the  Beacon  had  pretended  to  adopt  before 
him,  of  leaving  this  additional  direction  at  the  office,  that, 
if  any  one  wished  to  come  to  him  for  what  he  had  written, 
demanding  personal  satisfaction.,  his  name  should  be  given. 

What  inference  are  we  to  draw  from  this  proceeding,  ex- 
cept that,  in  concocting  and  publishing  these  lampoons,  he 
was  aware  that  he  was  levelling  shafts  which  would  strike 
some  person  who  must  call  him  to  account? 

It  has  been  said  that  the  calumny  was  not  his.  We  shall 
endeavour,  however,  to  prove  that  it  was.  Nay,  that  he  even 
went  the  extraordinary  length  of  concealing  his  penman- 
ship, or  of  employing  another  person  to  write  that  libellous 
production — the  offensive  song.  I  trust  this  is  not  true. 
But  if  it  be,  what  fact  can  be  more  conclusive,  than  that  he, 
a  gentleman,  should  have  written  or  composed  that  which 
he  felt  had  to  be  concealed  under  a  disguised  or  stranger 
hand  ? 

When  Sir  Alexander  first  heard  of  the  discovery  of  these 
papers,  or  rather  when  he  came  to  Edinburgh  after  their  dis- 
covery,— I  mean,  on  the  23d  of  March,  when  he  received  a 
message  from  Lord  Rosslyn,  telling  him  that  he  wished 
to  see  him  upon  Monday — I  pray  you  to  observe  what  he 
did, — /  mean  before  he  knew  ischat  the  object  was  of  Lord 
Rosshj7i''s  viessage.  Lord  Rosslyn  merely  said,  that  he 
wished  to  see  him,  without  mentioning  either  why,  or  for 
vvhom.  Yet  at  this  very  moment,  on  Sunday  the  24'th 
of  March,  he  wrote  a  letter  to  a  gentleman  of  great  respect- 
ability, a  friend  of  his  in  London,  Mr  Robert  Maconochie, 
stating,  that  he  had  received  a  message  from  the  Earl  of 
Rosslyn.*  He  stated,  that  he  did  not  know  what  it  was 
about,  but  he  had  no  doubt  it  was  about  these  squibs,  and  that 
whoever  complained,  he  was  determined  to  give  a  meeting. 

*   See  Appendix. 
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And  his  conscience  went  a  step  farther ;  for  he  added,  that  he 
would  do  this,  eve7i  though  the  inquirer  should  be  Mr  James 
Stuart.  That  is,  before  he  knew  by  any  communication  from 
Mr  Stuart,  that  he  was  speaking  of  him,  or  thinking  about 
him,  he  was  aware  that  he  had  given  Mr  Stuart  cause  of  of- 
fence, and  accordingly  prepared  for  that  rencounter  which  he 
knew  to  be  inevitable,  by  asking  Mr  Maconochie  to  be  his 
second.  On  the  evening  of  the  same  day,  or  soon  thereafter, 
hut,  at  any  rate,  before  he  knew  tvhat  the  message  tvas  to  be 
about,  he  prepared  himself  with  another  friend,  that  mostex- 
cellcnt  gentleman  who  attended  him  to  the  field;  and  to  him 
he  made  the  same  statement,  saying,  he  did  not  exactly  know 
what  article  the  message  was  to  be  about,  but  that  he  should 
not  wonder  if  it  were  to  be  this,  and  then  recited  the  two 
offensive  verses  of  the  Whig  Song. 

Not  only  so ;  but,  at  the  time  of  the  interview  which  I 
have  mentioned,  and  on  going  to  the  field,  he  very  distinctly 
stated,  what  virtually  absolved  Mr  Stuart  from  all  blame,  by 
saying,  in  plain  terms,  that  he  held  the  meeting  to  be  the 
consequence  of  his  own  fault,  and  to  be  altogether  inevi- 
table. 

Nay,  there  was  a  particular  time  in  the  history  of  this  trans- 
action, in  which  your  Lordships  will  find  that  Mr  Stuart  and 
he  were  bound  over  to  keep  the  peace;  and  when  the  officers 
were  conveying  him  to  the  Sheriff's  office,  he  made  use  of 
expressions  to  them  which  1  do  not  pretend  to  repeat.  But 
the  import  of  them  Avas,  that  the  officer  might  just  as  well 
allow  him  to  escape,  because  no  binding  over  could  prevent 
a  meeting ;  and  that,  if  they  did  not  settle  this  matter  by  risk- 
ing life,  he  and.  Mr  Stuart  coidd  not  live  together  in  this  island. 

I  have,  therefore,  the  two  seconds,  and  not  only  these,  to 
which  great  weight  must  be  attached,  but  I  have  the  opinion 
of  the  deceased  himself,  to  which  I  attach  conclusive  weight, 
in  evidence  of  the  inevitableness  of  this  meeting. 

The  affair  being  thus  resolved  upon,  I  need  not  state  at 
any  length  its  details,  or  rather  I  need  not  mention  them 
at  all.  This  case  is,  and  must  be,  utterly  devoid  of  those 
aggravations,  which  sometimes  are  to  be  found  in  personal 
quarrels  ;  every  thing  was,  and  must  have  been,  done  fairly. 
We  have  acting  for  Mr  Stuart,  a  nobleman,  whose  name, 
whose  character,  whose  profession,  and  whose  age,  is  itself 
a  iruarantee  that  nothinjT  could  be  done,  but  with  the  most 
consummate  prudence,  gentleness,  and  propriety.  We  have 
for  the  other,  Mr  Douglas,  who,  though  a  novice — long  may 
he   continue   so — in   these   affairs,   has  conducted   himself 
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throughout,  not  only  with  the  noblest  fidelity  to  his  friend, 
but  with  the  most  admirable  candour  and  generosity  towards 
his  friend's  antagonist.  These  gentlemen  being  present,  is 
evidence  conclusive  to  all  the  world,  that,  let  what  else  be 
wrong,  the  duel  M^as  fairly  fought, 

I  am  sorry  that  I  am  obliged  to  add  any  thing  about  the 
views  of  the  principal  in  approaching  the  fatal  field.  But 
I  am  bound  to  state,  as  I  see  it  has  been  relied  on  in  analo- 
gous cases,  that  Mr  Stuart  saw  his  antagonist  making  prepar- 
ations, which  he  was  bound  to  interpret  as  of  the  most  dead- 
ly character.  I  am  not  insinuating  that  in  this  Sir  Alex- 
ander was  wrong.  But  the  fact  is,  that  he  first  proposed 
that  the  affair  should  be  on  the  Continent,  and  in  that  singu- 
lar and  invaluable  document  in  which  he  has  expounded  his 
views — the  letter,  which,  as  I  mentioned  before,  he  wrote  to 
Mr  Maconochie,  he  expressly  says,  that  the  reason  why  he 
wished  to  go  to  the  Continent  was,  that  he  was  about  to  do  a 
deed,  for  which  the  operation  of  the  British  law  might  be 
inconvenient.  "  T/'"  ^'^D^  ^^j  "  ^  sJiould  be  the  successful 
shot,  I  should  not  like  the  after  proceedings  of  our  Courts  of 
Justice.^''  The  resolution  of  fighting,  and  the  consequence  of 
thus  fightingyate%,  was  still  adhered  to,  though  the  intend- 
ed scene  of  action  was  changed,  and  after  it  was  resolved  to 
fight  in  England ;  because  it  is  proved  that  he  resolved  to 
fight  there,  in  order  solely  to  avoid  the  subsequent  operations 
of  justice.  And  when  at  last  he  agreed  to  fight  in  his  na- 
tive land,  he  did  so  with  no  altered  intention  in  this  respect ; 
but  because  he  was  advised  by  a  legal  friend  that  he  woidd  be 
safer  in  the  hands  of  the  Lord  Advocate,  than  in  those  of  an 
English  Gra7id  Jury. 

Accordingly  Mr  Stuart  took  it  so.  He  made  his  prepar- 
ationsybr  death.  Every  thing  was  done  that  a  man  certain 
of  never  seeing  another  sun  could  do.  I  am  as  certain  as  I 
am  of  my  existence,  that  when  he  stepped  from  his  carriage 
to  the  field,  he  firmly  believed  he  was  stepping  to  his  grave. 
An  attempt,  however,  was  made  eveii  on  the  f  eld  to  settle 
this  matter.  Mr  Douglas,  with  that  good  sense  and  good 
heart,  which  has  really  made  it  a  pleasure  to  remark  his  con- 
duct in  this  affair,  asked  his  o'wn  friend  Sir  Alexander,  im- 
mediately before  the  fatal  preparations  were  made,  if  there 
was  no  possibility  of  yet  settling  it? — Sir  Alexander  knew 
how  it  might  be  settled.  The  two  propositions  of  either  de- 
nying the  papers — though,  to  be  sure,  he  could  not  well  do 
this,  after  having  admitted  them, — or  the  simple  and  ho- 
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nourable  apology  of  the  Avhole  being  a  bad  joke,  were  still 
open  to  him.  But  he  shook  his  head,  and  said  it  was  impos- 
sible. 

So  the  parties  met,  and  I  need  state  no  more.  They  fired 
together,  and  Sir  Alexander  fell.  The  contrast  which  was 
then  exhibited  in  the  conduct  of  this  sulky  poltroon — this 
bully — this  ruffian — forms  one  of  tlie  most  striking  and 
honourable  pictures  1  have  ever  seen  in  moral  nature.  Mr 
Stuart,  instead  of  rushing  impatiently  to  a  premature  com- 
bat, accommodated  his  antagonist,  with  admirable  coolness, 
with  every  deky,  and  every  request  that  he  made.  He  was 
willing  to  follow  him  to  the  Continent.  He  then  agreed  to 
meet  in  England.  He  agreed  to  give  the  delay  of  a  fort- 
night. He  agreed  to  meet  in  Scotland ;  and  though  it  has 
been  said  there  was  hurry  at  last,  that  hurry,  though  it  did 
not  come  from  Sir  Alexander  Boswell,  was  occasioned  by  the 
natural  and  resistless  conduct  of  a  member  of  his  family; 
who,  hearing  of  his  danger,  gave  that  information,  v/ithout 
blame  to  either  party,  certainly  without  blame  to  Mr  Stuart, 
which  made  it  impossible  that  farther  time  could  be  granted. 

Now  he  who  had  borne  all  his  intolerable  injuries  with 
a  degree  of  courage  far  more  heroic  than  that  of  braving 
present  danger  in  the  field ;  he,  who,  during  his  own  per- 
sonal danger,  had  behaved  as  if  he  had  not  been  the  novice  in 
such  matters  that  he  was,  no  sooner  found  himself  unexpect- 
edly the  survivor,  and  saw  his  antagonist  at  his  feet,  than 
he  was  instantly  dissolved  in  all  the  tenderness  of  an  infant. 
He  was  hurried  away  from  the  field.  I  believe,  of  himself, 
he  was  incapable  of  moving  from  the  spot.  He  came  to 
Edinburgh  ;  but,  even  amidst  the  agitation  of  that  mo- 
ment, he  did  not  forget  what  was  due  to  his  name.  He 
left  a  message  in  the  proper  place,  which  we  really  think 
might  have  saved  the  public  prosecutor  from  saying,  tha,t 
after  this  fatal  day  hejled  and  absconded  from  justice.  Ra- 
ther than  have  submitted  to  this  sarcasm,  for  it  is  more  like 
that  than  any  thing  else,  Mr  Stuart  would  have  rushed  in- 
stantly to  jail,  could  he  have  foreseen  the  possibility  that 
such  a  charge  awaited  him.  He  went  instantly  to  a  friend, 
Mr  James  Gibson,  and  amidst  all  his  agitation,  purely  di- 
rected towards  the  unfortunate  gentleman  who  had  been 
wounded,  he  directed  him  to  leave  word  at  the  Crown-office, 
that  whenever  he  was  wanted,  the  public  prosecutor  might 
command  his  jjrcsence.  This  was  not  a  fleeing  y}'owj  justice. 
It  .was  only  a  fleeing  from  those  inconveniences  to  which 
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suspected  innocence  is  necessarily  subjected;  and,  accord- 
ingly, from  that  day  to  this,  he  has  been  not  only  anxious 
for  his  trial,  but  he  has  been  using  every  exertion  to  bring 
it  on,  to  invite^  to  goad,  to  provoke,  the  public  prosecutor 
to  proceed. 

He  went  to  London,  and  from  thence  to  France;  and 
we  have  the  two  gentlemen  here  this  day,  Mr  Thomas 
Allan  and  Mr  John  Clerk,  with  whom  he  was  when  he  first 
received  the  intelligence  that  Sir  Alexander  was  no  more. 
These  gentlemen  will  explain  to  you  if  he  received  it  in  the 
spirit  of  a  man  who  was  merely  glad  that  he  was  himself 
safe,  or  with  the  temper  of  one  who  had  any  feeling  of  ma- 
lice towards  the  deceased.  They  will  tell  you,  that  they 
never  witnessed  so  natural  and  so  generous  a  flood  of  sor- 
row, for  the  ties  which  he  knew  that  he  had  broken,  and 
for  the  life  which  he  knew  that  he  never  could  recall. 

Out  of  these  facts,  the  great  question  which  your  Lord- 
ships will  this  day  have  to  ask  is,  if  the  catastrophe  of  this 
painful  affair  is  to  be  alleviated  by  a  conviction  of  murder 
against  Mr  Stuart?  On  the  law  of  the  case  I  have  nothing 
to  say,  because  it  will  come  hereafter  at  a  more  proper  time, 
and  from  an  abler  hand.  But  I  may  state  in  general,  that  I 
know  that  our  law  is  rigid  in  its  provisions  for  the  preserva- 
tion of  life.  I  know  also,  that  it  is  liberal  in  its  presump- 
tions of  innocence,  and  in  its  sympathy  with  the  infirmities 
of  our  nature ;  and  that  all  its  other  maxims  are  levelled 
and  absorbed  in  this  great  one,  that  no  man  can  be  guilty, 
whose  mind  is  innocent.  Is  the  mind  of  the  pannel  innocent 
of  crime  on  this  occasion  ?  I  have  one  fact  more  to  state 
in  illustration  of  that,  and  it  is  one  which  really  forms  a  con- 
clusive and  impi'essive  termination  to  all  the  apologies  I  have 
stated  for  Mr  Stuart.  Sir  Alexander  Boswell,  in  reference 
to  this  affair,  consulted  no  less  a  person  than  a  Supreme 
Criminal  Judge, — a  Judge  of  this  Court, — that  Judge,  who, 
to  his  honour,  is  not  here  to-day;  and,  in  the  letter  which" 
he  writes  to  the  brother  of  that  Judge,  he  says,  that,  "  on 
consulting  him,  his  Lordship  tells  me,  I  may  depend  on 
you.''''  That  is,  a  Supreme  Criminal  Judge  prepared  Sir 
Alexander  Boswell  for  the  meeting,  by  furnishing  him  with 
a  second.  If  any  one  imagines  that  I  state  this  to  the  dispa- 
ragement of  that  Judge,  he  is  mistaken — I  say  it  to  his  honour. 
It  only  proves  that  such  was  the  inevitableness  of  the  com- 
bat, that  even  a  person  best  acquainted  with  the  laws,  and 
©ne  professionally  reared  to  reverence  them,  could  not  so  far 
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pluck  his  human  nature  from  his  breast,  a?  to  say  that  it  was 
wrong. 

I  know  that,  in  the  application  of  the  law,  it  is  sometimes 
thought  due  to  the  deceased,  and  to  the  interest  of  society, 
that  offences  of  this  kind  should  be  visited  with  some  punish- 
ment. But  it  is  a  sufficient  check  against  the  repetition  of 
them,  that  the  suiFerer,  before  he  engages  in  them,  and 
ever  afterwards,  must  be  deeply  punished  in  the  quarrel, 
and  in  the  event ;  and  I,  therefore,  conclude  by  submitting, 
that,  instead  of  adding  to  the  sufferings  of  him  who  has  al- 
ready borne  so  much,  and  who,  let  this  case  terminate  as  it 
may,  is  doomed  to  suffer  so  much  more,  the  only  legal,  the 
only  moral,  the  only  appi'opriate  conclusion  of  this  day's 
trial  must  be  a  persuasion,  that  he  acted  under  the  opera- 
tion of  a  great  moral  necessity,  and  that  a  verdict  of  Not 
Guilty  is  the  result,  which  will  give  most  satisfaction  both  to 
the  law  and  to  all  reasonable  men. 

Mr  Solicitor-General. — The  legal  relevancy  of  the 
libel  in  this  case  is  not  disputed,  and  1  am  disposed  to  think 
that  it  is  neither  useful  nor  necessary,  in  the  present  stage  of 
this  matter,  to  enter  into  any  argument  on  the  fitness  or  re- 
levancy of  the  topics  intended  to  be  urged  in  defence.  If, 
in  the  course  of  leading  proof  on  the  part  of  the  pannel,  it 
should  occur  to  the  Public  Prosecutor,  that  there  is  any 
objection  to  any  part  of  the  evidence  that  has  been  referred 
or  to  the  relevancy,  it  will  be  time  enough  then  for  us  to 
state  it. 

In  the  present  stage  of  the  business  I  shall  only  say,  that 
the  pannel  is  entitled  to  the  favourable  benefit  of  the  able 
and  eloquent  statement  which  has  just  fallen  from  his- coun- 
sel. 

Lord  Gillies. — No  objections  have  been  stated  by  the 
prisoner  to  the  relevancy  of  the  indictment ;  but  it  is  our 
duty,  when  it  appears  to  us  to  admit  of  any  doubt,  to  direct 
the  attention  of  the  Court  to  it.  And  there  is  one  part  of 
the  statement  in  this  indictment  of  which  I  entertain  con- 
siderable doubt,  both  as  to  its  relevancy  and  its  expediency. 
It  is  to  me  quite  new  and  unprecedented ;  and  I  do  not  see 
how  the  Court  can  allow  it  to  remain. 

The  charge  states  narratively,  That  the  pannel  at  the  bar 
formed  the  unlawful  design  of  challenging  the  late  Sir  Alex- 
ander Boswell  to  fight  a  duel.     So  far  the  statement  is  cor- 
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rect.  But  then  it  addsj — and  others  of  the  lieges  to  fight  a 
duel  or  duels.  That  appears  to  me  to  be  altogether  new, 
and  I  do  not  think  it  consistent  with  our  duty  to  allow  it  to 
go  to  proof.  I  doubt  the  relevancy  of  such  a  charge  as 
this, — that  Mr  Stewart  had  formed  the  unlawful  design  of 
challenging  others  of  the  lieges  to  fight  duels, — and  I 
thought  it  right  to  bring  it  under  your  Lordships'  view. 

Lord  Pitmilly. — I  agree  with  my  brother  in  opinion, 
that  this  part  of  the  charge  is  irrelevant. 

Lord  Succoth. — I  think  so  too.  We  have  nothing  to 
do  with  any  other  but  Sir  Alexander  Boswell,  and  therefore 
I  think  those  general  words  should  not  be  in  this  indict- 
ment. 

Lord  Hermand. — No  objection  has  been  stated  by  the 
pannel  to  the  relevancy  of  the  indictment;  but  it  appears 
to  me  that  it  is  incorrect,  in  as  far  as  it  charges  the  pan- 
nel with  the  intention  of  fighting  a  duel  or  duels,  with 
others  of  the  lieges  than  Sir  Alexander  Boswell.  If  we  find 
the  indictment  relevant,  it  ought  to  be  with  a  salvo  in  this 
particular.  I  would  not  have  this  indictment  cast — my  de- 
sire is  that  the  trial  should  go  on,  and  L  believe  that  is  the 
desire  of  more  than  myself.  There  is  no  averment  here 
that  Mr  Stuart  knew  that  Sir  Alexander  Boswell  was  the 
author  of  these  libels. 

Lord  Justice-Clerk. — It  certainly  is  our  duty  to  notice 
if  any  thing  irrelevant  is  stated  in  this  indictment,  whether 
it  has  been  noticed  by  the  counsel  for  the  prisoner  or  not. 
And,  therefore,  there  can  be  no  impropriety  in  Lord  Gillies 
noticing  what  appeared  to  him  to  be  irrelevant;  and  I  con- 
fess, upon  reading  this  indictment,  it  did  appear  to  me  that, 
this  part  of  it  is  not  relevant.  No  doubt,  it  consists  of  mere 
narrative,  but  a  great  part  of  this  indictment  is  made  up  of 
narrative;  and  if  your  Lordships  were  to  sustain  an  objec- 
tion on  that  ground,  it  would  apply  to  the  whole;  but  I 
must  confess,  as  this  charge  is  exhibited  against  the  prison- 
er, charging  him  with  the  specific  offence  of  the  murder  ot 
Sir  Alexander  Boswell, — his  havino-  formed  or  not  an  iu- 
tentioii  of  challenging  others  of  the  lieges  to  hght  duels, 
is  not  pertinent  to  this  issue ;  and,  therefore,  1  agree  with 
your  Lordships,  that  these  words  should  be  struck  out. 
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The  following  jurymen  were  then  selected  by  the  presid- 
ing Judge,  and  sworn  to  pass  on  the  assize  of  the  pannel. 

Thomas  Adinston  of  Carcant. 

William  Pagan  of  Linburn. 

John  Wauchope  of  Edmonstone. 

Sir  Alexander  Charles  Maitland  Gibson  of  Cliftonhall, 

Bart. 
Sir  John  Hope  of  Craighall,  Bart. 
James  Watson  of  Saughton. 
James  Haig  of  Lochrin. 
John  Thomson  of  Burnhouse. 
John  Anderson  of  Whiteburgh. 
Sir  James  Dalyell  of  Binns,  Bart. 
James  Dundas  of  Dundas. 
David  Brown,  clothier  in  Edinburgh. 
Robert  Paterson,  ironmonger  there. 
Thomas  M'Ritchiej  wine-merchant,  Leith. 
WiUam  Telfer,  merchant,  Leith. 

EVIDENCE  FOR  THE  CROWN. 

The  following  witnesses  were  then  adduced  on  the  part 
of  the  prosecutor : 

James,  Earl  of  Rosslyn,  a  General  in  the  army,  com- 
manding the  9th  Regiment  of  Light  Dragoons,  sworn  by 
the  Lord  Justice-Clerk. 

Lord  Justice-Clerk. — My  Lord,  Persuaded  that  your 
Lordship  must  be  acquainted  with  the  privileges  of  the  peer- 
age, and  considering  that  such  a  case  as  the  present  is  new, 
aiKl  has  never  been  brought  under  the  deliberate  judgment 
of  the  Court,  and  as  the  question  arising  upon  it  may  de- 
pend upon  another  jurisdiction,  the  Court  will  leave  it  to 
your  Lordship's  discretion  what  course  you  will  think  it  fit 
to  pursue  in  this  case. 

Lord  Rosslyn. — It  is  fit,  under  those  circumstances—^ 
particularly  after  the  honour  yoin*  Lordship  has  done  me  in 
thus  addressing  me — that  I  should  state,  that  I  am  not  aware 
that  any  thing  in  my  situation  as  a  peer  should  alter  or  affect 
my  duty  in  giving  testimony  as  a  witness,  when  duly  called  on 
to  do  so  in  a  court  of  justice ;  nor  do  1  hold,  as  far  as  I  un- 
derstand, that  any  privilege  belonging  to  that  rank  should 
prevent  me  from  answering  any  questions  which  the  Court 
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may  think  fit  to  put  to  any  other  witness  standing  in  similar 
circumstances. 

Lord  Justice-Clerk. — Your  Lordship  is  called  in  this 
question  only  as  a  witness;  and  though  ordinary  witnesses 
are  bound  to  answer  the  questions  put  to  them,  the}'  are  un- 
der the  protection  of"  the  Court,  and  thus  secured  from  being 
subject  to  be  tried  for  any  matter  as  to  which  they  may  have 
given  evidence,  yet,  as  j'our  Lordship,  in  a  case  of  this  nature, 
is  not  subject  to  the  jurisdiction  of  this  Court,  you  will  judge 
what  course  you  should  follow. 

Lord  Rosslyn. — I  understand  I  am  under  the  protection 
of  the  Court  the  same  as  any  other  witness ;  so  far  am  I 
under  the  protection  of  the  Court  that  I  cannot  be  called 
upon  hereafter.  I  wish  to  explain,  that  I  do  not  see  any 
distinction  that  can  be  taken  between  a  peer  and  any  other 
person, — the  protection  of  the  law  being  granted  to  peers 
equally  with  other  witnesses. 

Mr  Solicitor-General. — Are  you  acquainted  with  the 
pannel  at  the  bar  ? 

A.  I  am. 

Q.  Were  you  acquainted  with  the  late  Sir  Alexander 
Boswell  ? 

A.  I  was. 

Q.  In  the  course  of  the  month  of  March  last,  were  you 
charged  with  any  message  or  communication  by  the  panne) 
at  the  bar  to  Sir  Alexander  Boswell? 

A.  I  was. 

Q.  Will  you  explain  what  was  the  nature  of  that  mes- 


sage? 


A.  Upon  the  25th  of  March  last  I  saw  Sir  Alexander 
Boswell,  in  consequence  of  a  note  which  I  had  written  to 
him,  requesting  permission  to  see  him;  and  1  stated,  that 
I  waited  on  him  at  the  desire  of  Mr  Stuart.  I  stated  to 
him  that  Mr  Stuart  had  been  in  possession  of  certain 
papers,  some  of  which  appeared  to  be  in  Sir  Alexander 
Boswell's  hand-writing,  and  having  been  sent  by  the  post, 
bore  the  post-mark  of  Mauchline,  and  the  corresponding 
post-mark  of  reception  at  Glasgow :  That  those  papers 
weve  addressed  to  the  Editor  of  the  Sentinel,  and  appeared 
to  be  originals  (some  of  them)  of  papers  published  in  that 
newspaper:  That  one  of  them  particularly,  a  song,  contain- 
ed matter  most  offensive  and  most  injurious  to  Mr  Stuart's 
character,  charging  him,  in  more  passages  than  one,  direct- 
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ly  with  cowardice  :  That  among  those  papers  there  was  a 
letter  purporting  to  be  signed  by  Sir  Alexander  Boswell,  to 
the  Editor  of  the  Sentinel,  containing  some  praise  of  the 
paper,  and  ordei-ing  it  to  be  sent  to  him :  That  the  song, 
and  other  papers,  letters,  &c.  reflecting  on  Mr  Stuart,  ap- 
peared to  be  in  the  same  hand-writing  with  that  letter  which 
bore  Sir  Alexander's  signature  :  That  the  similarity  of  the 
hand-writing,  together  with  the  circumstance  of  the  post- 
mark of  Mauchline,  formed  so  strong  a  presumption  that 
these  papers  had  been  sent  by  Sir  Alexander,  that  Mr  Stuart 
thought  himself  entitled  to  ask  Sir  Alexander  whether  he 
was  or  was  not  the  author  of  them,  or  had  sent  them  to  the 
newspaper.  I  stated,  at  the  same  time,  that  if  Sir  Alexan- 
der could  say  that  he  was  not  the  author  of  these  papers,  or 
had  not  sent  them  to  the  newspaper,  such  a  denial  on  his  part 
would  be  conclusive  against  any  evidence. 

Solicitor-General. —  Q.  Who  were  present  at  the  time 
you  gave  the  message  you  stated  to  Sir  Alexander  Boswell  ? 

A.  No  person  at  first. 

Q.   What  passed  then  ? 

A.  Sir  Alexander  stated  that  it  was  a  subject  of  great  delica- 
cy,  and  he  desired  to  have  a  friend  present,  to  which  I  acced- 
ed, as  highly  desirable.  Sir  Alexander  left  me,  and  returned 
with  Mr  Douglas  as  his  friend.  I  then  repeated  to  Sir 
Alexander,  in  Mr  Douglas's  presence,  what  I  had  before 
said  to  Sir  Alexander,  taking  all  possible  care  to  impress  on 
Mr  Douglas's  mind,  that  my  question  to  Sir  Alexander  pro- 
ceeded and  was  justified  by,  what  I  conceived  to  be,  taking 
all  the  circumstances  together,  strong  presumptive  evidence 
that  the  papers  complained  of  had  come  from  Sir  Alexan- 
der ;  and  repeated  that  Sir  Alexander's  denial  should  be 
held  conclusive  against  any  presumption. 

Sir  Alexander  and  Mr  Douglas  desired  to  confer  toge- 
ther. I  left  tliem,  and,  when  called  back,  found  Mr  Dou- 
glas alone.  He  stated  to  me  that  he  could  not  advise  Sir 
Alexander  Boswell  to  give  any  answer  to  the  question, — 
that  Mr  Stuart  was  in  possession  of  the  facts  and  the  evi- 
dence upon  which  he  relied,  and  he  must  thereupon  exercise 
his  own  judgment.  Restated,  that  if  this  unfortunate  busi- 
ness was  to  proceed  any  farther,  there  were  two  conditions 
which  Sir  Alexander  considered  as  indispensable, — one,  that 
no  meeting  should  take  place  for  fourteen  days  at  least,  be- 
cause he  had  some  family  settlements  to  arrange  which  he 
believed  would  require  hjs  presence  at  kirk  and  market,— *• 
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the  other,  that  any  meeting  which  might  take  place  should 
be  on  the  Continent.  On  these  conditions  I  had  no  difficulty 
in  saying,  that  I  thought  them  likely  to  be  agreed  to  by 
Mr  Stuart. 

Mr  Douglas  then  called  in  Sir  Alexander,  who  stated, 
that  he  acknowledged  the  letter  with  his  signatui'e  to  be  his 
writing,  and  with  i-espect  to  the  other  papers,  he  declined 
to  give  any  answer  whatever.      We  then  parted. 

I  stated  that  I  had  copies  of  the  papers  in  my  hands,  and 
the  letter,  particularly  of  the  song,  and  of  the  letter  signed 
"  Ignotus,"  and  I  believe  I  tendered  them  ;  but  they  cer- 
tainly were  not  perused  or  looked  at.  Neither  Mr  Dou- 
glas nor  Sir  Alexander  thought  it  necessary  to  require  a 
sight  of  the  papers.  We  parted,  and  I  agreed  to  call  upon 
Mr  Douglas  at  his  own  house  shortly  after  I  saw^  Mr  Stuart. 

Mr  Solicitor-General. — At  this  conference,  at  which 
were  present  Sir  Alexander  Boswell,  Mr  Douglas,  and  your 
Lordship,  I  understand  your  Lordship  had  only  copies,  and 
did  not  exhibit  the  originals? 

A.  I  did  not. 

Q.  And  1  understand  farther,  they  were  not  asked  for: 
What  were  the  precise  papers  your  Lordship  was  charged 
chiefly  to  insist  upon  "^ 

A.  There  was  a  song,  and  a  paper  signed  "  Ignotus'* 
It  was  inclosed  in  a  cover,  besides  the  letter  I  first  mention- 
ed. 

Q.  These  were  the  three  papers  upon  which  your  Lord- 
ship was  authorized  to  ask  an  explanation  from  Sir  Alex- 
ander ? 

A.  They  were. 

Q.  Was  your  Lordship  charged  to  dwell  particularly  on 
any  of  those  papers  more  than  another, — and  have  the  good- 
ness to  explain  it  to  the  Jury? 

A.  Certainly  I  considered  the  song  as  the  paper  of  far 
the  most  importance,  and  upon  which  I  chiefly,  if  not  en- 
tirely, rested  in  stating  the  question  ;  and  I  did  so,  because 
in  two  passages  it  contained  a  direct  imputation  of  coward- 
ice. However  offensive  any  parts  of  the  other  papers  might 
have  been,  their  importance  to  Mr  Stuart's  character  was 
greatly  inferior,  and,  therefore,  certainly  not  so  much  re- 
lied upon. 

Q.  Did  your  Lordship  ever  previously  see  the  address  of 
the  paper  signed  Ignotus  ? 
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A.  I  did. 

Q.  Examine  those  papers. 

A.  That  is  the  letter  signed  Ignotus.  The  second  sheet 
contains  other  matters.     That  is  the  song. 

Q.  Did  Mr  Douglas  say  he  would  not  advise  S'r  Alexan- 
der to  answer  as  to  the  other  papers? 

A.  He  admitted  the  letter  to  be  genuine,  and  said  he 
would  not  say  any  thing  as  to  the  others. 

Q.  Did  you  then  make  any  communication  to  Mr  Stuart  ? 

A.   No  farther  than  what  I  have  stated. 

Q.  Will  your  Lordship  now  proceed  to  state  what  fol^ 
lowed  ? 

A.  I  saw  Mr  Stuart,  and  proceeded  immediately  to  Mr 
Douglas,  and  stated,  that  I  was  grieved  to  find  that  no  al- 
ternative was  left  to  Mr  Stuart — That  Mr  Stuart  agreed  to 
both  the  conditions  stated  by  Mr  Douglas,  viz.  Ihat  there 
should  be  a  delay  of  fourteen  days, — and  that  the  meeting 
should  be  on  the  Continent ; — and  it  was  settled  between  Mf 
Douglas  and  me,  that,  as  soon  as  it  should  be  convenient  for 
Sir  Alexander  to  be  in  London,  after  settling  his  business, 
1  should  then  hear  either  from  him  or  his  friend. — I  stated 
that  I  would  advise  Mr  Stuart,  who  had  urgent  business  in 
London,  to  proceed  there  without  the  least  delay; — and 
that  I  would  be  there  myself  on  or  before  the  6th  of  April. 
It  was  agreed  that  all  subsequent  arrangements,  with  respect 
to  the  time  and  place  of  meeting  on  the  Continent,  should 
be  settled  when  we  were  assembled  in  London. —  I  did  col- 
lect that  Mr  Douglas  would  not  be  able  to  go  with  Sir  Alex- 
ander to  England. — I  asked  Mr  Douglas,  before  I  parted 
with  him,  whether  there  would  be  no  possibility  of  avoiding, 
by  any  means,  the  painful  necessity  of  carrying  this  matter 
to  extremities. — I  asked,  whether  it  were  possible  that  Sir 
Alexander  should  treat  the  song  as  a  very  bad  joke  on  his 
part,  and  one  of  which  he  was  ashamed ;  declaring,  at  the 
same  time,  that  he  had  no  serious  intention  of  reflecting  on 
Mr  Stuart's  oourage  or  character.  The  manner  in  which 
that  proposition,  so  thrown  out,  was  received,  led  me  to  un- 
derstand that  Mr  Douglas  had  no  hopes  that  Sir  Alexander 
would  say  any  such  thing. 

I  left  Mr  Douglas  to  go  to  Newhaven,  meaning  to  return 
to  Fife  immediately,  in  the  conviction  that  every  thing  re- 
lating to  this  subject  was  for  the  present  finally  arranged. 
The  boat  had  sailed ;  and,  before  I  embarked,  I  was  over- 
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taken  by  Mr  Douglas,  who  stated  to  me  that  Sir  Alexander 
had  taken  the  advice  of  a  legal  friend,  and  that  he  thought 
it  no  longer  necessary  to  go  to  the  Continent,  and  that  Sir 
Alexander  was  therefore  desirous  of  having  a  meeting  in 
Scotland.  I  objected  to  that  as  highly  inconvenient,  and 
embarrassing  in  some  respects,  and  as  contrary  to  the  agree- 
ment entered  into  between  us.  I  stated,  that  many  circum- 
stances made  it  appear  to  me  very  desirable  that  all  future 
arrangements  should  be  settled  in  London,  as  we  had  agreed, 
whether  we  should  go  to  the  Continent  or  not;  but  that  I 
was  still  of  opinion,  that  we  ought  to  adhere  to  the  arrange- 
ment of  going  to  the  Continent.  I  stated  also,  that,  upon  my 
advice,  I  was  not  even  certain  whether  Mr  Stuart  might  not 
be  set  out  for  London  before  any  communication  could  be 
had  with  him,  and  that  I  certainly  believed  he  would  go  that 
night. 

Mr  Douglas  mentioned,  he  thought  it  better  that  the 
meeting  should  take  place  in  Scotland.  I  objected  to  this, 
that  still  the  same  objection  remained.  It  was  a  matter  of 
some  discretion,  and  required  some  discussion ;  and  Mr 
Douglas  returned  to  Edinburgh,  saying,  as  we  parted,  that 
he  hoped  there  would  be  no  hanging  about  the  case,  and 
that  the  meeting  might  take  place  here.  I  stated  that  I 
•would  not  go  back  to  Edinburgh,  because  I  was  persuaded 
that  my  return  with  him,  coupled  with  our  meeting  in  the 
morning,  might  excite  observation  and  suspicion.  1  then 
went  home. 

All  this  took  place  the  same  day.  I  came  over  about 
nine,  and  returned  with  the  late  boat  between  four  and  five. 

Mr  Solicitor-General. — Q.  Were  you  again  called 
upon  next  morning  ? 

A.  Yes. 

Q.  By  whom  ? 

A.  By  Mr  James  Brougham. 

Q.  In  consequence  of  that  visit  from  Mr  James  Brougham, 
what  was  done?    What  was  the  object  of  the  visit? 

A.  (After  a  pause.)  Of  course,  the  Court  cannot  desire  me 
to  state  what  Mr  James  Brougham  confidentially  communi- 
cated to  me.  I  am  not  at  liberty  to  state  what  passed  with 
Mr  Brougham.  It  certainly  cannot  be  evidence  what  he 
said  to  me.  I  will  not  repeat  it  without  the  direction  of  the 
Court.  That  was  my  reason  for  hesitating  a  little  upon  the 
question. 

Lord  Succoth. — Your  Lordship  may  mention  what  Mr 
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Brougham  or  any  one  else  said,  so  far  as  is  necessary  to  make ' 
us  understand  your  testimony  as  to  the  facts  under  investiga- 
tion. 

Mr  Solicitor-General. — Q.  What  time  in  the  morn- 
ing did  you  receive  this  visit  from  Mr  Brougham  ? 

A.  I  cannot  speak  to  a  few  minutes,  but  I  should  think  it 
was  from  about  a  quarter  to  about  half-past  eight  o'clock. 

Q.  Was  it  at  Dysart  ? 

A.  At  Dysart.  From  eight  to  half-past  eight  certainly  it 
was.  It  was  early  in  the  morning.  Mr  Brougham  stated  to 
me  that  Sir  Alexander  Boswell  and  Mr  Stuart  had  been 
bound  over  in  the  course  of  the  night  by  the  Sheriff  of  Edin- 
burgh, to  keep  the  peace  within  the  county  and  city;  and  that, 
in  consequence  of  that  proceeding,  and  the  expedition  which 
the  matter  now  required,  it  had  been  settled  during  the  night 
that  Sir  Alexander  and  Mr  Stuart  should  meet  at  Auchtertool 
that  morning,  and  he  desired  me  to  meet  Mr  Stuart  at  Auch- 
tertool, which  1  did.  I  went  there;  and  on  the  east  side  of 
the  town  I  met  Mr  Douglas.  We  had  some  conversation, 
and  we  fixed  upon  a  piece  of  ground  in  a  field  by  the  road 
side.  Mr  Stuart  and  Sir  Alexander  arrived  in  carriages,  and 
got  out  at  the  place  we  had  fixed  upon. 

Lord  Justice-Clerk. — Q.  At  what  time  was  this? 

Lord  Rosslyn. — A.  I  believe  at  ten  o'clock. 

Mr  Solicitor-General. — Q.  State  in  what  parish 
Auchtertool  is? 

A.  Auchtertool  is  a  parish  by  itself,  with  a  small  town. 

Q.  And  this  field  you  fixed  upon,  is  it  in  the  parish  of 
Auchtertool  ? 

A.  To  tell  the  truth,  I  do  not  know.  It  is  a  little  to  the 
eastward  of  Auchtertool.  I  cannot  state  whether  it  is  in  the 
parish  of  Auchtertool,  or  in  the  adjoining  parish. 

Q.  Am  I  to  understand  it  is  a  little  to  the  northward  of 
the  road? 

A.  The  village  is  to  the  northward  of  the  road,  and  the 
place  is  just  alongside  the  road,  to  the  eastward  of  Auchter-* 
tool. 

Q.  What  next  took  place  ?  Your  Lordship  will  please  go 
on  with  your  statement. 

A.  The  pistols  were  produced,  and  were  loaded  by  Mr 
Douglas  and  myself,  Mr  Douglas  sitting  down,  and  I  standing 
up.  Mr  Douglas  received  from  me  a  measure  of  powder  for 
each,  and  the  balls,  and  rammed  them  down.  There  were  but 
two  pistols,  of  which  Mr  Douglas  took  one,  and  I  took  the 
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other.  The  ground  was  measured,  (I  cannot  state  exactly  the 
time,  whether  before  or  after  loading),  twelve  very  long  paces 
between  the  stations.  There  was  some  trifling  difference  iu 
the  measurement,  and  we  took  the  longest.  The  pistols  were 
delivered  to  the  parties  respectively  by  Mr  Douglas  and  by 
me ;  and  it  was  agreed  that  they  should  fire  together,  by  a 
woi'd.  Mr  Douglas  put  it  upon  me  to  give  that  word ;  which 
1  did  accordingly.    They  both  fired,  and  Sir  Alexander  fell. 

Mr  Solicitor-General. — Q.  Will  your  Lordship  go 
on  to  state  what  took  place  then  on  the  field  ? 

A.  Every  possible  assistance  was  afforded  to  Sir  Alexander, 
who  was  surrounded  by  the  medical  attendants,  Mr  Douglas 
and  myself,  and  1  believe  by  Mr  Brougham,  who,  during  these 
transactions,  had  remained  on  a  hill  at  a  Tittle  distance,  in 
charge  of  my  horse.  Mr  Stuart  had  advanced  with  great 
anxiety  towards  Sir  Alexander,  but,  from  his  situation,  and 
the  necessary  treatment  from  those  about  him,  he  did  not 
speak  to  him,  nor  do  I  think  could  have  had  any  proper 
opportunity  of  doing  so.  When,  upon  examination  of  the 
wound,  I  was  given  to  understand  that  it  was  a  very  serious 
one,  1  advised  Mr  Stuart  to  go  away,  which  he  did.  All 
the  others  remained  to  give  what  assistance  our  strength 
might  enable  us  in  removing  Sir  Alexander  to  Balmuto, 
where  it  was  judged  advisable  to  carry  him.  No  time  was 
lost  that  could  have  been  saved. 

Before  any  thing  took  place  upon  the  ground,  Mr  Stuart 
asked  me  if  it  was  not  fit  that  he  should  make  a  bow  to  Sir 
Alexander,  expressive  of  a  wish  to  be  reconciled  ?  I  answered 
that  1  thought  it  perfectly  right.  And  he  advanced  apparently 
for  that  purpose.  Sir  Alexander  was  then  turned  from  him, 
and  walking  away,  and  I  believe  Mr  Stuart  had  not  the  op- 
portunity of  doing  so  ;  but  immediately  after,  my  attention 
was  drawn  away  from  Mr  Stuart  to  other  objects. 

I  do  not  know  if  I  have  omitted  any  thing  as  far  as  nar- 
rative can  go.  If  your  Lordships,  or  counsel  on  the  other 
side,  put  any  questions  to  me,  I  shall  answer  them. 

Mr  Solicitor-General. — Q.  You  attended  Sir  Alex- 
ander to  Balmuto? 

A.  I  did. 

Q.  By  whom  was  he  accompanied  ? 

A.  By  Mr  Wood,  Mr  Liston,  Dr  Johnstone  of  Kirkcaldy, 
and  myself.  I  bore  a  considerable  hand  in  carrying  him  to 
Balmuto. 

Q.  And  your  Lordship  left  him  there  ? 


52 

A.  I  left  him  there.  All  of  us  bore  a  very  considerable 
share  in  carrying  him,  from  the  want  of  people  there.  And 
I  left  him  there. 

Q.  At  or  about  the  time  the  ground  was  measured,  or 
taken,  as  has  been  explained,  did  any  conversation  pass  be- 
tween your  Lordship  and  Mr  Douglas  as  to  any  possible  re- 
conciliation ? 

A.  1  should  say,  nothing  at  all  material — an  expression  of 
a  wish,  I  believe,  on  the  part  of  Mr  Douglas  first,  and  cer- 
tainly on  my  own,  that  any  mode  could  be  found,  by  which 
it  might  be  amicably  settled.  But  it  was  a  mere  wish,  cer- 
tainly without  any  hope,  on  my  part,  that  such  arrangement 
could  be  made,  and  without  any  explicit  proposal  on  either 
side.  After  what  had  passed  between  Mr  Douglas  and  me, 
the  day  before,  when  1  had  thrown  out  what  I  did,  and  made 
the  greatest  possible  advance  without  success  or  hope,  I 
considered  the  case  as  desperate. 

Cross- Examined  by  Mr  Jeffrey. 

Q.  Before  you  went  to  Mr  Douglas  at  all,  or  Sir  Alexan- 
der, you  had  examined  the  papers  upon  which  your  message 
turned  ? 

A.  I  had. 

Q.  Had  you  compared,  yourself,  the  hand-writing  of  the 
signed  letter,  with  the  hand-writing  of  the  other  two  papers? 

A.  I  had,  carefully. 

Q.  And  your  Lordship  was  then  satisfied  that  they  were 
of  the  same  hand-writing,  or  so  like  as  to  raise  a  presumption 
or  belief  that  they  w^ere  of  the  same  hand- writing? 

A.  I  was  satisfied  that  the  letter  signed  Jg7ioius,  and  the 
direction  of  the  song,  were,  as  far  as  I  could  judge,  of  the 
same  hand-writing  with  the  signed  letter. 

Q.  With  respect  to  the  hand-writing  of  the  song? 

A.  With  respect  to  the  hand-writing  of  the  song,  at  the 
first  view,  there  appeared  to  be  some  difference.  It  was  in  a 
hand  that  seemed  to  me  to  be  in  some  degree  intentionally 
disguised.  But,  upon  a  strict  examination  of  it,  I  was  led  to 
believe  that  it  was  written  by  the  same  person. 

Q.  Had  your  Lordship  examined  and  at  all  compared  the 
texture  or  marks  of  the  paper  upon  which  those  documents 
were  written  ? 

A.  Yes.  The  water-mark,  the  texture  of  the  paper,  and 
the  size,  were  different.  The  signed  letter  was  a  quarto,  the 
other  folio.    The  water-mark  appeared  to  be  the  same,  "  Val- 
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leyfield."  All  the  three  had  the  post-mark  of  Mauchline; 
and  the  corresponding  mark  of  reception,  "  Glasgow." 
And  the  address  appeared  to  me  to  be  indisputably  the  same 
hand-writing. 

Q.  Then  I  understand  it  was  your  Lordship's  opinion 
there  was  a  sufficient  case  made  out  to  justify  the  applica- 
tion to  iSir  Alexander  Boswell  ? 

A.   Most  undoubtedly. 

Q.  You  gave  that  opinion  to  Mr  Douglas  before  calling 
out  Sir  Alexander. 

A.  I  did. — The  presumption  arising  from  combining  all 
the  circumstances  left  no  doubt. 

Q.  Does  your  Lordship  remain  of  the  same  opinion  now  ? 

A.  I  do. 

Q.  I  think  your  Lordship  mentioned  you  took  copies  of 
the  letter,  and  paper  signed  "  Igiiotus,''''  to  the  meeting  ? 

A.  I  had  them  in  my  hand. 

Q.  And  mentioned  to  Mr  Douglas  you  had  them  ? 

A.  I  did.     He  did  not  desire  to  see  them. 

Q.  You  stated  they  contained  passages  most  offensive  and 
injurious  to  Mr  Stuart? 

A.  1  did. 

Q.  And  neither  Sir  Alexander  nor  Mr  Douglas  required 
exhibition  of  those  papers  ? 

A.  Neither. 

Lord  Justice-Clerk. — Q.  The  song  contained  a  direct 
imputation  of  cowardice  in  two  parts  ? 

A.  The  song  did. 

Mr  Jeffrey. — Q.  And  both  gentlemen  declined  to  an- 
swer any  question  ? 

A.  Sir  Alexander  declined  to  answer,  except  as  to  the 
signed  letter, — and  Mr  Douglas  said  he  could  not  advise 
Sir  Alexander  otherwise. 

Q.  May  I  ask  your  Lordship  whether  there  was  any  thing 
in  the  manner  of  putting  the  question  either  to  Sir  Alexander 
individually  in  the  first  instance,  or  to  both  together  after- 
wards, which,  in  your  opinion  as  a  man  of  the  world,  was 
such  as  to  prevent  Sir  Alexander  from  answering,  if,  in  the 
negative  or  not,  he  was  the  author  of  these  writings? 

A.  I  can  safely  say  that  tliere  was  nothing  in  my  manner 
of  putting  the  question,  as  far  as  I  can  judge,  that  could  have 
given  the  least  offence,  or  caused  any  difficulty  in  answering 
the  question  in  the  negative,  if  Sir  Alexander  had  thought  fit 
to  do  so  J  and  I  venture  to  say  this  the  more  confidently,  that 
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I  am  quite  certain  I  took  the  greatest  possible  pains  in  my 
power  to  guard  against  any  sucii  unfavourable  impression  or 
interpretation ; — and  I  repeated  the  observation,  that  we 
should  consider  Sir  Alexander's  word  as  completely  decisive 
and  conclusive  of  any  question,  and  against  any  presumption 
that  had  been  raised  by  our  examination  of  the  papers. 

Q.  Is  your  Lordship,  as  a  man  of  honour  and  of  the  world, 
aware  ol"  any  punctilio,  or  point  of  honour,  that  could  have 
•prevented  a  person,  standing  in  Sir  Alexander's  situation, 
from  answering  the  question  in  the  negative,  if  he  could  have 
done  so  with  truth  ? 

A.  I  am  not.  And  I  would  not,  for  one  moment,  have 
hesitated  to  do  so  for  myself.  I  should  not  have  had  the 
least  hesitation  in  so  answering  the  question. 

Q.  If  you  had  been  the  friend  of  any  person  to  whom  such 
a  question  had  been  put,  and  knew  he  was  not  the  author, 
would  you,  in  the  circumstances,  have  advised  him  to  declare 
he  was  not  the  author? 

A.  As  the  question  was  put,  I  would  without  the  least 
hesitation. 

Q.  Then  may  I  ask  your  Lordship,  whetherthedeclinature 
of  Sir  Alexander  and  his  friend  to  answer  the  question,  gave 
you  the  impression  that  their  doing  so  was  equivalent  to  an 
acknowledgment  ? 

A.  The  declinature  of  Sir  Alexander  and  his  friend  to 
answer  the  question  gave  me  such  an  impression. 

Q.  I  observe  you  mentioned,  that,  at  the  subsequent  meet- 
ing with  Mr  Douglas,  at  his  own  house,  you  suggested,  whe- 
ther the  matter  might  not  be  got  over  by  Sir  Alexander  say- 
ing it  had  been  a  bad  joke,  and  that  he  meant  nothing  offen- 
sive to  Mr  Stuart:  Did  Mr  Douglas,  on  this,  say,  Sir  Alex- 
ander was  not  the  author  of  the  song  ? 

A.   Not  that  I  recollect. 

Q.  Then  you  supposed  he  was  the  author  of  the  song  ? 

A.  Certainly. 

Q.  That  of  course  was  conveyed  to  Mr  Douglas  by  the 
very  question  ? 

A.  Certainly. 

Q.  If  I  understood  you  right,  the  first  direct  reference  to 
a  meeting  between  the  parties  came  from  Mr  Douglas.  I 
think  you  said,  when  an  answer  to  the  question  was  declined, 
Mr  Douglas  said,  if  the  matter  was  to  go  on,  Sir  Alexander 
had  two  conditions  to  propose — one,  that  no  meeting  should 
take  place  for  fourteen  days ;  and  another,  that  it  should  take 
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place  on  the  Continent.     Had  you  previously  required  such 
meeting,  or  was  that  the  first  time  it  was  mentioned  ? 

A.  I  had  certainly  not  in  direct  terms  required  such  meet- 
ing, but  the  necessary  inevitable  inference,  from  the  question 
put,  and  the  answer  given  to  it,  left  the  thing  understood. 

Q.  But  in  point  of  fact  Mr  Douglas  stated  it  first? 

A.  He  stated  it,  because  he  stated,  that,  if  a  meeting  was 
to  take  place.  Sir  Alexander  had  two  conditions  to  propose. 

Q.  And  that  was  the  first  and  direct  mention  of  a  per- 
sonal meeting  ? 

A.  That  was  the  first  mention  of  a  personal  meeting. 

Q.  I  think  you  said  Mr  Stuart  acquiesced  in  both  condi- 
tions ? 

A.  At  once. 

Q.  I  have  two  questions  to  ask  jour  Lordship  on  the  whole 
matter.  From  all  that  you  saw  of  Mr  Stuart's  conduct  in  the 
matter,  from  the  first  commencement  to  the  last,  had  your 
Lordship  any  reason  to  believe  that  he  was  actuated  by  hosti- 
lity or  vengeance  to  Sir  Alexander  Boswell,  or  merely  by  a 
desire  to  repair  his  injured  honour  ? 

A.  From  the  whole  of  Mr  Stuart's  conduct  throujrhout  the 
proceeding,  the  impression  made  upon  my  mind  was,  that 
there  was  no  feeling  of  personal  ill-will  or  resentment  against 
Sir  Alexander  Boswell,  but  a  deep  sense  of  the  unavoidable 
necessity  of  vindicating  his  own  honour,  more  especially  when 
it  was  assailed  by  a  direct  imputation  of  cowardice. 

Q.  Did  you  find  him  unreasonable,  or  tractable,  and  dis- 
posed to  comply  with  all  your  suggestions? 

A.  Perfectly  reasonable,  and  most  ready  to  comply  with 
my  advice. 

Q.  Another  question  I  wish  to  ask  your  Lordship  is, 
whether,  on  the  whole  of  the  transaction,  from  first  to  last, 
Mr  Stuart's  bearing  and  deportment  were  such  as  to  make 
your  Lordship  persuaded  that  he  was  a  man  of  constancy 
and  courage,  or  cowardly  and  timid? 

A.  1  have  no  difficulty  in  stating,  that  Mr  Stuart's  conduct 
from  first  to  last,  from  the  commencement  to  the  26th  of 
March,  was  cool,  composed,  and  temperate,  and  such  as 
might  be  expected  from  a  man  of  constancy  and  courage. 

Q.  Your  Lordship  applies  that  to  his  conduct  on  the 
field,  as  well  as  preceding? 

A.  To  every  thing  from  beginning  to  end. 

Q.  Was  there  any  conversation  or  consultation  about  what 
he  ought  to  do  in  the  discharge  of  this  painful  task,  I  mean 
as  to  taking  aim  ? 
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A.  Yes. — Mr  Stuart  said  to  me  at  the  moment  I  gave 
him  the  pistol,  "  I  think  I  ought  not  to  take  aim," — in 
■which  1  agreed.  I  desired  him  to  present  his  side,  and  not 
his  front. 

Q.  Did  your  Lordship,  accordingly,  observe  how  he  con- 
ducted himself?  Had  you  your  eye  upon  him,  after  giving 
the  word  ? 

A.  Yes,  certainly. 

Q.  Have  the  goodness  to  mention  what  the  word  was  ? 

A.  First,  both  parties  were  asked  if  they  were  ready. 
Then  the  word  was  given — as  quick  as  the  words  could  fol- 
low each  other.     "  Present — Fire." 

Q.  Will  your  Lordship  take  the  trouble  to  repeat  the  two 
words  in  the  time  they  were  given,  as  nearly  as  you  can  ? 

(Here  his  Lordship  repeated  them  in  the  time  they  had 
been  given.) 

Q.  Before  the  word,  "  Present — Fire,"  was  given,  the 
pistol  was  not  raised  by  Mr  Stuart  ? 

A.  No. 

Q.  It  was  at  the  word  "  Present"  he  raised  the  pistol? 

A.  It  was — He  raised  his  arm  and  fired,  almost  instant- 
aneously. 

Mr  Jeffrey. — There  was  no  time,  then,  for  an  aim? 

Q.  You  mentioned  both  parties  fired :  Did  they  both 
fire  at  once  upon  the  word  ? 

A.  There  was  a  small  difference  between  the  two.  Sir 
Alexander's  pistol  was  the  last,  but  it  came  very  close  upon 
the  other. 

Q.  Can  you  mark  the  time  between  the  two,  so  as  to  give 
the  Jury  a  notion  of  it  ? 

A.  It  was  so  close  as  scarcely  to  be  distinguished. 

Q.  Was  it  as  close  as  this?  (Here  Mr  Jeffrey  gave  two 
quick  raps  on  the  table.) 

A.  Yes,  I  should  think  it  was. 

Q.  Did  your  Lordship  observe  whether  Sir  Alexander 
fired  towards  Mr  Stuart  ? 

A.  I  cannot  say.  I  observed  nothing  to  the  contrary. 
In  fact,  I  made  no  particular  remark. 

Q.  May  I  ask  your  Lordship  whether  you  had,  at  this 
time,  any  intimation,  knowledge,  or  beliefj  that  Sir  Alexan- 
der did  not  intend  to  fire  at  Mr  Stuart? 

A.  Certainly  not.  I  had  no  such  intimation,  knowledge, 
or  belief.  Such  an  intimation  given  to  me  must  necessarily 
at  once  have  precluded  the  possibility  of  a  meeting,  and 


57 

would  have  amounted  to  an  intimation  that  it  was  Sir  Alex- 
ander's desire  not  to  fight.  Such  an  intimation  given  to  me 
would  necessarily  have  precluded  all  proceedings,  and  would 
have  amounted,  in  my  judgment,  to  a  declaration  on  the  part 
of  Sir  Alexander,  that  he  did  not  mean  to  fight.  It  would 
have  been  quite  impossible  that  I  could  have  been  a  party  to 
any  proceedings  after  such  an  intimation. 

Mr  Jeffrey. — I  have  a  question  or  two  to  put  as  to  Mr 
Stuart's  character.  It  is  not  quite  C7oss,  my  doing  so,  but  it 
will  save  trouble  to  my  Lord  Rosslyn  to  have  them  put  now. 

Q.  You  have  known  Mr  Stuart  for  some  time? 

A.  A  good  many  years.  I  have  known  Mr  Stuart  for 
many  years. 

Q.  Pretty  intimately  ? 

A.   Yes,  particularly  of  late. 

Q.  Had  you  occasion  to  see  him  frequently,  both  in  pub- 
lic and  private  society? 

A.   Very  frequently. 

Q.  May  I  ask  your  Lordship  your  general  impression  as 
to  his  character,  for  honour  and  general  respectability,  and 
particularly  as  to  his  temper  and  disposition,  as  being  quai'- 
relsome,  and  vindictive,  or  otherwise? 

A.  I  have  no  difficulty  in  saying,  that,  in  all  my  inter- 
course with  him,  I  have  never  found  a  man  less  quarrelsome 
or  less  vindictive  than  Mr  Stuart,  or  more  generally  respected. 

Q.  He  was  much  occupied  in  improvements?* 

A.  Very  much  in  general  business,  and  in  improving  his 
estate. 

Q.  Have  you  occasion  to  know  he  was  not  given  to  field 
sports,  which  require  the  use  of  fire-arms? 

A.   I  never  saw  or  heard  of  him  as  so  engaged. 

John  Douglas,  Esq.  of  Lockerby,  swoin  by  Lord  Hermand. 

Examined  by  Mr  M'Neill. — Were  you  acquainted  with 
the  late  Sir  Alexander  Boswell? 

A.  Yes. 

Q.  Do  you  recollect,  in  March  last,  of  attending  him  to 
a  meeting  with  Lord  Rosslyn  ? 

A.  Yes,  I  do. 

Q.  Tell  us  what  passed,  in  the  order  of  time.  Do  you 
remember  on  what  particular  day  it  was? 

A.  It  was  on  the  25th  March.  VV^hen  I  went  into  the 
room  where  Lord   Rosslyn  was,  he  held  in  his  hand  some 

*   See  Appendix,  Nos.  I,  2,  S,  and  4. 
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papers.  Lord  Rosslyn  then  mentioned  that  he  had  called 
this  meeting  on  a  particular  business :  That  a  friend  of  his 
had  got  or  seen  the  originals  of  the  papers, — of  which  he 
held  copies  in  his  hand,  which  contained  obnoxious  language 
on  his  friend's  character.  He  mentioned  his  name — Mr 
James  Stuart.  One  of  the  papers,  in  particular,  was  a  Song. 
These  papers  were  unsigned ;  but,  amongst  the  documents, 
they  had  also  found  a  signed  letter  of  Sir  Alexander  Bos- 
well's;  and,  on  making  a  comparison  between  the  signed 
letter,  and  the  unsigned  documents,  they  had  no  doubt  they 
were  of  the  same  hand-writing.  They  had  also  the  Mauch- 
line  post-mark  on  the  signed,  as  well  as  on  the  unsigned  do- 
cuments, and  the  presumption  was  so  strong  that  they  were 
Sir  Alexander's  hand-writing,  that  this  meeting  had  been 
called,  to  get  him  to  confess  or  deny  if  they  were  his  hand- 
writing :  That  if,  upon  his  honour,  he  would  say  that  they 
were  not  his,  no  further  question  would  be  asked, — or  if  he 
confessed  that  they  were  his,  and  would  say  he  was  sorry 
for  it,  and  that  he  had  meant  nothing  serious  against  Mr 
Stuart's  character  and  honour,  and  made  a  proper  apology, 
he  would  require  nothing  more.  Sir  Alexander  then  an- 
swered, that  any  document  signed  by  his  name  he  admitted 
to  be  his,  but  he  would  say  nothing  as  to  any  other.  His 
signature  hewould  not  deny, — any  thing  unsigned,  he  begged 
not  to  be  asked  any  questions  about.  I  think  that  was  all 
that  passed  at  this  meeting. 

Q.  Did  all  this  pass  continuously? 

A.  Yes. 

Q.  Did  not  Lord  Rosslyn  retire  for  some  time  ? 

A.  Yes;  he  went  into  another  room,  and  it  was  after  he 
returned  that  Sir  Alexander  made  that  answer. 

Q.  Was  that  answer  the  result  of  your  deliberation  and 
advice  ? 

A.   It  was. 

Q.  Then  that  interview  was  at  an  end  ? 

A.  That  interview  was  then  at  an  end.  Lord  Rosslyn 
then  said  he  would  see  me  where  I  might  appoint.  I  fixed 
upon  my  own  house. 

Q.  Did  Lord  Rosslyn  come  to  your  house  ? 

A.  He  came  to  my  house  in  about  twenty  minutes  or 
half  an  hour  thereafter. 

Q.  What  passed  between  you  and  Lord  Rosslyn  ? 

A.  His  Lordship  said,  that  he  had  seen  Mr  Stuart,  and 
had  stated  to  him  what  had  passed ;  and  as  they  were  still 
both  of  opinion,  that  these  documents  were  in  Sir  Alexander's 
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band-writing,  a  challenge  was  inevitable ;  that  he  had  re- 
ceived a  message  from  Mr  Stuart  to  Sir  Alexander ;  that  a 
meeting  must  take  place ;  and  this  message  I  was  to  deliver 
to  Sir  Alexander. 

Q.  Did  you  communicate  that  message  to  Sir  Alexander, 
and  what  was  the  time  fixed  for  the  meeting  ? 

A.  I  did.  Sir  Alexander  requested  that  it  might  not  be 
sooner  than  a  fortnight,  as  he  had  settlements  to  make  which 
would  take  some  time  to  prepare,  and  would  require  his 
going  to  kirk  and  market. 

Q.  Did  Lord  Rosslyn  assent  to  this  ? 

A.  He  did.  He  said,  he  thought  it  was  a  very  proper 
thing,  under  such  circumstances,  to  ask  a  fortnight. 

Q.  Did  any  thing  else  take  place  ? 

A.  Yes.  Sir  Alexander  mentioned  that  he  wished  the 
meeting  to  be  on  the  continent ;  and  to  that  Lord  Rosslyn 
also  assented. 

Q.  Were  any  farther  arrangements  made  between  you 
and  Lord  Rosslyn  at  that  time  ? 

A.  Nothing  farther.    We  had  had  communication  before. 

The  Lord  Justice-Clerk. — Was  any  thing  said  about 
going  to  London  ? 

A.  Lord  Rosslyn  might  have  said  that  he  was  going  to 
London,  or  something  of  that  kind ;  and  that  the  parties 
might  go  there,  and  proceed  from  thence  to  the  continent. 
I  do  not  recollect.  It  did  not  make  any  impression  on  my 
mind. 

Q.  Lord  Rosslyn  then  went  away  with  the  intention  of 
going  home  ? 

A.  I  understood  so. 

Mr  M'Neill. — Immediately,  or  shortly  after  Lord  Ross- 
lyn went  away,  did  you  see  Sir  Alexander  Boswell  ? 

A.  Yes.  Within  five  minutes  Sir  Alexander  came  into 
my  house. 

Q.  Did  you  then  communicate  to  him  what  had  passed 
betwixt  you  and  Lord  Rosslyn  ? 

A.  I  did.  Sir  Alexander  said  he  was  anxious  to  have 
seen  me  before  I  had  seen  Lord  Rosslyn. 

Q.  Did  he  state  the  cause  of  that  anxiety  ? 

A.  He  did.  He  stated,  that  since  we  parted  he  had  seen 
a  legal  friend,  who  had  made  him  alter  his  opinion  as  to  the 
duel  taking  place  on  the  continent;  and  that  he  now  wished 
it  might  take  place  in  Scotland.  I  told  him  this  was  very 
unlucky,  as  we  had  settled  it,  and  Lord  Rosslyn  had  left 
Edinburgh  ;  but  that  1  would  try  to  lay  hold  of  Lord  Ross- 


60 

lyn.  I  called  on  his  Lordship  immediately,  but  found  he  wa« 
gone.  I  immediately  went  after  him  to  Newhaven,  and  there 
overtook  him.  I  then  communicated  to  Lord  Rosslyn  Sir 
Alexander's  wishes  as  to  the  duel  taking  place  in  Scotland. 
Lord  Rosslyn  said  he  had  seen  his  friend  Mr  Stuart,  and 
had  communicated  to  him  that  the  meeting  was  fixed  to  take 
place  on  the  continent,  and  he  objected  to  any  change  in 
that  arrangement;  and  he  declined  returning  with  me  to 
Edinburgh,  as  it  might  excite  suspicion.  However,  1  stated, 
that  if  he  allowed  me  I  would  call  upon  Mr  Stuart,  and  I 
■would  let  him  know  if  a  change  could  take  place.  Lord 
Rosslyn  said  I  might  call  on  Mr  Stuart. 

Q.  Did  you  call  upon  him  ? 

A.  I  did,  and  mentioned  the  change  that  had  taken  place 
in  Sir  Alexander's  wishes,  and  likewise  what  Lord  Rosslyn 
had  said. 

Q.    What  answer  did  Mr  Stuart  make  ? 

A.  Mr  Stuart  said  he  had  no  objections  to  the  meeting 
taking  place  in  Scotland  ;  but  he  rather  wished  that  this 
might  be  arranged  with  Lord  Rosslyn  than  do  it  himself. 

Q-  Did  any  thing  farther  pass  between  you  ? 

A.  Nothing  at  that  time. 

Q.  What  was  the  next  step  you  took  in  the  matter  ? 

A.  I  communicated  what  had  passed  to  Sir  Alexander, 
about  7  or  8  o'clock  in  the  evening.  He  then  said  he  had 
seen  his  man  of  business  since  the  morning,  and  had  altered 
his  mind  in  regard  to  the  time  of  the  meeting,  as  any  settle- 
ments he  had  to  make  might  be  done  in  two  days  instead  of 
a  fortnight. 

Q.  Did  he  propose  any  farther  change  in  consequence  ? 

A.  He  said  he  thought  it  was  his  duty  to  give  every  faci- 
lity to  the  other  party  ;  and  as  the  business  he  had  to  do 
might  be  done  in  two  days,  he  authorized  me  to  wait  on  Mr 
Stuart.  I  went  to  Mr  Stuart's  house  again  betwixt  nine 
and  ten  in  the  evening,  and  found  him  at  home.  I  told  him 
I  had  come  to  mention  this  other  chanoe  in  Sir  Alexander's 
wishes.  Mr  Stuart  said,  he  thought  it  not  right  that  he 
should  have  any  communication  with  me  on  matters  of  that 
kind  :  That  he  had  a  friend  in  the  house  I  might  communi- 
cate with,  and  who  would  write  to  Lord  Rosslyn,  who  was 
then  on  the  other  side  of  the  water.  Mr  Stuart  then  intro- 
duced Mr  James  Brougham.  1  stated  to  Mr  Brougham, 
that  Sir  Alexander  wished  the  meeting  to  take  place  in  two 
or  three  days, — say  Thursday,  when  every  thing  would  be 
ready  for  starting  to  some  convenient  place, — 1  mention- 
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ed  Berwick-upon-Tweed,  where  they  might  choose  either  the 
English  or  Scots  side  of  the  border.  I  hoped  he  would  write 
to  Lord  Rosslyn,  and  arrange  accordingly,  if  Lord  Rosslyn 
had  no  objections.  Mr  Brougham  agreed  to  communicate 
with  Lord  Rosslyn,  and  let  me  know  when  he  heard  from 
him. 

Q.  What  was  the  next  step  you  took  ? 
A.  I  had  gone  to  a  party  at  the  Royal  Hotel ;  about  two 
o'clock  in  the  morning  the  waiter  came,  and  told  me  a  per- 
son wanted  to  speak  with   me.     1   found   Mr    Brougham 
waiting  down  stairs. 

Q.  What  communication  did  he  make  to  you? 
A.  He  told  me  he  had  been  anxious  to  see  me:  that 
about  12  o'clock  the  parties  had  been  bound  over  to  keep 
the  peace  by  the  civil  power ;  and  he  was  of  opinion  that 
Mr  Stuart  and  Sir  Alexander  Boswell,  if  he  and  1  had  no 
objections,  should  meet  the  follov/ing  morning. 
Q.  What  answer  did  you  make  ? 

A.  I  answered  generally,  that,  under  all  the  circumstances 
of  the  case,  I  thought  so  too,  if  Sir  Alexander  had  no  par- 
ticular objections. 

Q.  Did  you  then  go  to  Sir  Alexander? 
A.  I  then  went  to  Sir  Alexander's  house;  he  had  gone 
to  bed.  Under  the  circumstances  1  raised  the  family,  and 
got  Sir  Alexander  up.  He  stated  he  was  also  anxious  to 
see  me,  and  supposed  I  had  come  upon  hearing  that  they 
had  been  bound  over  to  keep  the  peace  by  the  civil  powers. 
I  stated  what  had  passed  with  Mr  Brougham.  He  at  once 
agreed  with  me  in  opinion,  that  he  ought  to  meet  the  other 
party  the  following  morning. 

Q.  Did  you  mention  any  particular  place? 
A.  1  went  to  Mr  Brougham  after  that,  and  I  told  Mr 
Brougham,  that  Lord  Rosslyn  having  been  acting  as  Mr 
Stuart's  friend,  he  should  be  present,  and  that,  as  we  must 
leave  the  county,  the  best  way  would  be  to  go  to  Fife,  and 
that  would  be  the  easiest  way  to  get  at  Lord  Rosslyn, — and 
that  it  might  be  over  as  soon  as  possible.  Mr  Brougham 
agreed  to  send  an  express  to  Lord  Rosslyn,  telling  him  the 
change  that  had  taken  place ;  and  Auchtertool  was  fixed 
upon  as  the  nearest  place  where  the  parties  should  assemble. 
Q.  Were  any  farther  arrangements  made  with  Mr 
Brougham  ? 

A.  Nothing  with  regard  to  this, — none,  except  as  to  the 
pistols.  I  told  Mr  Brougham  Sir  Alexander  intended  to 
have  sent  to  the  country  for  his  own  next  day,  and  that,  as 
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we  wonld  be  oflF  before  the  shops  were  open,  he  would  be 
unprovided.  Mr  Brougham  said  there  was  a  pair  belong- 
ing to  Lord  Rosslyn,  to  one  of  which  Sir  Alexander  would 
be  welcome  if  he  wished. 

Q.  What  time  did  you  and  Sir  Alexander  leave  Edin- 
burgh ?     Did  you  set  out  together  ? 

A.  After  Sir  Alexander  made  arrangements  at  home,  we 
o-ot  a  chaise ;  he  sent  for  a  medical  man,  and  we  set  off  a 
little  before  five. 

Q.  Was  any  medical  person  in  the  carriage  with  you  and 
Sir  Alexander  ? 

A.  Dr  George  Wood. 

Q.  You  crossed  the  water  ? 

A.  We  crossed  at  the  Queensferry — breakfasted  at  North 
Queensferry — then  went  to  Auchtertool.  We  were  to  be 
there  at  ten,  and  were  there  about  ten  minutes  before  ten. 

Q.  Did  you  see  any  other  carriage  arrive  at  Auchtertool  ? 

A.  We  saw  a  carriage  arrive  about  ten  minutes  after  ten 
o'clock — Mr  Stuart  was  in  it. 

Q.  Did  you  find  Lord  Rosslyn  at  the  village? 

A.  Not  at  the  village.  I  went  toward  the  road  at  the  east 
end  of  the  village,  as  I  supposed  Lord  Rosslyn  would  come 
that  way,  and  1  met  him  al30ut  a  quarter  of  a  mile  from  the 
village. 

Q.  Did  you  then  return  ? 

A.  1  then  told  Lord  Rosslyn  we  were  ready  at  the  village, 
that  Sir  Alexander  was  thei'e,  and  that  Mr  Stuart  had 
arrived — and  that  Lord  Rosslyn  had  better  not  come  into 
the  village,  as  he  might  be  known. 

Q.  Had  you  any  conversation  at  that  time  with  Lord 
Rosslyn  ? 

A.  I  agreed  to  go  back  to  inform  Mr  Stuart  that  Lord 
Rosslyn  was  there.  Lord  Rosslyn  was  to  wait  beyond  the 
toll-bar,  till  the  parties  came  up. 

Q.  You  went  back  ? 

A.  Yes,  and  then  I  returned  with  my  party;  we  all  came 
up  to  the  spot  where  Lord  Rosslyn  was  waiting — the  other 
party  then  came  up. 

Q.  They  then  got  out  of  the  carriages  ? 

A.  Our  carriage  was  first — and  they  drove  on  a  little  far- 
ther.— I  wished  to  speak  to  Lord  Rosslyn,  and  went  up  to 
him.  He  pointed  out  a  spot  as  convenient  for  the  meeting, 
and  begged  me  to  go  to  the  top  of  the  hill  to  look  at  it.  I 
did  so,"and  I  agreed  it  was  a  very  convenient  place,  very  re- 
tiied.     After  examining  the  ground  and  approving  of  it,  I 
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waved  my  hand,  and  Sir  Alexander  came  out  of  tlie  carriage, 
and  came  toward  the  place  where  we  were.  I  then  went  up 
to  Sir  Alexander,  and  told  him  this  was  the  place  we  had 
fixed  upon. 

Q.  Did  any  thing  pass  between  you  and  Lord  Rosslyn 
as  to  the  possibility  of  accommodating  matters? 

A.  I  expressed  my  wish  merely  to  Lord  Rosslyn  that  the 
matter  could  be  accommodated.  He  said  he  was  afraid  it 
could  not.     Nothing  more  passed. 

Q.  What  was  the  next  thing  done? 

A.  Lord  Rosslyn  and  1  proceeded  to  examine  the  most 
convenient  place  in  this  dell — a  sort  of  hollow  dell — we  fix- 
ed upon  a  spot,  where  the  distance  was  measured  off. 

Q.  What  became  of  the  surgeons, — did  they  remain  in 
sight? 

A.  Just  at  the  entry  to  this  place.  I  begged  Dr  Wood 
not  to  come  forward.  He  requested  to  be  present,  and  de- 
clined staying  behind,  saying,  that  he  would  wish  to  be  near 
at  hand.  He  came  upon  the  ground,  and  I  believe  the  other 
surgeon  also  came.  After  the  ground  was  measured,  twelve 
paces,  the  pistols  were  loaded  with  ball. 

Q.  W^hat  did  the  parties  then  do  ? 

A.  They  took  their  positions. 

Q.  Lord  Rosslyn  and  you  retired  ? 

A.  On  one  side.  We  had  arranged  the  signal.  Lord 
Rosslyn  gave  the  word  of  command.  He  wished  me  to  do 
it,  and  I  said  he  had  better  do  it. 

Q.  Did  Sir  Alexander,  before  coming  to  the  ground,  state 
any  thing  to  you,  as  to  how  he  was  to  act? 

A.  Yes,  he  did. 

Q.  Where  was  that? 

A.  In  the  carriage,  on  the  way  from  the  North  Ferry  to 
the  ground.  He  asked  me,  as  a  friend,  what  advice  I  would 
give  him  as  to  firing.  I  answered,  he  was  the  best  judge  of 
that,  and  that  he  should  consult  his  own  feelings.  He  said 
he  had  no  ill-will  at  Mr  Stuart, — he  had  no  wish  to  put  his 
life  in  jeopardy,  though  in  an  unhappy  moment  he  had  in- 
jured him, — he  bore  him  no  ill-will ;  and,  therefore,  it  was 
his  determination  to  fire  in  the  air.  I  expressed  my  appro- 
bation of  his  resolution  to  do  so. 

Q.  Having  had  this  conversation  with  Sir  Alexander,  and 
seeing  the  parties  ready,  how  did  you  direct  your  attention  ? 

A.  My  eye  was  more  upon  Mr  Stuart  than  upon  Sir 
Alexander  Boswell.  I  felt  satisfied  there  was  no  great  chance 
of  Mr  Stuart  falling,  Sir  Alexander's  determination  having; 
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been  not  to  fire  at  Mr  Stuart ;  therefore  I  kept  my  eye  upon 

him. 

Q.  Did  you  observe  Mr  Stuart  raise  his  pistol  ? 

A.  Yes,  I  did. 

Q.  Did  he  raise  it  steadily  and  deliberately? 

A.   He  did  it  very  steadily. 

Q.  Seeing  the  direction  of  the  pistol,  did  you  form  any 
opinion  as  to  his  taking  an  aim  ? 

A.  I  did  not  see  tlie  direction  of  the  pistol.  I  saw  it 
brought  firmly  up,  and,  of  course,  I  then  felt  a  little  ner- 
vous. 

Q.  State  what  you  observed  ? 

A.  They  fired,  and  I  then  saw  Sir  Alexander  fall. 

Q.  Did  you  hear  his  pistol  go  off? 

A.  Yes ;  I  am  pretty  certain  1  did.  They  both  went  off, 
I  heard  the  noise  of  two  distinct  shots. 

Lord  Justice-Clerk. —  Were  they  distinct  from  each 
other  ? 

A.  They  were  distinct  from  each  other. 

Mr  M'Neill. — Did  you  then  go  up  to  Sir  Alexander? 

A.  I  immediately  ran  up  to  Sir  Alexander,  and  inquired 
if  he  was  wounded. 

Q.  Did  the  surgeons  come  up  ? 

A.  They  were  quite  at  hand,  and  instantly  with  him. 

Q.  Did  you  observe  Mr  Stuart  standing  ? 

A.  I  do  not  think  Mr  Stuart  left  his  place,  at  least  not 
much  from  where  he  stood.  I  did  not  observe  him  much. 
I  did  not  look  much  at  him. 

Q.  Did  you  make  any  intimation  to  him  ? 

A.  After  the  medical  persons  had  examined  the  wound, 
Dr  Wood  told  me  he  was  afraid  it  was  mortal.  I  went 
towards  Mr  Stuart,  and  told  him  he  had  better  go  off 
directly. 

Q.  You  have  not  mentioned  the  name  of  the  medical 
gentleman  who  attended  Mr  Stuart  ? 

A.  I  did  not  know  it  at  the  time,  but  afterwards. 

Q.  Did  any  person  appear  on  the  ground  but  the  parties 
and  seconds  ? 

A.  Yes ;  another  person,  whom  I  afterwards  understood 
to  be  a  medical  person,  Dr  Johnstone,  and  Mr  James 
Brougham. 

Q.  When  Sir  Alexander's  wound  was  probed  and  exa- 
mined, did  he  make  any  remark  to  you  ? 

A.  He  turned  round  to  me,  and  said  he  was  very  much 
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afraid  he  had  not  made  his  fire  in  the  air  appear  so  decid« 
ed,  as  he  could  have  wished. 

Q.  Was  that  the  only  observation  of  moment  which  he 
made  ? 

A.  That  was  the  only  observation. 

Q.  Was  his  wound  dressed  on  the  ground  ? 

A.  There  was  no  dressing.  He  was  then  moved  to  Lord 
Balmuto's  house.  I  borrowed  Lord  Rosslyn's  horse  to  in- 
form the  family  at  Balmuto,  to  prepare  for  Sir  Alexander's 
being  brought. 

Q.  You  assisted  in  carrying  him  ? 

A.  On  returning  from  Lord  Balmuto's,  I  met  them  com- 
ing carrying  him  on  a  door.  They  had  collected  some  people 
together,  who  assisted  in  carrying  him  there. 

Q.  You  returned  along  with  them  ? 

A.  Yes ;  along  with  Sir  Alexander. 

Q.  Did  you  remain  with  him  ? 

A.  Yes ;  till  the  afternoon. 

Q.  Was  the  song  that  was  talked  of,  the  obnoxious  article 
chiefly  insisted  on  by  Lord  Rosslyn  in  the  conferences  with  his 
Lordship  ? 

A.  Lord  Rosslyn,  holding  the  papers  in  his  hands,  said  they 
were  obnoxious,  but  the  song  in  particular. 

Q.  Was  the  identity,  or  similarity  of  the  handwriting, 
and  of  the  post-marks,  stated  as  the  grounds  of  title  for  put- 
ting the  question  ? 

A.  Certainly. 

Q.  Was  the  similarity  of  the  handwriting  chiefly  insisted 
on.* 

A.  He  stated  it,  and  also  the  post-mark. 

Lord  Advocate. — Q.  Was  any  thing  stated  at  that  time 
from  which  you  inferred  that  the  different  papers  were  not  of 
the  same  handwriting  } 

A.  Nothing. 

Q.  Did  you  see  the  originals  at  any  time  ? 

A.  Never. 

Q.  If  you  had  understood  or  supposed  there  was  any  dif- 
ference in  the  handwriting,  would  you  have  thought  it  your 
duty  to  have  acted  differently  ? 

(Mr  Jeffrey  objected  to  the  question.) 

Q.  If  any  thing  had  been  stated  that  led  you  to  suppose 
there  was  a  difference  in  the  handwriting,  would  you  have 
thought  it  your  duty,  to  demand  a  sight  of  the  originals.'* 

A.  Certainly. 

Q.  If  you  had  seen  those  originals,  and  it  appeared  to  you 
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that  that  song  was  not  in  the  handwriting  of  Sir  Alexander, 
would  you  have  thought  it  justifiable  to  have  allowed  any 
questions  with  regard  to  that  song  to  be  put  to  Sir  Alexander  ? 
(Mr  Jeffrey  having  risen  to  state  objections  to  the  ques- 
tion,   and  the  Court  havuig  in  consequence  intimated 
that  the  witness  should  retire,  BIr  Stuart  rose.) 
Mr  Stuart. — My  Lord,  the  more  complete   this  investi- 
gation is,  the  more  agreeable  it  will  be  to  me ;  and  I  have 
to  request  of  my  counsel  not  to  object  to  any  questions  put 
by  the  Counsel  of  the  Crown. 

Mr  Jeffrey. — It  is  not  in  every  case  I  would  be  disposed 
to  yield  to  any  such  request  on  the  part  of  a  client,  but  here 
I  am  disposed  to  allow  the  fullest  possible  investigation. 

(The   witness   returned,   and   the   question   which   had 
been  objected  to  having  been  put,) 
A.  No,  I  do  not  think  I  would,  if  it  was  not  of  his  hand- 
writing.    I  think  I  would  not  have  allowed  him  to  answer 
the  question. 

Cross-examined  by  ]\Ir  Cuninghame. — I  tliink  you  men- 
tioned, that,  in  the  carriage  from  the  North  Queensferry  to 
Auchtertool,  Sir  Alexander  Boswell  said  that  he  had  injured 
Mr  Stuart,  and,  on  that  account,  that  he  would  not  fire  at 
him — Do  you  know  what  he  alluded  to,  in  saying  he  had 
injured  Mr  Stuait } 

A.  He  had  written  squibs  against  him. 

Q.  Did  you  understand  one  of  those  squibs  to  be  the 
Whig  Song  on  which  Lord  Rosslyn  founded  } 

A.  Perhaps  it  will  be  necessary  for  me  to  give  a  longer 
statement.  When  Sir  Alexander  first  called  upon  me,  it 
was  on  Sunday  the  24th  of  JMarch.  He  stated  to  me,  he 
had  arrived  from  London  the  night  before  about  ten  o'clock  : 
That,  upon  his  arrival,  he  had  found  a  card  from  Lord 
Rosslyn.  This  card  stated,  that  Lord  Rosslyn  had  come  to 
town  very  anxious  to  see  him,  and  begged  he  wovild  let  him 
know  when  he  arrived  from  London,  as  he  had  business  of 
great  consequence  to  mention  to  him.  Sir  Alexander  then 
stated,  that  he  anticipated  from  this,  that  he  was  going  to 
receive  a  challenge,  and  he  had  no  doubt  it  would  be  from 
IMr  Stuart  of  Dunearn.  He  then  mentioned,  that  he  had, 
either  since  he  came  to  Edinburgh,  or  before  he  came,  learn- 
ed there  had  been  papers  seized  connected  with  the  Glasgow 
Sentinel  at  Glasgow,  and  that  he  was  afraid  they  might  have 
got  hold  of  some  papers  of  his.  And  he  then  mentioned, 
that  there  was  a  song  which  he  was  afraid  they  might  have 
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got  hold  of,  and  upon  which  he  was  also  afraid  a  challenge 
might  be  founded.  Sir  Alexander  repeated  the  song  to  me> 
and  I  recollect  the  part  upon  which  he  laid  stress. 

(A  paper  was  handed  to  the  witness,  and  he  was  asked 
whether  that  was  the  song  ?) 

A.  Yes ;  and  his  object  in  coming  to  me  was,  to  solicit  me 
to  act  as  his  friend  upon  the  occasion. 

Q.  You  mentioned,  that,  at  a  certain  period  of  the  confer- 
ence with  Lord  Rosslyn  in  the  Waterloo  Tavern,  one  of  the 
conditions  made  by  Sir  Alexander  as  to  the  meeting  with  Mr 
Stuart  was,  that  it  should  be  on  the  Continent.  Did  he 
assign  any  reasons  for  having  it  on  the  Continent  ? 

A.  Yes.  He  considered,  if  any  thing  should  happen — if 
they  should  meet,  and  if  he  should  hit  Mr  Stuart,  he  should 
suffer  much  inconvenience  from  the  law  of  this  country. 

Q.  You  mentioned,  that,  after  Lord  Rosslyn  went  to  New- 
haven,  you  overtook  him,  and  proposed  a  change  of  place,  to 
which  his  Lordship  objected  ;  at  the  same  time,  authorizing 
you,  at  your  desire,  to  speak  on  the  subject  to  Mr  Stuart. 
Where  cUd  you  then  find  Mr  Stuart  ? 

A.  I  called  at  his  hovxse,  but  found  him  from  home ;  and 
as  the  servant  said  he  would  be  at  home  soon,  I  walked  about 
till  I  saw  him  in  Charlotte  Street. 

Q.  You  mentioned  Sir  Alexander  had  seen  a  legal  friend 
after  your  interview  with  Lord  Rosslyn.  Did  yovi  state  to 
Mr  Stuart  any  reason  of  Sir  Alexander's  for  wishing  to 
c3iatnge  the  place  of  meeting  from  the  Continent  to  Scot- 
land.> 

A.  Yes  ;  I  think  I  did  ; — ^that  his  legal  friend  told  him  it 
was  quite  unnecessary  to  go  to  the  Continent,  or  even  to 
England,  as  he  was  as  safe  here  as  anywhere,  and  rather 
more  so ;  that  the  Lord  Advocate  was  as  safe  as  a  Grand 
Jury  ;  and,  therefore,  his  legal  friend  had  advised  him  not  to 
go  to  the  Continent. 

Q.  He  said  he  had  got  this  information  from  his  legal 
friend  ? 

A.  My  impression  is,  that  this  was  the  reason  why  he 
changed  his  wish  as  to  the  place  of  meeting. 

Q.  That,  in  the  hands  of  a  gentleman  like  the  Lord  Ad- 
vocate, he  would  be  more  safe  than  in  the  hands  of  a  Grand 
Jury  ? 

A.  Yes,  as  safe  as  in  the  hands  of  a  Grand  Jury. 

Q.  You  mentioned  that  the  parties  were  carried  before  the 
Sheriff  late  at  night,  and  bound  over  to  keep  the  peace  with- 
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in  the  county.    Do  you  know  by  whom  that  proceeding  was 
suggested  ? 

A.  In  answering  this  question,  I  am  afraid  I  must  go  into 
some  detail  in  my  own  vindication. 

Mr  Jeffrey. — There  will  be  no  occasion  for  mentioning 
names.     We  shall  put  the  question  in  a  general  way. 

Q.  Was  the  proceeding  of  the  Sheriff  in  consequence  of 
information  given  him  by  the  friends  of  the  one  party,  or  of 
the  other  ? 

A.  By  the  friends  of  one  of  the  parties. 

Q.  Of  which  party  ? 

A.  The  friends  of  Sir  Alexander. 

Q.  And  you  know  this  fact  ? 

A.  I  have  every  reason  to  know  the  fact. 

Mr  Jeffrey. — We  do  not  want  to  follow  this  further. 
We  do  not  wish,  in  the  slightest  degree,  to  insinuate  that  the 
notice  to  the  Sheriff  proceeded  from  Su*  Alexander  himself. 
We  believe  it  was  without  his  knowledge,  and  against  his 
wiU  and  intention. 

Mr  CuNiNGHAME, — Do  you  recollect  any  thing  said  at  your 
meeting  with  Mr  Brougham,  of  the  disagreeable  natiu^e  of 
the  information  given  to  the  Sheriff  which  had  led  to  the 
parties  being  bound  over  to  keep  the  peace  ? 

A.  Yes,  I  do.  There  was  a  great  deal  of  conversation 
between  Mr  Brougham  and  myself  on  the  subject,  and  we 
were  anxious,  as  the  affair  must  go  on,  that  it  should  be  pro- 
ceeded in  without  delay.  We  agreed,  that  the  sooner  it  went 
on  the  better,  in  case  of  farther  interference.  I  stated  my- 
self, that  there  would  be  a  great  deal  of  talk  on  the  subject, 
in  society, — that  one  party  would  accuse  JMr  Stuart's  friends 
of  having  done  this,  and  another  party  would  attach  blame 
to  the  friends  of  Sir  Alexander  Boswell. 

Q.  In  the  journey  from  Edinburgh  to  Queensferry,  did 
any  thing  pass  between  Sir  Alexander  and  you  as  to  the 
meeting  being  indispensable  ? 

A.  Yes,  I  think  there  did,  in  presence  of  Dr  Wood 
and  myself.  We  three  in  the  carriage  talked  of  the  subject, 
and  as  Dr  Wood  did  not  know  the  circumstances,  there  was 
a  sort  of  explanation  given  of  them  to  him ;  and  we  all 
agreed  that,  under  all  the  circumstances  of  the  case.  Sir 
Alexander  was  in  duty  bound  to  receive  Mr  Stuart's  fire,  if 
he  came  there. 

Q.  Was  the  amount  of  the  conversation,  that  Mr  Stuart 
could  not  act  otherwise  than  he  did  ? 

A.  I  do  not  know.  We  rather  talked  of  what  Sir  Alex- 
ander was  bound  to  do,  I  think. 
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Q.  Have  you  any  reason  to  believe  whether  it  was  or  not 
Sir  Alexander's  intention  at  any  period  to  make  an  apology 
to  Mr.  Stuart? 

A.  After  being  with  Lord  Rosslyn,  I  spoke  to  Sir  Alex- 
ander on  the  ground,  and  asked  him  if  he  would  give  way  in 
any  respect,  and  he  told  me,  he  did  not  see  the  least  possi- 
bility of  it. 

Q.  Did  Sir  Alexander  explain  to  you,  what  he  meant  to  do 
after  firing  in  the  air  ?  Did  he  give  you  any  notice  of  his  far- 
ther intention  ? 

A.  No. 

Q.  Did  he  mean  to  make  any  apology  then  ? 

A.  My  opinion  given  to  him  was,  that  I  had  every  hope  the 
thing  would  stop  there,  as  that  would  be  the  best  apology  he 
could  make. 

Lord  Hermand. — Q.  Sir  Alexander  did  not  say  he  meant 
to  apologize  ? 

A.  No,  he  did  not.  I  have  no  doubt  he  had  the  same  opi- 
nion I  had. 

Mr  CuNiNGHAME. — When  it  was  arranged  between  Sir 
Alexander  and  you,  that  he  was  to  fire  in  the  air,  was  there 
any  intimation  of  this  given  to  Lord  Rosslyn  or  to  Mr  Stuart  ? 

A.  None. 

Q.  Do  you  recollect  the  conversation  between  Dr  Wood 
and  you,  near  Auchtertool,  on  that  subject  I 

A.  Yes,  I  felt  much  responsibility  in  all  the  circumstan- 
ces, and  I  asked  Dr  Wood  as  to  giving  a  hint  to  the  other 
party.  I  said  I  had  no  doubt  this  should  not  be  done,  and  he 
agreed  I  was  right.  I  also  mentioned  the  subject  to  Sir 
Alexander  himself,  and  he  told  me  decidedly,  not  to  give  any 
hint  whatever.  He  said  it  would  be  placing  the  other  par- 
ty in  an  awkward  situation, — and  we  all  three  agreed  that  no 
notice  should  be  given. 

Q.  After  Sir  Alexander  took  his  station  on  the  ground, 
did  you  give  him  any  directions  as  to  the  mode  of  firing  ? 

A.  I  went  up  to  him  to  show  him  where  he  was  to  stand; 
and  I  said,  Take  care  and  make  your  fire  in  the  air  as  distinct 
as  possible ;  I  hope  there  will  be  no  difficulty  then  in  bringing 
the  matter  to  a  conclusion,  without  any  farther  firing. 

Q.  Did  you  suggest  the  direction  in  which  he  should  fire  ? 

A.  I  said  he  should  fire  at  the  bank. 

Q.  Was  that  in  the  opposite  direction  from  Mr  Stuart  ? 

A.  Yes.     It  was  in  the  direction  where  the  seconds  stood. 

Q.  Did  you  obseve  Mr  Stuart  receive  the  pistol  from  Lord 
Rosslyn  ? 
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A.  I  gave  one  to  Lord  Rosslyn,  who,  I  suppose,  gave  it  to 
Mr  Stuart,  and  I  gave  the  other  to  Sir  Alexander. 

Q.  Did  it  strike  you,  from  Mr  Stuart's  manner,  whether  he 
had  been  accustomed  to  use  pistols  ? 

A.  I  am  not  exactly  a  judge  of  that — as  I  said  before,  he 
presented  his  pistol  steadily  and  with  firmness. 

Q.  I  beg  to  ask  you  in  general,  if  Mr  Stuart's  conduct  in 
the  field  on  this  occasion,  appeared  to  you  in  every  respect  con- 
sistent with  that  of  a  man  of  honour  and  courage  ? 

A-  Certainly. 

Q.  Have  you  any  reason  to  know,  whether  Sir  Alexander 
ever  wished  his  name  concealed  as  the  author  of  the  articles 
in  the  Sentinel  ? 

A.  He  stated  to  me,  he  did  not  wish  it  concealed. 

Q.  Did  he  add  any  thing  on  that  occasion  ? 

A.  Yes,  he  seemed  rather  to  feel  that  being  an  anonymous 
writer  was  not  quite  agreeable, — he  did  not  seem  to  feel  com- 
fortable under  it,  and  he  said  that,  when  he  wi'ote  in  the  Sen- 
tinel first,  he  sent  a  letter  to  the  Editor,  saying,  that  if  any  per- 
son came  to  ask  who  was  the  author  of  such  and  such  articles 
that  happened  to  have  been  written  by  him,  if  the  inquirer 
said  the  object  was  a  prosecution,  the  Editor  was  not  to  give 
up  his  name, — but  if  the  person  said  it  was  to  call  the  author 
to  account  for  it,  the  Editor  was  then  to  inform  his  inquirer 
of  Sir  Alexander's  name. 

Q.  Did  Sir  Alexander  say,  he  had  given  any  directions  about 
manuscripts  being  burned,  and  that  he  was  surprised  they  were 
preserved  ? 

A.  No ;  I  do  not  think  he  did. 

Q.  I  think  you  mentioned  that  Sir  Alexander  positively  re- 
peated two  of  the  verses  of  the  song  on  the  Sunday  morning. 
Did  he  afterwards,  on  the  Monday  after  the  interview  with 
Lord  Rosslyn,  or  at  any  time,  expressly  say  to  you  that  he  was 
the  author  of  that  song  ? 

A.  I  decidedly  understood  he  was  the  author,  from  all  of 
the  conversation  I  had  with  him. 

Lord  Justice-Clerk. — What  was  the  direct  instruction 
of  Sir  Alexander  Boswell,  communicated  to  my  Lord  Rosslyn 
as  to  those  three  writings  ? 

A.  My  impression  is,  that  I  was  authorized  to  state,  that 
any  thing  signed  by  himself  he  would  freely  acknowledge  ;  but, 
respecting  any  thing  without  his  name,  he  begged  not  to  be 
interrogated,  and  declined  answering  any  question. 

Lord  Gillies. — Q.  Was  it  with  your  advice  or  approba- 
tion that  Sir  Alexander  adopted  this  resolution  : 
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A.  It  was  almost  solely  by  my  advice.  He  himself  was 
rather  inclined  to  acknowledge  the  authorship. 

(In  answer  to  a  question  fromLord  Hermand^  witness  added,) 
And  I  thought  it  was  the  most  prudent  advice  which  I  could 
give  him,  as  he  had  made  up  his  mind  to  make  no  apology. 

Dr  George  Wood  sxooi-n. 

Examined  by  Mr  Soucitor-General. — You  are  a  sur- 
geon in  Edinburgh .'' 

A.  I  am. 

Q.  Were  you  called  on,  on  the  morning  of  26th  March, 
by  Sh-  Alexander  Boswell .'' 

A.  I  was. 

Q.  What  did  Sir  Alexander  say  to  you  ? 

A.  That  he  was  obliged  to  go  out  on  an  affair  of  honour. 

Q.  Did  he  request  your  professional  attendance  on  that 
occasion  ? 

A.  Yes. 

Q.  Did  you  accompany  him  accordingly  } 

A.  He  left  my  house,  and  returned  in  a  short  time,  ac- 
companied with  Mr  Douglas  in  the  same  carriage. 

Q.  Whither  did  you.  Sir  Alexander,  and  Mr  Douglas, 
proceed  ? 

A.  We  proceeded  to  the  Queensferry. 

Q.  And  crossed  it  } 

A.  And  crossed  it. 

Q.  And  then  went  where  ? 

A.  To  Auchtertool,  as  I  luiderstand. 

Q.  Whom  did  you  meet  there  ? 

A.  No  person  whatever. 

Q.  Did  you  proceed  to  any  distance  from  the  village  ? 

A.  About  thi'ee  quarters  of  a  mile,  after  }*emaining  some 
time  in  the  village  ? 

Q.  And  then  whom  did  you  meet  ? 

A.  We  passed  one  carriage  on  the  road.  It  was  before 
ours,  and  we  passed  it.     I  did  not  see  who  was  in  it. 

Q.  On  the  ground  whom  did  you  meet  .'' 

A.  Lord  Rosslyn  and  Mr  Stuart,  The  carriage  we  were 
in  stopped.  Mr  Douglas  got  out  ;  and  then  Sir  Alexander 
Boswell  and  I  went  on  some  hundred  paces  farther,  and 
stopped  at  a  gate.  Sir  Alexander  and  I  got  out.  By  this 
time  Mr  Douglas  and  Lord  Rosslyn  were  a  great  way  off 
down  in  a  hollow,  where  I  saw  them.  TJiey  seemed  look- 
ing for  a  place  for  some  particular  purpose. 

Q.  Did  you  see  Sir  Alexander  Boswell  and  Mr  Stuart  on 
that  place  ? 
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A.  I  thmk  not. 

Q.  Did  you  see  them  afterwards  on  the  ground  ? 

A.  Yes,  on  the  ground  certainly. 

Q.  Then  what  did  you  do,  when  you  saw  them  on  the 
ground  ? 

A.  Lord  Rosslyn  addressed  me,  and  said  I  had  better 
remain  where  I  was.  I  beckoned  to  Mr  Liston  to  come  to 
me,  and  Lord  Rosslyn  said  I  had  better  not  go  nearer. 
I  said  I  was  at  too  great  a  distance,  and  would  much  rather 
go  nearer  the  scene. 

Q.  And  you  accordingly  did  so  ? 

A.  His  Lordship  said  I  should  do  in  that  as  I  thought 
proper,  and  accordingly  I  did  so. 

Q.  Were  you  in  such  a  situation  as  to  see  the  parties  ? 

A.  Certainly. 

Q.  Did  you  see  them  accordingly  ? 

A.  I  did. 

Q.  Did  you  see  or  hear  the  discharge  of  pistols  ? 

A.  I  did. 

Q.  Were  you  called  up  to  the  ground  immediately  ? 

A.  I  stated  to  Mr  Liston,  upon  reaching  the  ground,  that 
we  ought  to  turn  our  backs  and  not  see  the  firing ;  but  that 
instantly  on  the  shots  taking  place  we  should  get  up  as  fast 
as  possible.  On  turning  round  after  hearing  the  firing,  I 
saw  Sir  Alexander  Boswell  on  the  ground.  We  went  up 
instantly,  and  found  him  wounded. 

Q.  Did  you  hear  one  or  two  shots  ? 

A.  Two  shots,  very  close  one  on  another. 

Q.  You  immediately  ran  up  .'' 

A.  We  immediately  ran  up,  and  found  that  the  ball  had 
entered  about  the  middle  of  the  right  clavicle,  which  it  had 
severely  fractured. 

Q.  State  what  occurred.^ 

A.  Two  pieces  of  bone  were  extracted  on  the  spot;  the 
first  by  myself,  and  the  second  by  Mr  Liston.  Each  of  us 
endeavoured  to  lay  hold  of  and  extract  other  pieces  of  bone, 
but  we  found  it  impossible  to  do  so.  We  then  proceeded  to 
examine  the  wound,  for  the  purpose  of  discovering  if  the 
ball  could  be  extracted,  or  where  it  was  lodged.  But  we  did 
not  find  it. 

Q.  Was  it  your  opinion  that  it  was  a  mortal  wound  ? 

A.  At  once,  I  was  perfectly  decided. 

Q.  Was  Sir  Alexander  carried  afterwards  to  Balmuto  ? 

A    He  was  carried  afterwards  to  Balmuto. 

Q.  And  did  you  attend  him  to  Balmuto  } 
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A.  I  did. 

Q.  And  afterwards  ? 

A.  Yes. 

Q.  And  till  he  died  ? 

A.  Till  he  died. 

Q.  When  did  he  die  ? 

A.  At  half  past  three  o'clock  next  day. 

Q.  And  of  that  wound  he  died  ? 

A.  Certainly.     It  was  the  cause  of  his  death. 

Q.  Did  any  conversation  occur  in  the  carriage,  in  the 
course  of  your  journey  from  Edinburgh  to  Auchtertool,  or 
from  Auchtertool  to  the  ground,  relating  to  the  subject  of  the 
meeting,  and  what  was  it ,'' 

A.  Betwixt  Edinburgh  and  Queensferry,  to  the  best  of 
my  recollection,  Sir  Alexander,  in  the  course  of  conversation, 
I  think,  mentioned,  that,  in  all  the  circumstances  of  the  case, 
Mr  Stuart  could  do  no  less  than  call  him  out.  I  am  satisfied 
that  either  he  or  Mr  Douglas  said  so  ;  but  I  think  it  was  Sir 
Alexander,  and  the  other,  whoever  it  was,  coincided  in  the 
opinion. 

Q.  Goon, 

A.  1  have  no  recollection  of  any  thing  farther  on  that  sub- 
ject. But,  I  think.  Sir  Alexander  expressed,  in  the  course 
of  the  journey,  that  he  was  determined  to  fire  in  the  air. 
And,  certainly,  after  leaving  Auchtertool,  and  before  arriving 
at  the  ground,  and  when  Mr  Douglas  was  getting  out  of  the 
carriage,  Sir  Alexander  said,  Now,  gentlemen,  I  beg  you  to  re. 
mark,  that  it  is  my  final  determination  to  fire  in  the  air. 

Q.  Is  that  all  the  observation  Sir  Alexander  made  on  the 
subject  ? 

A.  He  made  none  farther  that  I  remember. 

Loud  Hermand. — Was  there  any  other  person  present 
after  the  wound  was  received  ? 

A.  Dr  Johnstone — I  forget  to  mention  him. 

Lord  Justice-Clerk. — Was  there  nobody  but  you  and 
Mr  Douglas  present  at  the  conversation  you  have  just  men- 
tioned ? 

A.  Nobody  else. 

Cross-examined  bi/ Mr  MoJiCB.KiFF.'^You  mentioned  you 
turned  your  back. — Was  it  before  the  pistols  were  present- 
ed .? 

A.  Yes;  certainly. 
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Alexander  Boswell,  Esq.  W.  S.  sworn. 

Examined  by  Mr  M'Neill. — You  were  acquainted  with' 
the  late  Sir  Alexander  Boswell  ? 

A.   Yes. 

Q.  For  several  years  ? 

A.  Yes. 

Q.  Do  you  recollect,  about  the  month  of  March  last,  his 
desiring  some  alterations  on  his  settlements,  or  new  settle- 
ments to  be  prepared  by  you  ? 

A.  I  marked  he  did  so  on  the  25th  March. 

Q.  He  required  you  to  make  those  speedily  ? 

A.  He  expressed  a  desii-e  I  would  specify  the  shortest 
time  in  which  they  could  be  made  out. 

Q.  Do  you  know  whether  those  settlements  were  executed 
before  his  death  .'* 

A.  They  were  not  executed. 

Q*  Do  you  know  that  he  had  been  in  London  for  some 
considerable  time  before  .'' 

A.  Yes — he  had  been  about  a  month  from  Edinburgh. 

Q.  When  did  he  return  ?    What  day  ? 

A.   On  Saturday  the  23d  of  March,  late  in  the  evening. 

Q.  When  did  you  see  him  last  ? 

A.  About  12  o'clock  in  the  evening  of  Monday  the  25th 
of  March. 

Q.  You  never  saw  him  afterwards  ? 

A.  I  saw  him  afterwards.  That  was  the  last  time  I  saw 
him  in  Edinburgh. 

Q.  Where  did  you  see  him  last  ? 

A.  At  Balmutu,  on  the  Wednesday  immediately  follow- 
ing. 

Q.  He  was  then  wounded  ? 

A-  He  was. 

Q.  Were  you  there  when  he  died  ? 

A.  About  an  hour  before  he  died. 

Q.  Was  it  in  Balmuto  House  he  died  ? 

A.  Yes. 

Q.  You  are  acquainted  with  his  hand-writing  ? 

A.  I  have  seen  a  good  deal  of  his  hand-writing. 

(Here  the  signed  letter,  with  Sir  Alexander's  name, 
was  shown  to  the  witness.) 

Q.  Is  that  his  hand-writing  ? 

A.  That  is  his  hand-writing. 

Lord  Justice-Clerk. — Q.  What  is  its  date  ? 

A.  7th  February. 
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^]  r  M'Neill. — We  now  show  witness  ihe  song.     Is  that 
his  hand-writing  ? 

(It  was  handed  to  the  witness.) 
Witness. — It  is  not  his  hand-writing,  to  the  best  of  my 
judgment. 

Mr  M'Neill. — Look  at  the  address — is  this  his  hand- 
writing ? 

A.  That  appears  to  have  a  very  little  resemblance  in  the 
J^s^  but  I  do  not  think  it  is  his  hand-writing.    The  first  for- 
mation of  they 6'  resembles  his  hand-writing. 

Lord  Succoth. — Do  you  think  it  is  his  hand-writing? 
A.  I  should  think  it  is  not.     I  should  say,  it  is  not  Sir 
Alexander's  hand-writing. 

Mr  M'Neill. — You  say  you  don't  think  it  is  the  hand- 
writing of  Sir  Alexander  ;  do  you  mean  that  it  is  not  writ- 
ten by  him  at  all  ? 
A.   I  think  it  is  not. 
Q.  It  is  not  his  penmanship  ? 

A.  It  is  quite  different  from  his  usual  hand-writing.  I 
have  had  letters  written  in  all  the  different  varieties  of  hand- 
writing of  Sir  Alexander,  and  I  do  not  think  I  ever  saw  any 
that  resembles  that. 

Q.  You  mentioned  you  were  with  Sir  Alexander  at  twelve 
o'clock  on  Monday  night.     Were  you  with  him  vv^hen  he 
was  apprehended  by  the  Sheriff  officers,  and  bound  over  to 
keep  the  peace  ? 
A.  I  was. 

Q.  Did  he  say  any  thing  which  led  you  to  think  he  knew, 
or  did  not  know,  how  that  took  place  ? 

A.  He  appeared  very  angry  when  he  understood  a  She- 
riff officer  was  in  the  house.  He  was  agitated,  and  said  he 
did  not  think  any  of  the  three  acquainted  with  the  circum- 
stance would  have  used  him  so  very  ill  as  to  have  divulged  it. 
Lord  Justice-Clerk. — I  understood  Mr  Jeffrey  to  say, 
he  disclaimed  all  idea  of  insinuating  that  the  information  to 
the  public  prosecutor,  which  led  to  the  parties  being  bound 
over  to  keep  the  peace,  originated  from  Sir  Alexander  Eos- 
well. 

Mr  Jeffrey. — Most  certainly. 

Cross-examined  by  Mr  Moncreiff. — Mr  lioswcll,  look  at 
that  paper.  It  is  the  paper  signed  "  Ignotus."  And  look 
at  the  address  upon  the  other  sheet.  Are  they  Sir  Alexan- 
der's hand-writing  ? 

A.  Yes,  both  of  these  appear  to  be  Sir  Alexander's  hand- 
writing. 
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Q.  Look  at  the  address  of  the  song  and  of  "  Ignotus  j" 
compare  them  together,  and  say  if  you  think  them  different  ? 

A.  I  think  I  distinguish  that  difference  between  the  two, 
that  I  would  call  the  one  Sir  Alexander's  hand-writing,  and 
the  other  not.  The  one  is  more  upright  than  the  other,  in 
particular  «'  Sentinel  Office"  This  to  the  "Sentinel  Office, 
Glasgow,"  is  in  Sir  Alexander's  hand-writing. 

(This  shown  to  the  Jury.) 
James  Walker  sworn. 

Examined  by  Mr  M*NeiLl.— You  are  tutor  to  Sir 
James  Boswell  ? 

A.  Yes. 

Q.  You  have  been  tutor  in  the  late  Sir  Alexander's  fa- 
mily for  several  years  ? 

A.  Yes. 

Q.  Are  you  well  acquainted  with  Sir  Alexander's  hand- 
writing ? 

A.  I  have  seen  it  frequently. 

Q.  Do  you  think  that  his  ?  (Letter  signed  "  Alexander 
Boswell") 

A.  Yes,  the  letter  is  his. 

Q.  Look  at  this.     (,The  Whig  Song.) 

A.  It  is  extremely  unlike  any  of  his  hand-writing  I  ever 
saw.    I  know  his  hand-writing. 

Q.  What  is  your  opinion  ? 

A.  I  think  it  is  not  his  hand-writing. 

Q.  You  taught  some  of  the  family  to  write,  I  believe ;  h 
it  like  the  writing  of  any  of  the  family  ? 

A.  No,  it  is  not. 

Q.  Can  you  speak  to  the  address  also  .''  Is  it  the  same 
with  the  rest  ? 

A.  The  address  seems  to  be  the  same  with  the  rest. 

Lord  Justice-Clerk- — You  say  you  have  seen  Sir  Alex- 
ander's hand-writing ;  have  you  seen  him  write  ? 

A.  I  have  seen  him  at  his  writing-desk,  but  I  do  not  think 
I  have  watched  the  pen-  I  think  this  is  his  hand-writing. 
(The  paper  signed  •'  Ignotus.") 

Cross-examined  by  Mr  Murray. — Look  at  the  address 
of  that  paper.  Do  you  think  that  Sir  Alexander's  hand- 
writing ? 

A.  Not  so  like  it  as  the  body  of  the  paper. 

Q.  But  do  you  think  it  is  his  hand-writing  .'' 
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A.  It  has  a  good  deal  the  character  of  his  hand-writing. 

Q.  Look  at  that  (Whig  Song)  and  the  Address. 

(Here  there  was  a  considerable  pause,  during  which  the 
witness  continued  looking  at  the  papers.) 

Q-  Do  you  swear  that  is  not  his  handwriting  ? 

A.  They  are  very  much  alike. 

Q.  Do  you  see  any  difference  between  them  ? 

A.  The  word  "  Sentinel"  in  the  one  is  not  like  the  word 
*'  Sentinel"  in  the  other. 

Q.  But  look  at  the  whole  direction ;  and  is  there  any 
word  in  the  one  different  from  some  word  in  the  other  ? 

A.  (A  pause.)  I  do  not  observe  any  material  difference. 

Q,  Now,  Sir,  open  that  song  again,  and  look  at  it.  Will, 
you  swear  that  is  not  Sir  /\lexander's  hand -writing  .'' 

A.  I  have  sworn. 

Q,  What  difference  do  you  see  between  that  and  his  hand- 
writing in  *'  Ignotus  ?'' 

A.  The  general  character  is  unlike. 

Q.  Do  you  think  it  impossible  that  can  be  his  hand-writ- 
ing? 

A.  I  cannot  say'. 

Q.  Sir  Alexandei  wrote  a  very  good  hand  in  general, — a 
very  clear  distinct  hand  ? 

A,  A  very  distinct  hand. 

Q.  And  made  very  clear  strokes  in  general  ? 

A    Yes  ;  and  the  character  of  his  hand  was  round. 

William  Home  Lizars,  Engraver  in  Edinburgh,  Sworn. 

Examined  by  Mr  M'Neill. 

(The  letter  signed  Alexander  Boswell  and  the  Whig  Song 
were  handed  to  the  witness.) 

Q.  You  have  seen  these  before  ? 

A.  Yes. 

Q.  Do  they  appear  to  be  the  hand-writing  of  the  same 
person  ? 

A.  When  I  first  saw  them  I  thought  this  was  by  a  differ- 
ent hand  from  the  hand  which  wrote  that.  When  I  first 
saw  them  I  thought  the  song  was  a  different  person's  writ- 
ing; but,  when  I  again  saw  them,  with  other  documents,  on 
Saturday,  I  was  very  much  inclined  to  alter  the  opinion  1  had 
previously  given.  Toward  the  end  of  the  song,  on  the  third 
page,  the  similarity  of  the  hand  to  the  writing  in  the  other 
paper  is  particularly  striking.     At  the  beginning  there  ap- 
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pears  to  have  been  an  attempt  to  disguise  the  hand,  but  in  a 
great  degree  overlooked  towards  the  end.  That  struck  me 
on  Saturday.  There  are  some  particular  letters  in  which 
the  similarity  is  very  striking.  For  instance,  the  B  at  Bos- 
well,  in  the  letter,  has  a  very  strong  resemblance  to  B  at 
Bills,  on  the  second  page  of  the  song.  The  letter  S  at  Senti- 
nel, in  the  letter,  and  the  letter  ^S*  in  the  word  Sae  (so)  at  the 
beginning  of  the  third  page  of  the  song,  also  resemble  one 
another. 

Witness. — A  general  remark  I  would  make  is,  that, 
in  the  first  page  of  the  song,  all  the  long  letters  [ys  and 
g's)  are  generally  turned  up  with  a  loop.  But  this  pro- 
pensity in  the  song,  after  you  pass  the  first  page,  is  great- 
ly done  away  with,  and  many  of  these  letters  are  turn- 
ed up  differently  from  the  way  in  the  first  page  ;  or,  in 
other  words,  with  a  dash.  Now,  in  Sir  Alexander's 
ordinary  hand,  he  invariably  ends  the  words,  having  those 
long  letters,  with  a  dash  ;  and  when,  in  the  song,  he 
discovered  that  he  had  insensibly  got  into  his  usual  way  of 
virriting,  he  has  carefully  gone  over  these  dashed  letters  with 
the  pen,  and  converted  them  into  looped  letters. 

There  were  also  other  grounds  for  my  cliange  of  opinion — 
I  had  a  greater  number  of  writings,  said  to  have  been  written 
by  Sir  Alexander  Boswell,  to  compare  the  song  with  j — and,  if 
these  were  shown  me,  I  would  point  out  whole  words  in  the 
song  resembling  words  in  these  other  writings. 

Lord  Advocate. — Q.  Tell  us  where  it  was  you  saw  these 
documents,  and  made  these  comparisons  ? 

A.  It  was  in  the  Justiciary  Office,  along  with  Mr  Mac- 
bean. 

Q.  What  were  the  documents  with  which  you  made  the 
comparison  ? 

A.  There  were  the^e  I  have  just  mentioned,  a  Song,  and 
a  Letter  to  Mr  Maconochie,  subscribed  by  J.  Balfour-  In  that 
letter  there  was  the  name  Stuart,  which  bears  a  strong 
resemblance  to  the  word  Stuart  in  the  song. 

Mr  M'Neill. — Q.  And  these  were  the  only  grounds  for 
the  alteration  of  your  opinion  ? 

A.  Yes. 

Q.  On  your  first  examination  of  them,  you  were  of  a  dif- 
ferent opinion,  and  thought  the  song  in  a  different  hand- 
writing from  the  letter  signed  Alexander  Boswell .'' 

A.  Yes. 

Cross-ejcamincd  by  Mr  Moncreiff. — Q.  Did  you  see  that 
paper  signed  Ignottis  ? 

12 
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A.  Yes,  I  think  1  did. 

Q.  Look  if  you  find  the  word  "  Stuart,"  or  any  of  the 
others  there  ? 

(Here  a  conversation  took  place,  which  prevented  the  ques- 
tion being  answered.) 

Q.  Look  at  the  long  letter  of  two  sheets  ? 

(The  letter,  signed  Ignotus^  and  the  song  were  exa- 
mined by  the  witness.) 

Q.  Is  it  the  same  hand- writing  with  the  other  ? 

A.  I  certainly  think  they  are  the  very  same.  Those  two 
are  the  same  hand-writing,  as  far  as  1  can  judge.  There  is 
evidently  a  disguise  of  hand  in  the  song. 

Loud  Hekmand  — Q.  You  said  there  appeared  to  be  a 
disguise  at  the  commencement  of  the  song,  and  not  at  the 
last  part  of  it  ?     What  do  you  mean  by  disguise  ? 

A.  When  a  person  writes  in  a  disguised  hand,  and  has  to 
continue  writing  a  long  subject,  he  forgets  himself,  and 
ceases  to  disguise  his  hand,  it  is  this  absence  of  disguise 
which  enables  me  to  form  an  opinion. 

William  Spalding,  Writer,  Pitt  Street,  Edinburgh,  sworn. 

Examined  by  Mr  M*Neill. 

Q.  You  remember,  last  March,  going  with  Mr  James 
Stuart  to  Glasgow  ? 

A.  Yes. 

Q.    Who  accompanied  you  } 

A.  Mr  Stuart  and  Mr  Henderson. 

Q.  Who  is  Mr  Henderson  ? 

A.  A  writer  in  Hamilton. 

Q.  When  did  you  arrange  to  go  ? 

A.  Mr  Henderson  and  1  did  on  the  afternoon  of  the  9th 
of  March. 

Q.  And  how  did  Mr  Stuart  accompany  you  ? 

A.  We  called  at  Mr  Stuart's  house,  and  then,  for  the  first 
time,  I  learned  he  was  to  accompany  us. 

Q.  What  was  your  object  in  going  to  Glasgow  ? 

A.  To  liberate  Mr  Borthwick  from  prison. 

Q.  When  did  you  arrive  in  Glasgow  ? 

A.  At  eleven  o'clock  at  night. 

Q.  What  day  of  the  week,  do  you  remember  ? 

A.  Saturday. 

Q.  What  house  did  you  go  to,  and  stop  at  ? 

A.  The  Tontine. 

Q.  Did  you  take  any  steps  that  night  to  liberate  Mr  Borth- 
wick ? 
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A.  I  believe  Mr  Henderson  went  to  the  jail,  but  did  not 
get  admittance.     But  I  did  not  go. 

Q.   Borthwick  was  not  liberated  that  night  ? 

A.   He  was  not. 

Q.  When  was  he  liberated  ? 

A.  On  Sunday  night. 

Q.  Was  it  for  debt  that  he  was  incarcerated  ? 

A.  Yes,  alleged  debt. 

Q.  What  share  did  you  take  in  the  liberation  of  him  ? 

A.  I  had  no  farther  share  in  the  liberation,  than  seeing 
Mr  Henderson  pay  the  money 

Q.  You  are  private  agent  tor  Mr  Borthwick  ? 

A.  Yes. 

Q.  Was  it  intended  or  arranged  by  Mr  Borthwick,  that 
he  should  go  back  to  the  Sentinel  Office  next  day,  after  be- 
ing liberated  ? 

A.  In  consequence  of  a  warrant  from  the  Magistrates  of 
Glasgow  reinstating  him  in  his  property,  he  was  desirous  of 
taking  possession  next  morning  of  the  Sentinel  Office,  under 
that  warrant. 

Mr  M'Neill. — Q.  You  have  not  given  a  precise  answer 
to  what  I  asked.  I  want  to  know,  whether,  before  liberat- 
ing him,  it  was  arranged  that  he  should  go  back  to  the  Sen- 
tinel Office .? 

A.  I  never  saw  him  before,  and  I  did  not  know  he  was 
to  go  back  to  the  Sentinel  Office. 

Q.  Did  you  know  of  the  judgment  in  his  favour  at  that 
time  you  talk  of? 

A.  I  knew  of  it  before  I  went  to  Glasgow. 

Q.  But  you  did  not  know  that,  when  he  was  to  be  libe- 
rated, he  was  to  act  upon  that  judgment  ? 

A.  I  did  not  know  till  he  was  liberated. 

Q,  Do  you  know  he  went  there  ? 

A.  He  did  proceed  to  the  Seniijiel  Office  next  morning. 

Q.  I  wish  you  to  explain  a  little  more.  You  say  you  are 
an  agent  for  Mr  Borthwick — that  you  went  to  Glasgow  to 
liberate  him,  and  yet  you  took  no  share  in  liberating  him. 
If  you  went  to  Glasgow  to  liberate  him,  how  did  you  go 
there  without  doing  any  thing  to  liberate  him  ? 

A.  I  never  saw  him  till  the  money  was  paid  to  him. 

Q.  Is  Mr  Henderson  agent  for  him  ? 

A.  He  is  agent  at  Hamilton. 

Q.  What  was  the  object  of  your  going  to  Glasgow  ? 

A-   I  went  alonj;  with  Mr  Henderson. 
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1  oKD  Advocati:. — How  diJ  Mr  Henderson  and  you  meet? 

j\.  1  was  employed  two  months  before  on  business  with  him. 

Q.  Tell  us  how  he  came  to  Edinburgh  at  this  time  ? 

A.  He  came  upon  the  5th  of  March  to  get  a  suspen- 
sion and  liberation  for  Mr  Borthwick.  He  did  not  get  the 
information  necessary  for  this  till  the  Friday.  On  the  morning 
of  the  Saturday  I  prepared  a  bill  of  suspension  and  liberation, 
with  which  I  proceeded  to  Mr  Miller,  Clerk  of  the  Bills. 
But  having  learned  that  the  bill  could  not  pass,  without  an 
intimation  of  answers,  for  24-  hours,  it  was  then  resolved  be- 
tween Mr  Hendei'son  and  myself,  in  order  to  prevent  liti- 
gation and  delay,  to  consign  the  money  directly  in  the 
hands  of  the  jailor  at  Glasgow,  in  order  to  procure  his  im- 
mediate liberation. 

Q,  What  time  was  this  .'' 

A.  On  the  9th. 

Q.  Was  there  any  reason  assigned  for  liberating  that  man, 
at  that  moment,  or  that  hour  ? 

A.  The  debt  was  not  due. 

Q.  That  is  not  an  answer  to  my  question.  Was  any  rea- 
son assigned  for  liberating  him  in  that  hurried  way  ? 

A.  None. 

Q  You  say  so.  How  came  Mr  Stuart  into  this  matter, 
Sir  ?  Explain  that. 

A.  Upon  the  Saturday  forenoon,  about  two  o'clock, 
Mr  Stuart  and  Mr  Aytoun  called  at  my  house,  and  urged 
me  to  get  a  bill  of  suspension  presented  as  quickly  as  possible. 

Q.  What  reason  did  they  give  for  urging  this  bill  of  sus- 
pension ? 

A.  To  get  Borthwick  liberated. 

Q.  What  reason  did  they  assign  ?  Did  they  assign  any 
reason  ? 

A.  The  wish  of  the  gentlemen  was,  I  should  proceed  to 
Glasgow  to  liberate  Borthwick. 

Lord  Justice-Clerk — Q.  Was  any  reason  assigned  for 
taking  that  step  ? 

A.  There  was  no  reason  given  at  that  time. 

Lord  Advocate. — Q.  Did  you  understand  there  was  any 
reason  why  Mr  Stuart  interfered  in  the  matter  ? 

A.  I  did  not.  I  knew  from  Mr  Henderson  that  Mr 
Borthwick  was  to  take  possession  of  the  Sentinel  Office  up- 
on his  liberation. 

Q.  You  say  you  knew  no  reason  why  Mr  Stuart  inter- 
fered in  the  matter,  but  that  Mr  Henderson 

Mr  Murray. — What  the  witness  knows   may  be  asked. 
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What  Mr  Henderson  or  any  other  said   to  hun  is  no  evi- 
dence at  all. 

Lord  Advocate. — I  am  merely  inquiring  what  Mr  Stuart 
stated  as  his  reason  for  his  interference,  or  if  he  assigned 
any.  Did  Mr  Stuart  assign  any  reason  for  his  interference, 
and  what  was  it  ? 

A.  Mr  Henderson  stated  to  me,  that  Borthwick  vjras  pro- 
secuted as  a  partner  in  the  Sentinel  Office,  and  wished  to 
get  free  from  the  liability  attending  that  connection.  I  in- 
troduced Mr  Henderson  to  Mr  Stuart.  Mr  Henderson, 
as  Borthwick's  agent,  had  expressed  a  wish  to  be  introduced 
to  Mr  Stuart,  to  see  if  Mr  Stuart  would  depart  from  an  ac- 
tion of  damages  against  INIr  Borthwick,  as  the  publisher  of 
the  Sentinel- 

Q.  AVhat  did  you  do  on  that  occasion  .' 
A.  On  the  Thursday  Mr  Henderson  and  I  were  walking 
in  the  Parliament  House.  Mr  Stuart  passed  ;  and  I  said 
to  Mr  Henderson,  there  is  Mr  Stuart  j  I  will  introduce 
him  to  you-  I  introduced  Mr  Henderson  to  INIr  Stuart, 
and  Mr  Henderson  told  him  that  Mr  Borthwick  wished  to 
be  relieved  from  the  action  of  damages  at  Mr  Stuart's  in- 
stance.  Mr  Stuart  said,  that  would  depend  entirely  upon 
Mr  Borthwick  himself, — that  he  was  certain  Mr  Borthwick 
was  not  the  person  who  wrote  the  libels  against  him  in  the 
Sentinel  newspaper — and  that,  if  Mr  Borthwick  knew  and 
would  tell  him  the  names  of  any  of  the  persons  who  wrote 
these  articles,  he  would  then  consider  whether  he  would 
desert  the  action  against  him  or  not- 
Q.  Was  that  all  that  passed  then  ? 
A.  That  was  all  that  passed  then. 

Q.  Then  you  say,  that,  upon  Saturday,  Mr  Stuart  and 
Mr  Aytoun  called,  to  urge  you  to  get  the  bill  of  suspension 
and  liberation  ready  ?  What  did  Mr  Stuart  say  was  his  rea- 
son for  wishing  this  ? 

A.  He  assigned  no  particular  reason. 
Q.  Did  Mr  Aytoun,  at  that  time,  state  any  reason.' 
A.  I  cannot  exactly  recollect  what  passed. 
Q.   Was  any  thing  said  at  that  time  of  Mr  Borthwick's 
taking  possession  of  the  Sentinel  Office  ? 

A.  No.      But  it  was  quite  understood   Mr  Henderson 
and  I  were  to  go  to  Glasgow  to  liberate  Borthwick,  by  con- 
signing the  money,  if  bail  would  not  be  accepted. 
Q.  Did  you  contribute  any  part  of  that  money  ? 
A.  None. 

Q.  What  were  you  to  do  in  Glasgow  ? 
A.  I  went  as  Borthwick's  agent. 
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Q.  What  were  you  to  do  there  as  Borthwick's  agent? 

A.  Nothing  particular. 

Q.  After  going  there,  the  proceedings  you  mentioned 
took  place,  and  Borthwick  was  liberated,  and  you  know  he 
went  and  resumed  possession  of  the  Sentinel  Office  ? 

A.  1  know  lie  left  the  Tontine  to  go  to  the  Sentinel  Office. 

Q.  Did  he  meet  with  Mr  Stuart  there  ? 

A.  Yes. 

Q.  In  your  presence  ? 

A.  Yes. 

Q.  Was  that  upon  the  Sunday  night  ? 

A.  Upon  the  Sunday  night. 

Q.  At  what  hour  ? 

A.  About  eight  o'clock. 

Q.  Was  Mr  Henderson  present  at  that  time.' 

A.  He  Vi'as. 

Q.  Was  any  other  person  present  ? 

A-  No  other  person.  I  am  not  very  sure  but  Mr  M*Gri- 
gor,  writer  in  Glasgow,  was  present. 

Q.  Did  any  conversation  take  place  then  about  Mr 
Borthwick  going  to  the  Sentinel  Office  in  presence  of  Mr 
Stuart  ? 

A.  I  think  there  was  some  conversation. 

Q.  Do  you  recollect  the  import  of  it? 

A.  It  was  at  that  time  that  Mr  Henderson  and  myself  in- 
formed ]Mr  Borthwick  he  was  entitled  to  take  possession  ol 
the  Sentinel  Office  at  Glasgow. 

Q.  Was  there  any  thing  farther  happened  ? 

A,  Mr  Stuart  left  the  room  soon  after  that. 

Q.  Did  any  thing  pass  as  to  what  Borthwick  was  to  do 
on  taking  possession  ? 

A.  He  was  to  take  possession  of  the  office  and  papers- 

Q.   You  mean  manuscripts  ^ 

A.  Manuscripts. 

Q.  When  was  that  arranged  ? 

A.  On  the  Sunday. 

Q.  When  Mr  Henderson,  Borthwick,  Mr  Stuart,  and  you, 
were  present  ? 

A.  I  rather  think  Mr  Stuart  was  present,  but  I  cannot 
precisely  say. 

Q.  Are  you  sure  he  was  present .? 

A.  I  cannot  positively  say. 

Q.  Could  you  swear  that  he  left  the  room  before  that 
took  place  '^ 

A.  I  rather  think  he  was  present, — but  I  cannot  be  certain. 

y.  What  was  Mr  Borthwick  to  do  with  the  manuscripts  ? 
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A.  He  was  to  bring  them  to  me  in  Glasgow, 

Q.  Any  particular  part  in  Glasgow  ? 

A.  He  was  to  put  them  into  my  hands  in  the  Tontine. 

Q.  He  was  not  to  take  all  the  manuscripts? 

A.  As  many  as  would  enable  him  to  raise  actions  of  relief 
against  certain  gentlemen  of  the  county  of  Lanark  who  had 
established  the  paper. 

Q.  Did  he  take  possession,  or  bring  to  you  any  manu- 
scripts ? 

A.  He  brought  the  manuscripts  to  the  Tontine  where  I  was, 

Q.  When  was  that  ? 

A.  On  the  morning  of  Monday, 

Q.  Had  he  been  in  the  Tontine  that  morning  before.^ 

A.  He  slept  there. 

Q.  At  what  hour  in  the  morning  did  he  bring  those  ma- 
nuscripts ? 

A.  About  eight  o'clock.  He  did  not  bring  them  ;  they 
were  sent  by  Loudon  Robertson. 

Q.  Did  he  bring  any  of  them  himself? 

A.  He  brought  none  himself. 

Q.  Did  these  persons  bring  the  whole  of  the  manuscripts  ? 

A.  The  whole  manuscripts  of  the  Sentinel. 

Q.  And  you  suppose  that  they  were  the  whole  manu- 
scripts of  the  Sentinel .? 

A.  Yes. 

Q.  Did  Robertson  bring  them  into  the  room  where  vou 
were  ? 

A.  He  did. 

Q.  Into  the  parlour  ? 

A.  Yes. 

Q.  Did  you,  and  Mr  Stuart,  and  Mr  Henderson,  occupy 
all  the  same  parlour  ,'* 

A.  Yes. 

Q.  Was  Mr  Stuart  there  at  the  time  the  manuscripts  were 
brought  ? 

A.  He  was. 

Q.  Before  they  were  brought,  had  you  any  conversation 
with  Mr  Stuart  that  morning  regarding  them  ? 

A.  None, 

Q.  Had  you  any  conversation  with  him  on  the  subject  of 
Borthwick  at  all  ? 

A.  None. 

Q.  When  these  manuscripts  were  brought  to  the  room 
where  Mr  Stuart  and  you  were,  what  was  done  with  them  ? 


85 

A.  They  were  opened  up  and  examined  by  me,  by  Mr 
Stuart,  and  Mr  Henderson, 
Q.  Any  body  else? 
A.  No. 

Q.  Did  Borthwick  come  there  soon  after  ? 
A.  Yes. 

Q,  Did  he  assist  you  in  examining  the  manuscripts  ? 
A.  He  did  not.     That  was  done  before  he  came  in, 
Q.  Did  you  examine  into  the  hand-writing  of  any  of  the 
manuscripts  at  that  time  ? 

A.  Not  before  Mr  Borthwick  came.  Mr  Henderson 
knew  the  hand-writing  of  Mr  Alexander.  These  were  taken 
out  and  deUvered  to  me,  and  he  kept  the  rest. 

Q.  That  was  done  in  the  parlour  of  the  Tontine  ? 
A.  Yes. 

Q.  Did  you  examine  the  rest  ? 

A.  At  that  time  I  did  not  know  the  hand- writing  of  Sir 
Alexander  Boswell. 

Q.  And  it  was  not  pointed  out  to  you  at  that  time  ? 
A.  No,  it  was  not. 

Mr  M'Neill — Q.  Did  you  then  see  any  letter  of  Sir 
Alexander  Boswell's  ? 

A-  I  saw  a  letter  of  Sir  Alexander  Boswell's. 
Lord  Justice-Clerk. —  After  seeing  that  letter,  you  com- 
pared it  with  other  letters,  did  you  ? 
A.  I  did. 

Mr   McNeill. — Q.  What    was  done  with   those  manu- 
scripts ? — Did  you  take  them  away  from  Glasgow  to  Edin- 
burgh ? 
A.  Yes. 
Q.  That  day? 
A.  Yes. 

Lord  Advocate. — Did  Mr  Stuart  go  with  you  ? 
A.  He  did. 

Q.  Do  you  know  whether  he  had  any  other  business  at 
Glasgow .? 

A,  I  do  not  know. 

Q.  Look  at  those  manuscripts;  seewhetherthose  wereinthe 
number  of  the  manuscripts  which  you  took  '^  (Here  the  song 
and  the  letter  signed  Ignotus  were  handed  to  the  witness.) 
A.  Yes. 

Q.  Did  you  give  the  possession  of  those  to  Mr  Stuart  ? 
A.  I  did  once. 
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Cross-Examined  by  Mr  Cockburn, 

Q.  You  say  you  introduced  Mr  Stuart  to  Mr  Henderson, 
in  the  Outer-House  ? 

A.  I  did. 

Q.  Was  that  mtroduction  necessary,  in  consequence  of  Mr 
Stuart  not  being  previously  acquainted  with  Mr  Henderson  ? 

A.  Mr  Stuart  and  Mr  Henderson  were  not  acquainted  be- 
fore that. 

Q.  Did  you  hear  Mr  Henderson,  in  the  name  of  Borth- 
wick,  offer  any  papers  or  information  to  Mr  Stuart,  or  any 
information  about  those  libels  ?  Did  Mr  Henderson  not  say 
that  Borthwick  was  anxious  to  give  up  the  names  of  the  au- 
thors, in  order  to  get  quit  of  the  actions  brought  against  him  .? 

A.  I  do  not  recollect. 

Q.  Do  you  recollect  of  Mr  Stuart  soliciting  any  such  in- 
formation from  Henderson  ? 

A.  I  do  not. 

Q.  Were  you  aware  that  Borthwick  and  Alexander  had 
formerly  been  in  trade  together  as  printers  of  the  Sentinel  ? 

A.  Yes. 

Q.  You  said  you  were  aware  there  had  been  a  judgment  of 
the  Magistrates  entitling  Mr  Borthwick  to  resume  possession  ? 

A.  Yes,  I  was  aware  of  that. 

Q.  Did  you  understand  that  Mr  Borthwick — (I  do  not  say 
the  understanding  was  well  founded) — had  you  any  doubt 
Borthwick  was  entitled  to  resume  possession  ? 

A.  I  had  not  the  least  doubt. 

Q.  You  had  no  doubt.  Are  you  aware  that  Mr  Hender^ 
son  had  any  doubt  upon  that  subject  l! 

A.  No,  I  am  not  aware  that  he  had  any  doubt. 

Q.  That  Mr  Stuart  had  any  doubt .? 

A.  I  cannot  tell. 

Q.  From  what  you  heard  Mr  Henderson  say,  did  you  un- 
derstand  Mr  Stuart  was  impressed  with  the  conviction  that 
Borthwick  was  entitled  to  resume  possession  ? 

A.  From  what  I  heard  Mr  Henderson  say,  I  think  hehadno 
doubt  he  was  so  entitled, 

Q.  Did  Mr  Henderson  mention  the  action  before  the  Ma. 
gistrates  of  Glasgow  P 

A.  He  mentioned  the  action  at  Boithwick's  instance,  and 
the  decision  in  his  favour. 

Q.  You  say  he  mentioned  the  action  at  Borthwick's  in- 
stance and  the  decision — did  you  hear  him  tell  Mr  Stuart 
that  the  decision  in  that  action  had  become  final  ? 

A.  I  am  not  sure  that  he  did. 

Q.  You  mentioned  that  Mr  Borthwick  was  imprisoned 
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for  a  debt  that  you  undevstootl  not  to  be  due — Do  you  know 
that  i\Ir  Henderson  said  to  Mr  Stuart  that  that  debt  was  not 
due  ? 

A.  I  do. 

Q.  Had  you  any  belief  (I  am  not  asking  you  if  the  belief 
was  well  founded)  of  the  purpose  for  which  he  was  imprison- 
ed for  a  debt  not  due  ? 
A.  I  had. 

Q.  Do  you  know  why  Mr  Berth  wick  was  imprisoned  for 
a  debt  not  due  ? 

A.  I  did  not  know  at  the  time,  but  I  do  now. 
Q.   And  what  was  the  reason  ? 
A.  To  keep  him  out  of  the  office, 

Q.  The  L  50  debt,  you  say,  was  paid  by  Mr  Henderson  ? 
A.   By  Mr  Henderson. 

Q    Do  you  know  that  the  L.  50,  or  any  part  of  it,  came, 
directly  or  indirectly,  from  Mr  Stuart  ? 

A.  No  part  of  it  came,  directly  or  indirectly,  from  Mr  Stuart. 
Q   Where  did  it  come  from  ? 
A.   From  Mr  Henderson. 

Lord  Advocatk.  — How  do  you  happen  to  know  that,  Sir  ? 
— How  do  you  know  it  did  not  come  from  Mr  Stuart  ? 
A.   i  was  present  the  whole  time,  and  did  not  see  him  give  it. 
M  r  M'Neill. — Do  you  know  where  M  r  Henderson  got  it  ? 
A.   I  do  not. 

(Lord  Hermand  here  stopped  Mr  M'Neill.) 
Mr  CocKBURN. — On   your  journey  to  Glasgow  with  Mr 
Stuart  and  Mr  Henderson,  was  any  mention  made  of  Sir 
Alexander  BoswelPs  name  ? 
A.  It  was  not  mentioned. 

Q.  You  went  to  Glasgow  upon  a   Saturday  night, — was 
any  mention  made  of  Sir  Alexander  BoswelPs   name  in  Mr 
Stuart's  presence  on  the  Sunday  .? 
A.  None. 

Lord  Hermand. — You  said  no  mention  was  made  of  it 
till  Monday  ? 

A.  Because  it  was  on  Monday  we  first  saw  his  letter.     No 
mention  was  made  of  it  till  we  saw  his  letter.     We  did  not 
know  his  name  would  be  found  there  till  we  saw  his  letter. 
Q.  Did  Mr  Stuart  say  any  thing  upon  that  occasion  .'' 
A.  No.     He  said  he  had  not  expected  it. 
Q.  That  was  saying  something. — Did  he  say  any  thing 
more  ? 

A.  Nothing  more. 

Mr  Jeffrey. — We  may  liavc  occasion  fof  Mr  Spalding 
again. 

(Tlie  witness  was  re-inclosed.) 
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EVIDENCE  IN  SUPPORT  OF  TEIE  DEFENCE. 

(Mr  William  Henderson,  writer  in  Hamilton,  cited  as  a  witness 
for  the  prosecution,  was  called  by  the  Crown  counsel, 
and  placed  in  the  witness'  box.  But  alter  some  consulta- 
tion among  the  counsel  for  the  prosecution,  they  stated  they 
had  closed  their  case,  and  the  Lord  Justice-Clerk  told 
the  witness  he  might  withdraw.  Upon  which  Mr  Mon- 
creifF,  as  counsel  for  the  pannel,  said  he  would  begin  the 
evidence  for  the  defence  with  this  witness,  and,  accord- 
ingly, desired  the  witness  to  remain.) 

William  Henderson  sworn. 

Mr  CocKBURN. — The  Court  and  the  Jury  will  take  notice 
that  the  case  is  closed  on  the  part  of  the  prosecution,  and  that 
this  is  the  first  witness  for  the  pannel  at  the  bar. 

Witness  examined  by  Mr  Moncreiff. 

Q.  Are  you  a  writer  in  Hamilton  ? 

A.  1  am. 

Q.  Do  you  know  William  Murray  Borthwick  ? 

A.  I  do. 

Q.  Do  you  know  he  was  the  editor  of  a  newspaper  called 
the  Clydesdale  Journal  ? 

A.  I  do. 

Q.  Have  you  been  employed  by  him  as  his  agent  ? 

A.  I  have,  since  the  month  of  December  last.  I  had  been 
his  agent  some  time  before — he  had  given  me  up — and  then 
he  began  again  to  employ  me  in  December. 

Q.  Did  he  put  in  your  possession  any  papers  for  a  particu- 
lar purpose  ? 

A.  He  did. 

Q.  About  what  tinje? 

A.  I  think  about  the  29th  of  December,  or  thereabouts. 

Q.  For  what  purpose  was  it  he  gave  you  them  ? 

A.  To  endeavour  to  get  quit  of  certain  actions  of  damages. 

Q.  When  you  got  those  papers,  did  you  do  any  thing  with 
the  view  of  getting  rid  of  the  actions  ? 

A.  I  did.  I  came  to  Edinbnrgli,  and  consulted  a  profes- 
sional gentleman  on  the  subject. 

Q.  About  w  hat  time  was  that  ? 
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A.  It  was  in  the  mouth  of  January ;  but  I  am  not  sure  of 
the  particular  date. 

Q.  Had  you  any  communication  at  all  with  Mr  Stuart  at 
that  time  ? 

A.  None  whatever. 
Q.  Did  you  know  Mr  Stuart  at  all  ? 
A.  I  did  not. 

Q.  Then  when  did  you  first  know  any  thing  of  Mr  Stuart  i 
A.  ]t  was  about  the  beginning  of  the  month  of  March. 
Q*  Had  you  come  to  Edinburgh  at  that  time  ? 
A.  I  had. 

Q.    Did  you  come  on  Mr  Borthwick's  business  ? 
A.  I  did. 

Q.  What  was  it  that  brought  you  particularly  at  that  pe- 
riod ? 

A.  It  was  to  obtain  his  liberation  from  jail.  He  had  been 
imprisoned  in  Glasgow  jail. 

Q.  Will  you  tell  us  how  you  came  to  expect  to  get  him  li- 
berated ?     What  was  he  imprisoned  for  ? 

A.  For  a  debt  by  Mr  Robertson,  bookseller  in  Edinburgh, 
and  by  another  bookseller  there.  Diligence  had  been  raised 
for  a  large  sum,  I  think  L.  IBO,  and  it  was  restricted  by  a 
marking  on  the  back  to  L.  50. 

Q.  How  did  you  expect  to  get  his  liberation  ? 
A.   By  a  suspension   and  liberation,   as   I  was  satisfied  the 
debt  was  not  due. 

Q.  Before  that  imprisonment,  were  you  at  all  employed  about 
a  process  against  the  publishers  of  the  Sentinel  newspaper  ? 
A.  Yes,  I  was. 

Q.  Do  you  know  there  was  an  action  brought  by  Mr 
Borthviick  about  tiie  Sentinel,  before  the  Magistrates  of 
Glasgow  ? 

A.    I  know  there  were  two  processes  brought. 
Q.  But  do  you  know   there  was  one  by  Mr  Borthwick  for 
obtaining  payment  of  bills  ? 
A.  Yes. 

Q.  Had  it  any  other  conclusion  ? 

A.  It  had  an  alternative  conclusion  to  obtain  possession  of 
the  Sentinel  Office. 

Q.  Do  you  know  whether  any  judgment  was  pronounced 
on  it .'' 

A.  Yes,  I  do  know. 
Q.  What  was  the  judgment? 

A.  It  was  ordering  Alexander,  that  is,  his  partner,  to  make 
the  payment  concluded  for  within  a  certain  space,  six  days  I 
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believe,  and  failing  his  doing  so  within  six  days,  authorizing 
Borthvvick  to  take  possession  of  the  office. 

Q.  Have  you  seen  that  interlocutor  ? 

A.  Frequently. 

(The  process  was  handed  to  the  witness,  who  read  the 
prayer  of  the  petition  as  follows  :) 

"  May  it  therefore  please  your  Honours  to  appoint  a  copy 
"  of  this  petition,  and  of  your  deliverance,  to  be  served 
"  on  the  said  Robert  Alexander,  defender,  and  him  to 
"  lodge  answers  thereto  within  a  short  space  there- 
"  after  ;  and  on  resuming  consideration  hereof,  with  or 
"  without  answers,  to  decern  and  ordain  the  said  de- 
"  fender  forthwith  to  deliver  to  the  petitioner  valid 
"  bills,  with  sufficient  security,  for  the  said  balance  of 
'*  L.  60  Sterling,  at  nine  and  twelve  months  from  the 
"  said  27th  of  November  ;  and  failing  his  immediate- 
''  ly  doing  so,  find  that  the  defender  has  not  imple- 
"  mented  his  part  of  said  proffered  agreement,  and 
'*  that,  consequently,  the  pursuer  cannot  be  held  to 
*•  have  divested  himself  of  his  right,  property,  and  in- 
**  terest,  in  said  concern,  which,  accordingly,  allow  him 
**  to  resume  ;  or  afford  him  such  relief  in  the  premises, 
"  or  to  do  otherwise  farther  as  to  your  Honours  shall 
"  seem  proper. 

"  According  to  Justice,  &c. 

"Alex.  Ure." 

Q.  See  if  you  can  find  the  judgment  ? 

(Witness  read  the  judgment  as  follows  : — "  Having  resum- 
"  ed  consideration  of  the  case.  Finds,  That  the  word  '  pur- 
'*  suer,'  in  the  second  line  of  the  interlocutor  of  the  29th 
"  of  January,  ought  to  have  been  '  defender,'  and  is,  ac- 
"  cordingiy,  correctly  so  written  in  the  renewed  order  of 
"  the  4th  of  this  month,  and  corrects  the  said  interlocu- 
'*  tor  of  the  29th  of  January  accordingly  ;  in  respect  the 
"  defender  has  failed  to  implement  the  said  renevied  or- 
"  der,  ordains  the  defender,  within  six  days  from  this 
"  date,  to  deliver  the  bills  with  secuiity  to  the  pursuer, 
"  concluded  for  in  the  petition,  and,  failing  his  doing  so, 
"  decerns  in  terms  of  the  other  alternative  conclusion 
"  thereof:  Finally,  remits  to  the  auditor  to  tax  the  pur- 
"  fiuer's  expences. 
"  \4th  February  1822.  William  Snell." 
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Mr  MoNCREiFF. — So  the  other  alternative  was,  finding  he 
\vas  not  divested,  but  might  take  possession.'' 

Q.  Does  it  consist  with  your  knowledge  that  that  interlo- 
cutor became  final  ? 

A.  His  agent  in  Glasgow  told  me  so. 

Q.  But  do  you  see  any  reclaiming  petition  ? 

A-  There  is  none. 

Q.  Do  you  know  that  Mr  Borthwick,  in  consequence  of 
tliat  judgment,  took  possession  ? 

A.  Yes,  on  the  1st  March  I  received  a  letter  from  him, 
saying  he  had  taken  possession  of  it. 

Q.  When  was  he  put  in  jail  for  the  debt  ? 

A.  He  was  put  in  jail  that  night.  He  took  possession  in 
the  morning,  or  in  the  course  of  the  day,  and  was  imprisoned 
on  the  morning  of  the  2d. 

Q.  How  long  was  he  in  jail  before  you  came  to  Edin- 
burgh ? 

A.  I  came  on  the  Tuesday  following,  I  tliink  on  the  5th  of 
March. 

Q.  You  have  explained  how  he  was  in  jail,— and  now  we 
come  to  when  you  came  to  Edinburgh  to  get  him  liberated. 
To  whom  did  you  apply  to  get  the  suspension  and  libera- 
tion ? 

A.  To  Mr  Spalding. 

Q.  Had  you  employed  Mr  Spalding  before,  as  Mr  Borth- 
wick's  agent  ? 

A.  I  had. 

Q.  Did  Mr  Spalding  prepare  a  bill  of  suspension  and  li- 
beration ? 

A.  He  and  I  prepared  it  together. 

Q.  Was  it  presented  ? 

A.  It  was. 

Q.  Did  it  go  on  to  judgment  ? 

A.  Nothing  farther  was  done  on  it.  It  was  presentad 
merely. 

Q.  Was  it  withdrawn  ? 

A.  It  was  withdrawn. 

Q.  Why? 

A.  Because  it  was  understood  from  the  Clerk  of  the  Bills, 
that  no  order  for  his  liberation  could  be  granted  without  au 
answer. 

Q.  Then  what  did  you  resolve  to  do  to  eflFect  his  libera- 
tion ? 

A.  We  resolved  to  consign  the  money  in  the  hands  of  the 
jailor,  as  the  shortest  way,  under  protest. 
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Q.  Who  was  to  consign  the  money  ? 

A.  I  was  to  consign  the  money. 

Q.  From  qioney  of  your  own  ? 

A.  Yes.  J  was  satisfied  his  claim  was  good,  and  I  was  to 
get  from  him  an  assignation  of  his  claim  of  repetition.  On 
comin<y  to  Edinburgh,  I  sent  to  Lanark  to  get  a  certificate 
whether  or  not  Mr  Robertson  had  reported  a  sale  of  Mr 
Borthwick's  effects.  I  got  also  a  statement  of  the  debt  for 
which  Mr  Borthwick  had  been  imprisoned  on  the  caption. 

(The  witness  here  was  staling  the  particulars  of  the  debt.) 

Mr  MoNCREiFF. — Q.  You  are  giving  us  the  particulars  of 
the  debt  ? 

Witness. — A.  One  reason  why  I  was  satisfied  the  debt 
was  not  due  was,  by  seeing  sums  had  been  marked  by  the 
trustee  for  Borthwick's  creditors  as  paid  to  preferable  credi- 
tors, of  whom  I  was  one,  and  1  knew  1  had  not  been  paid. 

Q.  You  were  satisfied  the  debt  for  which  he  was  imprison- 
ed was  paid  ? 

A.  Yes 

Q.  When  were  you  first  introduced  to  Mr  Stuart  ? 

A.  On  the  7th  of  March. 

Q.  Did  you  ask  any  bodv  to  introduce  you  to  Mr  Stuart  ? 

A.  I  did. 

Q.  Whom? 

A.  Mr  Spalding. 

Q.  Did  you  give  any  reason  for  it  ? 

A.  I  did. 

Q.  Where  was  it  you  were  introduced  to  him  ? 

A.  In  the  Outer-House. 

Q.  Did  you  give  any  reason  for  wishing  to  be  introduced 
to  Mr  Stuart? 

A.  Mr  Stuart  had  brought  an  action  of  damages  against 
Mr  Borthwick  and  other  proprietors  of  the  Sentinel,  and  Mr 
Borthwick  wished  to  get  quit  of  the  consequences  of  that  ac- 
tion— that  was  my  reason  for  being  introduced  to  Mr  Stuarc. 
Q.  When  you  were  introduced  to  Mr  Stuart,  you  mention- 
ed the  subject  to  him  ? 

A.  1  mentioned  to  him  the  situation  Borthwick  was  in  at 
the  time. 

Q.  You  mentioned  that  he  was  in  jail  ? 

A.  Yes  ;  and  how  he  had  been  put  in  jail. 

Q.  And  did  you  explain  the  state  of  the  process  ? 

A.  I  did. 

Q.  Did  you  mention  Borthwick  had  been  imprisoned .' 

A.  I  did.     It  was  proper  to  mention  this;  and  I  got  evi- 
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dence  that  it  was  at  the  instigation  of  Alexander.     I  have  evi- 
dence of  that  in  my  pocket  at  this  moment. 
Q.  What  day  was  this  ? 
A.   On  Thursday  the  7th  of  March. 

Q.   What  did  Mr  Stuart  say  to  your  statement  about  getting 
the  process  settled  ? 

A.  He  said  he  would  make  no  promises  to  Mr  Borlhwick  ; 
that  he  was  satisfied  Mr  Borlhwick  was  not  the  person  who 
had  written  what  he  called  libels  upon  his  character;  that,  on 
Borthwick's  giving  up  the  author,  he  would  consider  what  he 
should  do  ;  and,  that  it  would  (depend  on  Mr  Borlhwick  him- 
self whether  he  would  give  up  his  action. 
Q.  What  reply  did  you  make  to  that  ? 
A.  I  said  I  had  no  doubt  he  would ;  for  he  had  asked  me 
frequently  to  be  introduced  to  Mr  Stuart,  to  inform  him  he 
was  willing  to  do  so. 

Q.  Then,  did  any  thing  more  pass  at  this  time  ? 
A.  I  do  not  think  any  thing  more  passed  at  this  time  ;  I  do 
not  recollect. 

Q.  What  did  you  do  farther  about  the  liberation  of  Mr 
Borlhwick  ?     When  did  you  go  to  Glasgow  ? 

A.  On  the  Saturday  following,  the  9th  of  March, 
Q.  Did  you  see  Mr  Stuart  again  f 
A.  Not  till  the  day  1  went. 

Q.  That  was  the  Saturday.     Now,  you  saw  him  that  day, 
before  going — Where  ? 

A.  In  the  house  of  Mr  Spalding — he  called  there: 
Q.  Did  any  body  call  with  him  ? 
A.  Yes ;  another  gentleman. 
Q.  Who? 

A.  Mr  Roger  Aytoun. 

Q.  What  passed  at  this  meeting  f    What  conversation  had 
you  then  ? 

A.  I  do  not  recollect, 

Q.  Was  any  thing  said  about  the  suspension  and  liberation  ? 
A.  Mr  Spalding  and  1  were  then  preparing  it.     We  did 
not  then  know  it  might  not  be  passed  without  an  answer. 
Q,   Did  Mr  Stuart  leave  you  on  that  occasion  then? 
A.  Yes,  he  did. 

Q.  Did  you  see  him  afterwards  that  day  ? 
A.  Yes. 
Q.  Where  ? 
A    In  his  own  house. 
Q.  Did  you  go  to  his  own  house  ? 
A.  Yes,  with  Mr  Spalding. 
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Q.  Did  Mr  A>toun  go  with  you,  or  was  he  there  ? 

A.  He  went  with  us. 

Q.  Was  any  other  person  present  ? 

A.  Nobody  else. 

Q.  Had  you  resolved  by  this  time  on  withdrawing  the  bill 
of  suspension  and  interdict  ? 

A.  Before  going  to  Mr  Stuart,  we  had  resolved  to  go  to 
Glasgow. 

Q.  Did  Mr  Stuart  know  this  before  you  called  ? 

A.  1  cannot  answer  that  question. 

Q.  Did  you  tell  him  you  v\'ere  going  immediately  to  Glas- 
gow ? 

A.  Yes. 

Q,  What  passed  about  any  body  going  with  you  ? 

A.  He  said  he  would  accompany  us. 

Q.  Was  there  any  proposal  for  Mr  Aytoun  going  ? 

A.  It  was  proposed,  but  he  said  he  could  not  get  away. 

Q.  Was  it  said  he  would  have  gone  if  he  could  have  got 
away  ? 

A.  He  said  so. 

Q.  And  Mr  Stuart  agreed  to  go  with  you  ? 

A.  Yes. 

Q.  What  was  Mr  Stuart's  intention  ? 

A.  Borthwick  previously  told  me,  that  if  he  resumed  pos- 
session after  being  liberated,  he  would  endeavour  to  lay  hold 
of  the  manuscripts  that  were  libels,  as  he  thought  he  had  a 
right  to  tliem, — not  to  deliver  them  up,  but  to  show  then), 
in  order  to  get  rid  of  the  actions. 

Q.  Mr  Stuart  went  along  with  you  ? 

A.  Yes,  he  did. 

Q.  Did  you  mention  this  to  Mr  Stuart  ? 

A.  Yes.— And  then  he  went  along  with  us,  in  order,  if 
Borthwick  got  those  papers,  he  might  take  the  offer  of  seeing 
those  manuscripts. 

Q.  And  Mr  Stuart  went  accordingly  i 

A.  Yes. 

Q.  Before  your  going  to  Glasgow,  had  any  thing  been  said 
about  Sir  Alexander  Boswell  ? 

A.  Never — not  a  word. 

Q.  It  was  on  the  Saturday  you  went  to  Glasgow.  Was 
any  thing  done  that  night  ? 

A.  I  called  at  the  jail  that  night,  but  did  not  get  admit- 
tance. Then,  the  next  morning,  1  had  a  conversation  with 
Borthwick.  1  told  him,  Mr  Spalding  and  I  had  come  from 
Edinburgh,  and  I  was  to  consign  the  money.     He  said,  if  he 
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was  at  liberty,  he  would  resume  possession  of  the  office  uext 
morning  at  the  usual  hour. 

Q.  Do  you  know  whether  Borthwick  had  any  keys  iu  his 
possession  belonging  to  the  office  ? 

A.  No,  farther  than  that  he  informed  me  he  had. 

Q.  You  did  not  see  them  ? 

A.  No. 

Q.  Did  you  get  him  liberated  on  the  Sunday  ? 

A.  Yes.  When  I  called  on  him  in  the  forenoon,  he  wished 
me  to  send  a  note  to  Hamilton  to  get  down  my  clerk.  When 
he  was  first  imprisoned,  he  wished  me  to  get  my  clerk  to  take 
charge  of  the  office  during  his  confinement.  I  declined  to  do 
that  till  he  vi-as  liberated. 

Q.  And  did  he  wish  you  to  do  that  on  being  liberated  ? 

A.   He  did,  and  I  sent  for  my  clerk. 

Q.  Had  you  occasion  to  apply  to  any  body  besides  the 
jailor  before  you  got  the  liberation  .'' 

A.  I  applied  to  Mr  Alexander  M'Grigor,  writtr  in  Glas- 
gow. 

Q.  For  what  purpose  ? 

A.  To  speak  to  Mr  Reddie.  He  is  the  town  clerk,  the 
assessor. 

Q.  Did  you  go  to  Mr  Reddie  .' 

A.  I  did  not.     Mr  M'Grigor  went. 

Q.  Was  the  liberation  got .'' 

A.  The  money  was  consigned,  and  Borthwick  got  his  li- 
berty. 

Q.  Where  did  Borthwick  go  to  when  he  got  out  of  jail  ? 

A.  He  came  to  the  Tontine  where  we  were. 

Q.  Did  he  come  into  the  room  where  you  were  ? 

A.  Yes,  he  did. 

Q.  Who  were  all  present  ? 

A.  There  were  Mr  Stuart,  Mr  Spalding,  myself,  and  Mr 
Borthwick. 

Q.  Did  he  state  then  what  he  intended  to  do  ? 

A.  Yes,  he  did.  He  said  he  would  go  to  the  office  in  the 
morning,  resume  possession  of  it,  and  endeavour  to  get  pos- 
session of  the  manuscripts.  It  is  proper  to  mention,  that, 
on  the  day  he  took  possession  of  the  office  first,  he  got  some 
manuscripts,  and  sent  them  to  me  at  Hamilton. 

Q.  That  was  on  the  1st  of  March  ? 

A.  On  the  1st  of  March,  before  I  came  to  Edinburgh. 

Q.  You  had  had  no  communication  with  Mr  Stuart  at 
that  time  ? 

A.  None  whatever. 
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Q.  Did  any  of  these  manuscripts  show  the  name  of  Sir 
Alexander  Boswell  ? 

A.  None. 

Q.  You  mentioned,  that,  in  the  Tontine,  on  the  Sunday 
evening,  he  told  you  he  would  go  in  the  morning  and  get 
possession.  Did  you  advise  him,  or  did  he  ask  you  whether 
he  had  a  right  to  take  possession  of  them  ? 

A.  He  asked,  and  I  said  he  had  a  right,  under  the  deci- 
sion of  the  magistrates. 

Q.  Did  Mr  Spalding  concur  with  you  ? 

A.  He  did.  There  were  papers  taken  away  on  the  Sun- 
day the  week  before. 

Q.  Did  Alexander  make  any  complaint  about  that .'' 

A.  None  that  I  heard  of. 

Q.   Was  there  no  application  to  the  magistrates  about  it  ? 

A.  None  that  I  ever  heard  of. 

Q.  You  say  Mr  Stuart  was  in  the  room.  Was  he  in  the 
room  the  whole  time  ? 

A.  He  went  to  bed,  and  left  Mr  Spalding  and  my  clerk, 
who  had  come  down. 

Q.  When  you  were  considering  this  matter,  did  Mr 
Stuart  give  any  instructions  ? 

A.  None  that  I  heard  of. 

Q.  Did  Mr  Stuart  give  Borthwick  any  instructions  ? 

A .  None  that  I  heard  of. 

Q.  Did  Borthwick  sleep  there  ? 

A.  He  did. 

Q.  In  the  morning  did  Borthwick  go  to  the  Sentinel  Of- 
fice, or  did  any  thing  occur  to  make  you  believe  so  ? 

A.  He  went  to  the  Sentinel  Office  with  my  clerk,  and  a 
man  of  the  name  of  Loudon  Robertson,  to  be  witnesses  of 
what  he  did. 

Q.  Did  he  come  back  again  .'' 

A.  A  short  time  after  he  went  away,  about  half  an  hour, 
Loudon  Robertson  came  to  the  Tontine  with  papers,  'i  hese 
papers,  he  said,  were  from  Mr  Borthwick.  On  looking  at 
them  they  turned  out  to  be  manuscripts  of  the  newspaper- 

Q.  Did  Borthwick  come  back  himself? 

A.  He  did.  He  said  he  was  prevented  from  inspecting 
the  manuscripts  in  the  office  by  the  violence  of  David  Alex- 
ander, brother  of  his  partner. 

Q.  Did  he  bring  any  more  papers  with  him  ? 

A.  I  believe  he  did. 

Q.  Were  those  papers  examined  in  the  Tontine  ? 

A.  They  were  examined  in  the  Tontine.     And   Borth- 
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wick  wished  to  send  them  back,  after  taking  out  those  manu- 
scripts he  wanted,  when  my  clerk  came  in,  and  said  it  was 
needless,  as  he  had  been  turned  out  by  the  violence  of  Da- 
vid Alexander  and  Tod  his  agent.  But  Borthwick  wished, 
after  taking  out  the  manuscripts  wanted,  to  return  the  mass 
of  papers. 

(^.  Then  what  became  of  the  mass  of  papers  ? 

A.  It  was  resolved  to  put  them  into  the  hands  of  Mr 
Alexander  Ure,  Borthwick's  agent  in  Glasgow,  who  was  in- 
structed to  institute  a  complaint  to  the  Magistrates  of  Glas- 
gow, stating  that  those  were  in  his  hand,  and  the  violence 
that  had  been  used  ;  there  was  such  an  action  x-aised. 

Q.   When? 

A.  That  very  day. 

Q.  When  you  were  examining  those  papers,  did  you  dis- 
cover that  Sir  Alexander  Boswelfs  name  was  there  ? 

A.  After  the  various  manuscripts  of  a  particular  hand- 
writing were  put  all  together,  on  examination  it  was  disco- 
vered that  those  manuscripts  were  believed  to  be  in  the 
hand-writing  of  Sir  Alexander  Boswell. 

Q.   Was  there  any  letter  with  his  name  subscribed  to  it? 

A.  Borthwick  was  out  for  some  time,  and,  on  coming 
back,  he  was  shown  those  manuscripts,  and  the  post-mark  of 
some  of  them.  Some  of  the  marks  were  cut  out,  and  others 
were  obliterated  with  ink.  On  examining  the  post  mark,  I 
thought  it  was  Edinburgh  ;  but,  on  asking  Mr  Borthwick 
when  he  came  in,  he  said  it  was  Mauchline,  and  that  the 
author  he  believed  was  Sir  Alexander  Oswald.  But  he 
added,  if  you  will  look  among  certain  papers,  you  will  find  a 
letter  from  the  gentlemen  to  whom  I  allude. 

Q.   And  did  you  find  that  letter  ? 

A.  We  found  that  letter.  That  letter  was  found,  and  it 
bore  the  signature  of  Sir  Alexander  Boswell.  I  was  not  ac- 
quainted with  the  hand-writing. 

Q.  When  Mr  Stuart  saw  the  name  of  Sir  Alexander  Bos- 
well, did  he  say  any  thing  ? 

A.  Nothing  that  1  recollect  of 

Q.  You  mentioned  he  never  had  spoken  of  him  before  ? 

A.  He  was  astonished,  he  said  he  had  never  suspected 
him. 

Q.  What  became  of  the  selected  papers  ? 

A.  They  were  put  by  me  into  the  hands  of  Mr  Spalding, 
at  Mr  Borthwick's  request. 

Q.  As  his  own  agent  ? 
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A.  As  his  own  agent ;  and  he  was  specially  instructed  not 
to  part  with  them  to  any  person  but  Mr  Borthwick. 

Q.  But  they  had  been  shown  to  Mr  Stuart.  You  did  not 
understand  that  the  injunction  was  to  prevent  them  from  be- 
ing shown  to  Mr  Stuart  if  he  wished  ? 

A.  They  were  to  be  shown  to  any  person  having  an  in- 
terest in  them  ;  but  not  to  be  given  away  by  Mr  Spalding. 

Q.  You  paid  the  money  for  liberating  Borthwick  ? 

A.  I  did. 

Q.  From  your  own  money  ? 

A.  From  my  own  proper  funds. 

Q.  Did  you  speak  to  Mr  Stuart  about  assisting  you  to 
pay  the  money  ? 

A-  Never. 

Q.  Did  he  offer  to  assist  you  to  pay  the  money  ? 

A.  Never. 

Q.  Have  you  any  person  bound  to  repay  it  to  you  ? 

A.  No — except  Borthwick.  I  have  an  assignation  to  his 
claim  of  repetition,  and  the  claim  against  him. 

Q.  Have  you  any  body  else  liable  to  your  claim  ? 

A.  Nobody  else. 

Q.  You  did  not  know  Mr  Stuart  till  you  were  introduced 
by  Mr  Spalding  on  the  Thursday  ? 

A.  I  never  saw  him  but  once  before. 

Q.  Had  you  ever  any  cash  transaction  with  Mr  Stuart  ? 

A.   Never. 

Cross-examined  hy  Mr  M'Neill. — Q.  Do  you  know  that 
the  process  b  efore  the  Magistrates  of  Glasgow  was  advocat- 
ed ? 

A.  I  know  it  was  advocated  subsequent  to  Borthwick's 
liberation. 

Mr  MoNcREiFF. — Do  you  remember  when  it  was  advo- 
cated ? 

A.  On  the  13th  or  14th  of  March. 

Q.  After  the  liberation  and  papers  were  procured  ? 

A-  I  am  sure  it  was  after  that. 

James  Gjbson  sworn. 

Examined  by  Mr  Cockburn. 

Q.  You  are  acquainted  with  Mr  Stuart  .^ 

A.  I  am. 

Q.  And  with  Mr  Roger  Aytoun,  writer  to  the  signet  ? 

A.  Yes. 

Q.  Did  you  ever  perceive  any  articles  in  the  Sentinel 
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newspaper,  or  in  the  Beacon,  which  you  legarded  as  offen- 
sive to  you  or  to  Mr  Stuart  ? 

A.  A  great  many,  Sir. 

Q.  Had  you  and  Mr  Aytoun  ever  any  conversations  about 
discovering  the  authors  of  those  paragraphs  ? 

A-   Very  many. 

Q.  Mr  Aytoun  is  the  agent  of  the  family  of  Hamilton  .'• 

A.  He  is.  Sir. 

Q.  Do  you  recollect  of  any  attack  being  made  on  Mr 
Stuart  in  the  first  number  of  the  Sentinel .'' 

A.  Certainly  I  do- 

Q.  Which  you  considered  a  false  attack  ? 

A.  A  most  atrocious  libel. 

Q.  You  have  heard,  I  presume,  of  a  person  of  the  name 
of  Borthwick,  one  of  the  editors  of  the  Sentinel .'' 

A.  I  have. 

Q.  Do  you  recollect  having  any  conversations  with  Mr 
Aytoun  in  the  beginning  of  March  last,  about  that  person  ? 

A    Mr  Aytoun  told  me  about  the  beginning  of  Isl  arch. 

Q.  Was  Mr  Stuart  present  on  this  occasion  ? 

A.  He  was  certainly  present. 

Q.  Tell  us  the  purport  of  what  took  place  when  Mr  Stu- 
art was  present  ? 

A.  Mr  Aytoun  told  us  he  understood  Borthwick  had  got 
possession  ol  all  the  manuscripts  of  the  libels  that  had  ap- 
peared in  the  Sentinel. 

Q.  That  was  about  the  beginning  of  March  ? 

A,  One  of  the  first  days  of  March. 

Q.  Did  that  turn  out  to  be  true  at  that  time  ? 

A.  For  some  days  I  conceived  it  to  be  true ;  but,  on  the 
last  Thursday  of  the  Session,  Mr  Stuart  told  me  it  was  a 
mistake ; — that  Borthwick  had  got  possesson  of  them,  but 
had  left  them  locked  up  in  a  sate ;  and  that  he  had,  since 
that  time,  been  thrown  into  prison. 

Q.  Was  that  on  Thursday  ? 

A.  The  Thursday  before  the  rising  of  the  Court. 

Q.  Had  you  any  farther  talk  with  Mr  Stuart  about  this 
discovery  ? 

A.  On  the  Thursday,  the  conversation  was  pretty  gene- 
ral in  the  morning  ;  and  afterwards  Mr  Stuart  told  me, 
that  the  agent  of  Borthwick  had  come  to  town,  and 
waited  upon  him  in  the  Parliament  House,  and  had  offered 
to  give  up  the  manuscripts  of  the  libels  against  him,  if  he 
would  withdraw  his  action  of  damages. 
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A  Did  Mr  Stuart  say  he  had  agreed  to  abandon  the  ac- 
tion ? 

Q.  He  said  he  had  positively  refused  to  come  to  any  un- 
derstanding on  tlie  subject,  but  had  desired  them  to  show 
him  the  manuscripts  of  the  libels,  when  he  would  consider 
what  should  be  done. 

Q.  You  were  aware,  at  this  time,  that  Mr  Borthwick 
was  in  jail  at  Glasgow? 

A.  I  had  heard  he  was  in  jail,  and  had  been  for  some 
days. 

Q.  Did  you  give  any  advice  to  Mr  Stuart  how  to  act  ? 

A.  Not  on  the  Thursday ;  but,  on  the  Saturday,  we  had 
farther  conversation,  and  I  understood  tliere  was  a  proposal 
to  give  in  a  bill  of  suspension  and  liberation  on  the  ground  of 
the  debt  for  which  Mr  Borthwick  had  been  incarcerated 
not  being  due-  I  said  I  thought  it  was  a  pity  to  tempo- 
rise in  a  matter  of  this  kind, — that  I  thought,  from  the  cha- 
racter I  had  heard  of  Alexander,  he  would  not  scruple  to 
take  means  to  get  possession  of,  and  destroy,  the  manu- 
scripts. I  said  to  Mr  Aytoun  and  Mr  Stuart,  that,  in  my 
opinion,  some  one  should  go  to  Glasgow  instantly,  pay  the 
debt,  procure  Mr  Borthwick's  liberation,  and  secure  the 
papers. 

Q.  Did  you  offer  to  pay  the  debt  yourself  rather  than 
this  should  not  be  done  ? 

A.  I  did  not  offer  ;  but  I  said,  I  would  much  rather  pay 
the  debt  than  run  any  farther  risk  of  losing  the  papers. 

Q.  Had  you  been  consulted  about  a  suspension  and  libe- 
ration for  Borthwick  ? 

A.  They  were  talking  of  giving  in  such  a  bill,  which  I 
thought  was  temporising  a  great  deal  more  than  was  neces- 
sary. 

Q.  Were  you  aware  there  had  been  an  action  or  process 
carrying  on  at  Glasgow  between  Borthwick  and  Alexander, 
as  to  Borthwick's  right  to  resume  possession .? 

A.  I  was.  I  had  been  told  that  the  Magistrates  had  de- 
creed in  Borthwick's  favour,  and  that  Akxander  having 
failed  to  fulfil  the  conditions  which  had  been  stipulated 
between  the  parlies,  Borihwick  was  authorized  by  the  Ma- 
gistrates to  resume  iiis  rights  as  a  partner. 

Q.  And  did  you  understand  that  the  interlocutor  was 
final  ? 

A.  Yes. 

Q.  Had  you  any  doubt  of  [Borthwick's  right  to  resume 
possession .'' 
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A.  None. 

Q.  Do  you  know  if  Mr  Stuart  had  any  doubt  ? 

A.  I  never  heard  any  doubt  stated  by  any  body. 

Q.  In  short,  your  only  fear,  and  cause  of  great  dispatch, 
was,  lest  Alexander  should  destroy  the  papers  ? 

A.  My  only  reason. 

Q.  Do  you  know  whether  Mr  Stuart  went  to  Glasgow  or 
no  ? 

A.  I  knew  afterwards.  I  did  not  know,  when  I  parted 
with  him,  that  he  was  to  go  to  Glasgow. 

Q.  "When  did  you  see  him  again  ? 

A.  On  Monday,  about  four  o'clock. 

Q.  Did  he  give  you  any  account  of  his  proceedings  ? 

A.  He  told  me  that  Borthwick  had  put  a  number  of  papers 
into  the  hands  of  his  agent,  which  he  (Mr  Stuart)  had  ex- 
amined ;  and  that,  to  his  astonishment,  he  had  found  that 
Sir  Alexander  Boswell  was  the  author  of  the  libels  against 
him. 

Q.  He  stated  he  not  only  found,  but  was  astonished  at 
finding,  that  Sir  Alexander  was  the  author  ? 

A.  He  was  astonished  to  find  that  Sir  Alexander  was  the 
author. 

Q.  Had  you  and  Mr  Stuart,  before  this,  much  confiden- 
tial conversation  about  these  libels  .'' 

A.  Daily  for  months. 

Q.  Had  you  many  conjectures  about  the  author  ? 

A.  Many. 

Q.  Did  you  ever  suspect  Sir  Alexander  as  the  author  of 
them  .-* 

A.  Never. 

Q.  Do  you  know  if  Mr  Stuart  wished  to  compare  any  of 
the  manuscripts  he  had  found  with  the  articles  in  the  Senti- 
nel newspaper  ? 

A.  I  gave  him  my  copy  of  the  Sentinel  for  that  purpose. 

Q.  You  were  possessed  of  a  copy ;  how  did  you  get  it .'' 

A.  From  seeing  the  libel  in  the  first  paper,  I  considered 
what  the  nature  of  the  publication  was  likely  to  be,  and  I 
caused  it  to  be  regularly  purchased  for  me  in  Glasgow,  and 
marked. 

Q,  I  wish  to  identify  the  copy  of  the  paper  you  showed 
Mr  Stuart. 

(The  paper  was  handed  to  the  witness.) 

A.  That  is  the  copy  I  purchased. 

Q.  He  got  that  from  you  to  compare  the  manuscripts 
with  ? 
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A.  He  did,  when  he  returned  it  to  me,  he  told  me  he  had 
marked  all  the  copies  of  which  he  conceived  the  manuscripts 
to  be  in  the  hand-writing  of  Sir  Alexander  Boswell ;  and  they 
are  marked  in  that  copy. 

Q.  You  are  aware  this  discovery  led  to  a  challenge  of  Sir 
Alexander  by  Mr  Stuart  ? 
A.  Yes. 

Q.  You  are  aware  that  that  affair  took  place  on  the  morn- 
ing of  the  26th  of  March  ? 
A.  Yes. 

Q.  When  had  you  seen  Mr  Stuart  previously  .'' 
A.  At  eleven  o'clock  of  the  evening  before. 
Q,  Did  he  then  tell  you,  on  what  day  he  believed   that 
that  meeting  was  to  take  place  ? 

A.  He  told  me  it  was  to  take  place  on  the  Thursday  fol- 
lowing. 

Q.  That  is,  two  or  three  days  after  you  were  talking  to 
him  .^  In  what  condition,  in  what  state  of  mind,  I  mean, 
was  he  at  the  time  ? 

A.  Particularly  calm  and  collected. 
Q.  Did  he  appear  to  be  actuated  by  any  malice  or  ran 
cour  against  Sir  Alexander  ? 
A.  Not  the  least 

Q.  Did  he  describe  his  feeling  at  all  to  you  ? 
A.  He  described  himself  as  being  placed  in  an  unpleasant 
situation,  from  which  it  was  utterly  impossible  to  relieve  him- 
self in  any  other  way  than  by  the  mode  he  had  taken. 

Q.  When  did  you  next  hear  any  thing  more  from  Mr 
Stuart  ? 

A.  About  eleven  o'clock,  next  day,  his  clerk  called  upon 
me,  and  delivered  a  sealed  packet. 

Q.  Was  there  any  letter  to  you  with  that  sealed  packet  ? 
A.  There  was. 

Q.  Was  the  sealed  packet  addressed  ^ 
A.  It  was  addressed  to  me. 

Q.  Do  you  know  the  contents  of  the  letter  ^  Have  you 
the  letter  now  ? 

A.  I  have  it  with  me. 
Q.  Have  you  any  objection  to  show  it  .'* 
A.  Not  the  least. 
-Q.  Read  it,  if  you  please. 

«'  My  Dear  Sir, 
"  The  other  party  saw  the  necessity  of  instant  action,  ow- 
ing to  circumstances  not  known  when  I  saw  you.    Be  so 
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kind,  if  I  am  completely  done  for,  as  to  have  the  inclosed 
conveyed,  according  to  direction,  within  four  days  after  thi? 
day,  not  sooner  than  the  third. 
*'  Be  quiet  till  you  hear. 

"  Yours  most  sincerely, 

*'  Ja.  Stuart. 
J,       "  Charlotte  Sti-eet, 
**  Four  o'clock  Tuesday  Morning.*^ 

Received  at  11  o'clock  A.  M.  26th  March  1822. J.  G. 

(Addressed  on  back,  "  Most  Private.    Ja^,  Gibson^  Esq" 

Witness. — The  inclosure  contained  a  packet  addressed 
to  Mrs  Stuart. 

Q.  Is  the  inclosure  there  ?  I  should  wish  to  see  that  in- 
closure. 

A.  I  should  mention,  that,  after  the  meeting  had  taken 
place,  Mr  Stuart  came  to  my  house ;  and  when  I  saw  him 
safe,  I  gave  it  back  to  him.  He  opened  it  in  my  presence, 
and  I  have  it  here. 

Q.  Be  so  good  as  read  it. 

(This  was  a  short  note  to  Mrs  Stuart,  dated  Tuesday 
morning,  which  Mr  Gibson  read.) 

Q.  When  did  you  next  see  Mr  Stuart  himself  .'* 

A.  At  two  o'clock  of  that  day. 

Q.  Upon  Tuesday  ? 

A.  Tuesday,  after  the  affair. 

Q.  Where  did  you  see  him  ? 

A.  When  coming  down  St  Andrew's  Street  I  saw  him 
coming  out  of  my  chambers ;  and;  when  he  saw  me,  he 
turned  short,  and  instantly  ran  up  into  my  room. 

Q.  What  took  place  then  ? 

A.  I  followed  him  as  fast  as  I  could.  I  shut  the  door, 
and  asked  what  had  happened.  He  ran  into  a  corner  of  the 
room,  covered  his  face  with  his  hands,  and  burst  into  tears. 
When  he  was  a  little  composed  I  again  put  the  question. 
He  said  he  was  afraid  Sir  Alexander  was  mortally  wounded. 
He  was  in  the  most  complete  agony  of  mind. 

Q.  Did  he  give  you  any  account  of  what  had  happened  on 
the  field  ? 

A.  After  some  time,  I  asked  him  some  questions,  and  he 
answered  those  questions  I  put  to  him. 

Q.  Did  he  express  any  wish,  that  he  had  missed  Sir  Alex- 
ander ? 

A.  He  did. 
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Q.  What  did  he  say  ? 

A.  He  said  he  had  taken  no  aim.  He  wished  to  God  he 
had  taken  an  aim,  for,  if  he  had,  he  was  certain  he  would 
have  missed  him — that  he  had  never  fired  a  pistol,  on  foot, 
in  his  life  before. 

Q.  Did  he  say  that  any  thing  particular  had  passed  be- 
tween him  and  Sir  Alexander  on  the  ground  ?  He  said  that 
he  had  asked  Lord  Rosslyn,  if  it  would  be  proper  in  him  to 
show  the  usual  mark  of  civility  to  Sir  Alexander,  and  that 
Lord  Rosslyn  having  approved  of  it,  he  accordingly  made  an 
advance,  and  was  in  the  act  of  putting  his  hand  to  his  hat 
when  Sir  Alexander  turned  his  head  from  him. 

Lord  Advocate. — I  am  extremely  averse  to  interfere,  but 
this  is  not  a  matter  which  touches  the  prisoner  ;  and  I  sub- 
mit to  the  consideration  of  the  gentlemen  opposite,  how  far 
they  should  proceed  with  it. 

Mr  Jeffrey. — I  am  quite  sure  Mr  Stuart  was  mistaken 
in  supposing  that  Sir  Alexander  had  intentionally  turned  from 
him.  I  infer  from  the  testimony  of  Lord  Rosslyn,  that  there 
was  an  advance  of  that  kind,  but  that  it  had  not  been  obser- 
ved by  Sir  Alexander,  More  than  that  we  never  proposed 
to  establish. 

Mr  CocKBuRN. — Did  you  give  Mr  Stuart  any  advice  as  to 
what  he  should  do  ? 

A.  I  said  that  he  must  instantly  leave  the  country, — that 
his  remaining  would  only  subject  him  to  very  unnecessary 
imprisonment. 

Q.  Was  he  himself  eager  to  go,  or  to  remain  ? 

A.  He  positively  refused  at  first  to  go.  He  said,  where- 
ever  he  v/ent,  he  would  be  miserable,  till  he  knew  Sir  Alex- 
ander's fate,  and  he  would  not  go  till  he  should  know  it. 

Q-  Did  you  urge  him  again  in  spite  of  that,  to  go  ? 

A.  I  pressed  him  in  the  strongest  manner.  I  said,  no 
time  should  be  lost  in  giving  him  information  of  Sir  Alex- 
ander, but  he  must  leave  the  country.  He  at  last  agreed. 
He  said  Mr  Liston  had  a  better  opinion  of  the  case  than  Mr 
Wood,  and  he  hoped,  in  God,  it  would  turn  out  to  be  well- 
founded. 

Q.  Had  he  made  any  preparation  in  the  way  of  money  for 
going  ? 

A.  No.     I  went  to  the  bank,  and  got  money  for  him. 

Q.  That  was  necessary  for  his  going  ? 

A.  It  was  necessary  for  his  going. 

Q.  He  made  it  a  condition  of  his  going  that  you  would 
give  notice  of  his  being  willing  to  stand  trial  ? 
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A.  He  did.  Afterwards  I  met  him  at  his  own  house, 
and  the  last  words  he  said  were,  Remember  to  give  notice 
that  I  shall  be  ready  to  stand  trial. 

Q.  Did  you  give  notice  to  that  effect  to  any  public  officer  ? 

A.  Next  morning,  I  saw  Mr  Sheriff  Duff' between  11  and 
12  o'clock,  and  I  gave  him  the  notice. 

Q.  Verbally? 

A.  Verbally. 

Q.  That  was  upon  Wednesday  the  27th  ? 

A.  Wednesday  the  27th. 

Q.  Did  you  receive  any  notice  soon  thereafter  upon  that 
matter  ? 

A.  Upon  Thursday  the  28th,  I  sent  a  notice  to  the  Star 
and  Advertiser  newspapers,  that  that  notice  had  been  given, 
and,  on  the  29th,  I  received  a  note  from  Mr  Rolland,  Crown 
Agent,  saying,  that  it  had  been  stated  in  the  newspapers, 
that  Mr  Stuart  had  given  such  notice,  and  desiring  to  know 
to  whom  he  had  given  the  notice. 

Q.  Have  you  Mr  RoUand's  letter  with  you  ? 

A.  I  believe  I  have. 

Q,  Please  read  the  letter  ? 

"  Edinburgh,  29th  March  1822. 

«*  Dear  Sir, 

«'  In  consequence  of  the  paragraph  in  the  Edinburgh  Ad- 
vertiser of  this  date,  stating,  that  Mr  James  Stuart,  W.  S. 
had  announced  to  the  proper  quarter,  (as  the  paragraph  im- 
plies,) that  he  was  ready  to  stand  his  trial  whenever  he  is 
called  upon,  I  am  directed  by  the  Crown  Counsel,  who  are 
aware  that  you  had  communication  with  Mr  Stuart  after  Sir 
Alexander  Boswell  was  wounded,  to  apply  to  you  to  know 
whether  Mr  Stuart  authorized  any  such  notice  and  intimation 
to  be  made  for  him,  and  if  so,  to  whom  such  notice  has  been 
given. 

"lam, Dear  Sik,  your  most  obedient  humble  Servant, 

**  James  Gibson,  Esq.  W-  S.  Ad.  Holland.'' 

Q.  Did  you  answer  that  letter  ? 
A.  I  answered  it  the  same  day. 

«  Edinburgh,  29th  March  1822. 
*«  In  answer  to  your  letter  of  this  date,  I  must  beg  to  refer 
you  to  the  conversation  I  had  with  Mr  Sheriff  Duff,  on  Wed- 
nesday last. —  I  am,"  &c. 

Q.  Did  you  ever  make  any  other  applications  for  getting 
the  trial  on  ? 

A,  I  wrote  a  letter  either  on  the  4th  or  5th  of  April,  beg- 
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ging  the  trial  might  be  brought  on ;  and  I  received  a  letter 
from  Mr  RoUand  on  the  6th. 

"  Edinburgh,  6th  April  1822. 
*•  Dear  Sir, 

"  I  prefix  a  copy  of  a  letter  I  received  from  the  Solicitor- 
General  this  forenoon. 

"  I  am,  Dear  Sir,  your  most  obedient  Servant, 
"  James  Gibson,  Esq.  Ad.  Holland.'" 

The  Solicitor-General's  letter  referred  to  was  as  follows  : 

«  Edinburghy  6th  April  1822. 

''  I  understand  that  Mr  Gibson  has  intimated  to  you,  that 
Mr  Stuart  is  ready  to  stand  trial  when  indicted. 

**  You  will  take  an  opportunity  of  explaining  to  Mr  Gib- 
son, that  it  is  not  intended  to  raise  an  indictment  against  Mr 
Stuart  until  he  is  in  custody,  and  has  been  judicially  examin- 
ed. It  is  obvious  that,  by  keeping  out  of  the  way  till  the  day 
of  trial,  he  would  avoid  a  judicial  examination,  and  there  is 
no  reason  for  departing  in  this  case  from  the  ordinary  rules 
of  criminal  procedure.  It  is  not  customary  to  raise  an  in- 
dictment, without  previously  examining  the  criminal,  except 
in  cases  where  the  party  has  escaped,  and  does  not  mean  to 
stand  trial.'* 

Q.  Did  you  answer  that  letter  ? 

A.  I  saw  Mr  RoUand,  and  remonstrated  on  the  subject. 
And  I  afterwards  wrote  him  upon  the  15th  of  April,  as  fol- 
lows : 

**  I  beg  again  to  say  to  you,  what  I  communicated  to  Mr 
Sheriff  Duff"  on  the  27th  of  March,  and  to  you  in  my  letters 
of  29th  March  and  5th  April,  that  Mr  Stuart  will  appear  to 
stand  trial,  whenever  the  Crown  Counsel  shall  think  proper 
to  indict  him. 

**  Since  the  date  of  these  letters,  I  have  received  yours  of 
the  6th,  with  a  copy  prefixed  of  a  letter  from  the  Soli- 
citor-General, in  which  he  desires  you  to  inform  me.  that 
it  is  not  intended  to  raise  an  indictment  against  Mr  Stuart 
until  he  is  in  custody,  and  has  been  judicially  examined — 
that  by  keeping  out  of  the  way  till  the  day  of  trial,  he  would 
avoid  a  judicial  examination, — and  there  was  no  reason  for 
departing  in  his  case  from  the  ordinary  rules  of  criminal 
procedure.  It  was  not  customary  to  raise  an  indictment 
without  previously  examining  tlie  criminal,  except  in  cases 
where  the  party  had  escaped,  and  did  not  mean  to  stand 
trial. 
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<*  1  beg  to  submit  this  resolution  to  the  farther  considera- 
tion of  the  Crown  counsel.  You  know  that,  in  England, 
the  invariable  practice  in  cases  of  this  kind  is  to  indict  in- 
stantly, without  regard  to  the  2)efson  accused  being  in  custo- 
dy,— and,  if  I  am  not  mistaken,  a  practice  has  prevailed,  in 
the  few  cases  that  have  occurred  in  Scotland,  even  more  fa- 
vourable to  such  persons — I  am  told,  that  in  different  cases, 
particularly  that  of  Glengarry,  indictments  have  been  insist- 
ed in  without  the  person  accused  being  in  custody  ; — and 
that,  in  other  cases,  such  as  Lieutenant  Charles  Grant  for 
killing  Mr  Fowke,  and  Captain  Maclean  for  killing  Lieute- 
nant Shand, — not  only  was  there  no  imprisonment  of  the 
parties,  but  no  indictment  was  ever  raised. 

"  In  these  circumstances,  I  trust  that  the  Crown  counsel 
may  see  the  propriety  of  Mr  Stuart  being  instantly  indicted, 
when  they  may  depend  upon  his  appearance.  Indeed,  no- 
thing but  a  trial  can  clear  up  this  most  unfortunate  business 
in  a  manner  at  all  satisfactory  to  him.  But,  if  the  Crown 
counsel  shall  still  determine  not  to  indict  Mr  Stuart  until  he 
be  in  custody,  1  hope  that  they  will  give  an  assurance 
that  there  shall  be  no  unnecessary  delay,  but  that  the  trial 
shall  be  brought  on  as  soon  as  can  reasonably  be  expected. 
Trusting  to  your  giving  me  an  immediate  answer,  I  remain," 
&c. 

Q.  Did  you  get  an  answer  ? 

A.  I  received  an  answer  on  the  22d  of  April  in  the  fol- 
lowing terms  : 

«  22d  April  1822. 

«  In  a  letter  I  have  this  day  received  from  the  Lord  Ad- 
vocate, he  directs  an  indictment  to  be  forthwith  raised 
against  Mr  Stuart,  and  served  ;  and  that,  when  served,  the 
trial  will  proceed  on  the  expiry  of  the  usual  inducicCj  unless 
Mr  Stuart  should  himself  ask  for  delay,  or  the  ends  of  jus- 
tice should  demand  it,  I  am,"  &c.  ««  P.  S. — The  Court  of 
Justiciary  does  not  meet  till  Monday  the  20th  of  May,  and 
that  day  at  present  is  allotted  for  the  trial  of  Alexander  M. 
Anderson,  Probably  Monday,  the  27th  May,  may  be  taken 
for  Mr  Stuart's  trial."" 

Q.  Did  you  return  an  answer  to  that  letter,  or  again  write 
to  Mr  Rolland  ? 

A.  I  wrote  several  letters  to,  and  had  several  meetings 
with,  Mr  Rolland.  I  wrote  him  again  on  the  18th  May  »5 
follows  : 
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''  18th  May  1822. 

«'  I  am  extremely  mortified  to  learn  from  your  clerk  to- 
day that  Mr  Stuart's  trial  is  again  delayed. 

«  You  know  that,  on  the  27th  of  March,  I  intimated  to 
Mr  Sheriff  Duff  that  Mr  Stuart  would  be  ready  to  take  his 
trial  whenever  it  was  thought  proper  to  bring  it  on.  This 
resolution  I  again  communicated  to  you  on  the  ith  of  April, 
and  very  often  afterwards. 

"  On  the  24th  of  April  the  Lord  Advocate  assured  a  friend 
of  Mr  S.'s  that  he  had  some  time  before  written  from  Wey- 
mouth to  desire  that  the  trial  be  proceeded  In  without  delay ; 
and  that,  in  answer  to  a  letter  from  Scotland,  of  date  the  16th 
of  April,  saying  that  there  was  no  reason  for  hurrying  it  on, 
his  Lordship  had  again  written,  repeating  the  order  to  pro- 
ceed as  soon  as  possible. 

"  On  the  22d  of  April  you  wrote  me  that  you  had  received 
the  Advocate's  orders  to  raise  the  indictment  forthwith, 
and  that  it  would  be  proceeded  in  without  delay,  "  unless 
Mr  Stuart  should  himself  ask  for  delay,  or  the  ends  of  jus- 
tice required  it ;"  and  you  add  in  a  P.  S.,  *'  that  probably 
the  27th  of  May  may  be  taken  for  Mr  Stuart's  trial."  You 
afterwards  wrote  that  it  could  not  take  place  sooner  than  the 
3d  of  June  ;  1  am  now  informed  by  your  clerk,  that,  "  on 
account  of  the  Solicitor-General  having  only  returned  from 
London  five  days  ago,  the  trial  cannot  take  place  sooner  than 
the  10th  of  June,"  and  no  assurance  has  been  given  that  it 
will  certainly  take  place  on  that  day.  I  need  not  repeat  to 
you  what  I  have  so  often  expressed — the  unceasing  anxiety  of 
Mr  Stuart  to  have  the  trial  brought  on  as  speedily  as  possible, 
and  the  extreme  prejudice  which  he  suffered  in  many  points 
of  view  from  the  delay.'' 

Q.  Tell  me,  In  general,  did  you  continue,  to  the  last,  en- 
deavouring to  bring  on  this  trial  ? 

A.  I  did. 

Q.  You  are  not  aware,  Mr  Stuart  absconded  or  fled  from 
justice  ? 

A.  Certainly  not, 

Q.  Were  you  ever  employed  to  act  as  agent  for  Mr  Stu- 
art since  the  Indictment  was  raised  ? 

A.  Never.     I  never  Intended  doing  so. 

Q.  You  have  known  Mr  Stuart  a  great  many  years  ? 

A.  Most  intimately. 

Q.  In  public  and  in  private  ? 
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A.  In  public  and  in  private. 

Q.  You  will  be  so  good  as  say,  what  your  opinion  of  his 
character  is,  principally  as  to  peaceableness  and  good  temper  ? 

A.  He  is  one  of  the  kindest-hearted,  and  best-tempered 
men  I  ever  knev/. 

Q.  Have  you  ever  known  him  given  to  quarrelsomeness  ? 

A.  Never. 

Q.  Do  you  know  him  to  be  a  person,  or  the  reverse,  who 
is  apt  to  make  his  politics  disturb  his  private  friendships  ? 

A.  I  never  knew  him  introduce  politics  so  as  in  any  way 
to  interfere  with  private  friendship. 

Q.  What  is  the  date  of  the  last  letter,  written  by  you,  re- 
lative to  bringing  on  this  trial  ? 

A.  18th  May. 

Q.  Please,  Sir,  read  that  letter  once  more. 

(The  letter  again  read  by  the  witness.) 

Mr  MoNCREiFF. — You  have  a  volume  of  the  Sentinel  in 
your  hand .? 

A.  Yes. 

Q.  You  spoke  of  the  first  number  of  Sentinel.  What  ar- 
ticle in  that  number  did  you  refer  to  ? 

A.  It  bears  the  title  "  James  Stuart  and  the  Lord  Advocate." 

Q.  You  are  aware  Mr  Stuart  went  to  France  ? 

A.  Yes. 

Q.  You  have  mentioned  repeated  solicitations  were  made 
by  you  on  his  part  to  bring  on  the  trial  ? 

A.  Yes. 

Q.  Was  this  in  consequence  of  the  instructions  when  he 
left  you,  or  did  he  renew  them  ? 

A.  They  were  originally  upon  his  verbal  instructions,  and 
I  afterwards  received  a  letter,  hoping  I  had  given  the  neces- 
sary intimation. 

Mr  LisTON,  Surgeon,  sworn. 

Examined  by  Mr  Moxcreiff.— -Do  you  know  Mr 
Stuart  ? 

A.  Yes. 

Q.  Do  you  remember  his  calling  upon  you  about  the  end 
of  March  last  ? 

A.  Upon  the  26th. 

Q.  At  what  hour } 

A.  At  an  early  hour  in  the  morning,  a  little  before  five. 

Q.  Did  he  mention  the  business  on  which  he  called .? 

A.  He  did  not.  He  wished  me  to  go  to  the  country 
with  him. 
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Q.  Did  you  go  along  with  him  ? 
A.  Yes. 

Q.  In  the  course  of  the  journey  did  he  explain  the  pur- 
pose of  his  journey,  or  did  you  find  it  out  ? 

A.  I  understood  what  the  object  was.  He  did  not  tell 
me  till  I  got  to  the  other  side  of  the  water.  I  guessed  his 
purpose. 

Q.  Did  he  mention  the  party  he  was  to  meet  ? 

A.  Upon  the  other  side  of  the  water  he  did. 

Q.  Did  he  say  any  thing  particular  about  what  might 
be  the  event  ? 

A.  He  said  there  was  no  other  course  left  for  him  but  the 
one  which  he  had  taken  ;  and  said,  he  had  no  animosity  to- 
wards Sir  Alexander  Boswell.  He  seemed  to  apprehend 
danger  to  himself. 

Q.  Did  he  say  any  thing  as  to  his  wish  to  kill  his  oppo- 
nent or  otherwise  ? 

A.  He  said  Sir  Alexander  was  a  relation  of  his, — that  he 
had  no  animosity  against  him, — that  he  did  not  wish  to  in- 
jure him  in  any  way.  He  mentioned  something  of  a  duel 
which  had  taken  place  between  Captain  Ayton  and  another 
gentleman,  and  hoped  no  greater  damage  than  happened  on 
that  occasion  would  be  the  result  of  the  intended  meeting, 
one  of  the  parties  to  the  duel  he  mentioned  having  been 
wounded  in  a  toe. 

Q.  Where  did  you  go  to  ? 

A.  Hillside. 

Q.  And  what  took  place  at  Hillside  ?  How  long  did  you 
stay  there? 

A.  About  an  hour. 

Q.  What  was  Mr  Stuart  engaged  in  doing  there? 

A.  He  was  engaged  among  his  papers.  He  wrote  some, 
to  one  of  which  I  put  my  signature.  I  understood  it  to  be 
his  settlement.  He  put  some  of  the  papers  in  a  drawer  in 
the  sideboard. 

Q.  Did  you  see  him  put  up  any  keys  ? 

A.  He  put  up  a  number  of  papers.  I  was  not  attending 
much  to  what  he  was  doing, 

Q.  Did  he  give  you  any  note  or  memorandum  -'' 

A.  On  the  road  to  Auchtertool  he  did. 

Q.  Did  he  tell  you  any  thing  about  it  ? 

A.  To  read  it  in  case  he  should  be  hit. 

Q.  Have  you  got  that  memorandum  ? 

A.  Yes. 
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Q.  Will  you  be  so  good  as  read  it  to  us  if  you  please  ? 

(Witness  read  as  follows :) 
*'  If  I  am  hit,  and  it  is  wrong  to  take  me  to   Edinburgh, 
I  wish,  if  not  risking  too  much,  to  be  taken   to   Hillside, 
where  every  thing  is  comfortable,  and  where  I  v\ill  recover 
far  sooner  than  any  where  else. 

"  If  my  senses  remain,  and  I  am  not  moribund,  send  as 
fast  as  possible  for  my  wife,  with  all  due  caution.     She  is, 
of  all  her  family,  that  one  who  would  the  least  wish  me  to 
live  with  a  dishonoured  name; 
"  I  have  a  dislike  to  be  over-bled. 

"  J.  S. 
**  Hillside,  Tuesday  morning, 
March  26." 

Q.  Were  there  any  arrangements  made  about  the  duel, 
at  Hillside,  before  you  left  it  ? 

A.  ]Not  that  I  know  of. 

Q.  Then  you  went  along  with  him  to  Auchtertool  ? 

A.  Yes. 

Q.  How  did  Mr  Stuart  appear  at  that  time  ;  was  he  much 
agitated,  or  was  he  cool  ? 

A.  Quite  cool. 

Q.  Did  you  see  the  gentlemen  take  their  ground  when  it 
was  measured  ? 

A.  Yes. 

Q.  Did  you  see  them  fire  ? 

A.  I  did  not.     I  turned  my  back. 

Q.  You  saw  Sir  Alexander  afterwards? 

A.  Yes. 

Q.  And  did  you  do  any  thing  professionally  ? 

A.  I  removed  some  portion  of  the  broken  bone,  and  ex- 
amined the  wound  as  far  as  could  be  done. 

Q.  Did  you  remain  or  did  you  go  away  after  that  ? 

A.   I  remained  and  assisted  in  carrying  him  to  Balmuto. 
I  remained  there  about  an  hour  and  a  half 

Q.  Then  you  came  away,  leaving  Dr  Wood  there,  I  sup- 
pose ? 

A.  Yes. 

Q.  And  you  returned  to  town  along  with  Mr  Stuart  ? 

A.  Mr  Stuart  had  gone  before ;  I  returned  to  town  by 
myself 

Thomas  Allan,  Esq.  Banker  in  Edinburgh,  sworn. 

Examined  by  Mr  Jeffrey — Do  you  know  Mr  Stuart  ? 
A.  I  do. 
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Q.  You  heard  of  the  unfortunate  meeting  between  him 
and  the  late  Sir  Alexander  Boswell  recently  after  it  hap- 
pened ?    ■ 

A.  I  did. 

Q.  You  heard  of  his  death  in  London  ? 

A.  I  was  told  he  was  dead  the  day  before  I  left  London. 

Q.  Had  you  then  heard  of  his  death  from  any  certain  au- 
thority ? 

A.  I  had  no  certain  knowledge  of  his  death  at  that  time  ; 
but  it  was  reported  in  such  a  manner,  that  I  rather  suspect- 
ed it  was  the  case. 

Q.  You  had  heard  Mr  Stuart  had  gone  to  France  ? 

A.  I  heard  he  had  gone  the  day  before. 

Q.  You  saw  some  of  Mr  Stuart's  friends  in  London,  and 
carried  some  message  to  him  ? 

A.  I  did. 

Q.  Where  did  you  find  him  ? 

A.  At  the  Hotel  De  Maurice  at  Calais.  1  carried  him  his 
passports.  The  object  of  my  journey  was  partly  to  convey 
his  passports  to  him.  I  liad  learnt  from  Sir  Ronald  Ferguson 
that  he  had  left  London  without  his  passports. 

Q.  How  did  Mr  Stuart  receive  you,  and  what  conversation 
had  you  with  him  ? 

A.  It  was  necessary  to  give  that  explanation  of  my  coming 
there  ;  and,  after  1  put  the  passports  irUo  his  hands,  he  said  to 
me,  What  news  do  you  bring  me  ?  I  immediately  understood 
from  him  that  his  question  related  to  Sir  Alexander  Boswell ; 
and  1  stated,  that  1  was  sorry  to  say  the  news  were  bad  for 
him.  Then,  said  he.  Sir  Alexander  is  dead.  1  replied,  such 
was  the  report  in  London  the  day  I  left  it. 

Q.  Did  he  say  this  in  a  calm,  or  in  an  agitated  and  disturb- 
ed manner  ? 

A.  With  a  great  deal  of  anxiety  in  his  manner.  When 
I  told  him  he  was  dead,  he  was  in  very  great  agitation,  and 
burst  into  tears. 

Q.  Did  any  thing  more  pass  ?  What  did  you  say  upon 
that  ? 

A.  He  continued  in  great  distress.  I  thought  it  right  to 
recall  him  a  little  to  himself,  and  pointed  out  to  him  the  man- 
ner the  business  had  been  forced  upon  him.  True,  he  said, 
but  remember  his  poor  wife  and  family. 

Q.  And  did  he  continue  agitated  and  distressed  ? 

A.  He  certainly  did  for  a  considerable  time. 

Q.  Were  you  much  with  him  ? 

A.  We  were  together  for  a  fortnight  or  three  weeks. 
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Q.  Did  he  still  appear  to  be  much  distressed  at  what  had 
happened  ? 

A.  His  mind  was  constantly  returning  to  it.  Whenever 
the  conversation  flagged,  he  seemed  constantly  absorbed  in 
thought. 

Q.  You  were  the  first  person  brought  him  this  intelligence  ? 

A.  Certainly. 

Q.  Did  Mr  Stuart  express  any  desire  to  remain  out  of  the 
country  longer  than  was  necessary  to  save  himself  from  im- 
prisonment ? 

A.  Quite  the  contrary.  He  always  expressed  his  anxiety  to 
return,  and  stand  trial,  if  bis  friends  would  allow  him. 

Q.  Was  there  any  report  that  it  was  the  intention  of  Go- 
vernment to  apply  to  the  Government  of  France  to  have  Mr 
Stuart  taken  up? 

A.  I  believe  such  a  report  existed. 

Q.  Was  any  application  of  the  kind  made  to  your  know- 
ledge ? 

A.  No.  While  in  Paris,  Mr  Stuart  received  a  letter  from 
Mr  Gibson,  stating  the  delay  of  the  trial.  Mr  Stuart  wished 
to  have  an  interview  with  the  English  Ambassador.  He  waited 
on  Mr  Crosby,  and  explained  to  him  the  object  of  his  wish  to 
have  an  interview  with  the  Ambassador  himself.  He  went  to 
the  Ambassador's,  and  had  an  interview  with  Sir  Charles 
Stuart- 

Q.  Did  you  go  with  him  ? 

A.  I  went  to  the  Ambassador's  Hotel  with  him,  but  t  did 
not  see  Sir  Charles. 

Q.  Do  you  know  if  he  afterwards  catne  to  Calais  to  be  in 
more  near  intercourse  with  his  friends  ? 

A.  He  did. 

Q.  Did  you  know  he  wrote  to  the  Ambassador  to  that  pur- 
pose ? 

A.  He  wrote  a  letter  before  he  left  Paris  to  the  Ambassa- 
dor, intimating  his  intention  of  removing  to  Calais.  *  I  saw 
that  letter,  and  know  it  was  delivered.  It  stated  he  would  al- 
ways be  ready  to  attend,  when  called  upon. 

John  Clerk,  Esq.  of  Eldin,  Advocate,  sworn. 

Examined  by  Mr  Moncreiff—- 

Q.  Do  you  know  Mr  Stuart  ? 

A.  Yes,  I  am  acquainted  with  Mr  Stuart. 

•  This  Letter  will  be  found  iu  Appendix,  No.  XIL 
p 
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Q.  Did  you  meet  with  him  in  London  soon  after  this  event 
took  place  ? 

A.   Yes,  Sir. 

Q.   Did  you  afterwards  see  him  in  Paris  ? 

A.  Yes. 

Q.  When  you  saw  him  in  London,  it  was  not  known 
whether  Sir  Alexander  was  dead  or  not  ? 

A.  It  was  not  known. 

Q.  When  you  saw  him  in  Paris,  did  you  give  him  the  in- 
telligence of  Sir  Alexander's  death  ? 

A.  I  did  not  give  Mr  Stuart  the  intelligence  of  the  death 
personally,  but  I  have  reason  to  believe  I  was  the  means  of 
communicating  the  intelligence  to  him  ,•  and  I  saw  him  soon 
afterwards. 

Q.  How  did  he  appear  to  be  affected  by  the  intelligence 
of  the  death  of  Sir  Alexander  ? 

A.  He  appeared  to  me  to  be  very  deeply  affected.  I 
saw  him  twice  before  the  intelligence  of  the  death  was  re- 
ceived, and  he  was  apprehensive  bad  news  might  arrive  ;  but 
when  1  saw  him  after  tiie  intelligence  of  tlie  death  had  been 
communicated  to  hirh,  he  appeared  to  be  very  deeply  affected 
indeed.  He  shed  tears,  and  was  much  moved.  He  was  not 
so  much  so  afterwards,  though  he  remained  serious. 

Robert  Maconochie,  Esq.  sworn- 
Examined  by  Mr  Murray. — 

Q.  Were  you  acquainted  with  the  late  Sir  Alexander  Bos- 
wdj  ? 

Q.  I  was. 

A.  You  were  well  acquainted  with  him  ? 

Q.  Very  well  acquainted  with  him. 

A,  You  received  a  letter  from  him  in  the  month  of  March 
lasrt  ? 

A.  I  did. 

Lord  Advocate. — I  hope  the  Counsel  for  the  defence 
will  not  deem  it  necessary  to  have  that  letter  read  :  it  is  a  pri- 
vate confidential  letter.     If  they  do,  there  it  is. 

Mr  Jeffrey — I  can  assure  the  Court  and  the  learned 
Gentlemen  opposite,  that  we  have  no  desiie  to  do  more  than 
we  feel  to  be  necessary  for  the  defence  of  the  prisoner ;  and 
I  would  be  sorry  to  do  any  thing  that  could  excite  pain  to  the 
friends  of  the  deceased,  or  doubt  of  the  propriety  of  our  con- 
duct in  the  minds  of  the  learned  Gentlemen  opposite,  whose 
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good  opinion  I  am  anxious  to  possess.  On  the  purport  of 
that  letter  I  will  make  but  one  remark.  The  letter  showg 
that  vSir  Alexander  considered  himself  as  liable  to  the  call  he 
received,  as  bound  to  answer  it,  and  particularly  a  call  at  the 
instance  of  Mr  Stuart, — that,  at  the  time  he  wrote  that  letter, 
he  contemplated  the  possibility  of  putting  Mr  Stuart's  life  in 
hazard.  And  we,  therefore,  think  it  material  to  prove  this, 
and  to  have  the  letter  produced  also,  as  another  specimen  of 
Sir  Alexander's  penmanship,  in  order  to  complete  the  proof 
of  the  hand-writing,  and  to  show,  comparatione  literarum,f 
that  the  other  documents  founded  on  are  genuine. 

With  these  views,  whatever  my  own  inclination  may  be,  I 
cannot  abstain  from  calling  for  production  of  that  letter. 
And  I  hope  I  shall  not  be  thought  to  have  done  any  thing  im- 
proper or  unnecessary  on  this  occasion. 

Loud  Justice-Ciekk. — What  is  the  date  of  the  letter  i 

A.  The  24lh  of  March. 

Mr  Murray — When  you  received  it,  did  you  understand 
it  to  be  from  Sir  Alexander  ? 

A.  I  supposed  it  to  be  so,  and  I  answered  it  to  Sir  Alex- 
ander. 

Q.  Did  you  ever  receive  any  subsequent  communication 
from  Sir  Alexander  Boswell  ? 

A.  No,  none. 

Mr  CocKBURN. — All  of  us,  the  Counsel  for  Mr  Stuart, 
are  of  opinion,  that  every  word  of  that  letter  is  necessary  for 
his  defence,  and  ought  to  be  read. 

(The  letter,  which  will  be  found  in  the  Appendix,  No.  IX. 
was  read.) 

Dr  Coventry  of  Shanwell,  Professor  of  Agriculture  in  the 
University  of  Edinburgh,  sworn. 

Examined  by  Mr  Jeffrey.— 

Q.  Are  you  acquainted  with  Mr  Stuart,  the  pannel  at  the 
bar  ? 

A.  1  am. 

Q.  Have  you  been  long  acquainted  with  him  r 

A.  Eighteen  years. 

Q.  Have  you  known  him  in  public  and  in  private  society  I 

A.  Very  well  in  both. 

Q.  I  ask  you  what  is  your  opinion  of  his  temper  and  dis- 
position, especially  as  to  violence  or  moderation. 

A.   His  temper  is  of  the  very  best. 

Q.  Have  you  had  occasion  to  meet  him  in  pretty  large 
meetings,  where  there  was  talk  and  raillery  going  on  l 
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A.  Yes. 

Q.  Is  he  a  safe  man  to  joke  or  tease  a  little  i 

A.  Perfectly  safe. 

A.  Very  conciliating  in  his  disposition  and  manners  ? 

A.  Very. 

Q.  Did  you  ever  happen  to  see  him  where  there  was  any 
disposition  to  quarrel  among  others  ? 

A.  Yes. 

Q.  And  how  did  he  comport  himself? 

A.  He  was  always  disposed  to  peace. 

Q.  Did  you  know  the  late  Sir  Alexander  Boswell  ? 

A.  Very  well. 

Q.  Had  you  been  long  acquainted  with  him  ? 

A.  For  about  twenty  years- 

Q.  Had  you  ever  any  correspondence  with  him  ? 

A.  A  great  deal  of  correspondence. 

Q.  Did  he  attend  your  lectures  ? 

A.  I  believe  he  did. 

Q.  Are  you  acquainted  with  his  hand-writing  ? 

A.  Yes. 

(The  signed  letter,  the  song,  and  the  letter  signed 
Ignotus,  were  shown  to  the  witness.) 

Q.  Look  at  the  address  of  the  one  dated  "  Dumbarion." 
Is  that  his  hand-writing  ? 

A.  It  is  his. 

Q.  The  letter  signed  Alexander  Boswell— is  that  his  ge- 
nuine hand-writing  ? 

A.  Yes. 

Q.  There  is  a  single  sheet — a  metrical  composition — look 
at  it,  and  turn  to  the  address  ? 

A.  The  beginning  of  the  song  is  less  like  his  hand-writ* 
ing ;  but  the  end  becomes  more  like  it.  But  I  believe  the 
whole  to  be  his.  The  B's  are  the  same,  and  the  C's  and 
Y's  throughout  the  paper  are  the  same. 

(Other  papers  here  shown  to  the  witness.) 

Q.  Have  you  seen  those  papers  before  ? 

A.  No. 

Q.  Look  at  the  address  of  the  song,  and  of  the  letter 
signed  *•  Ignotus."     Do  they  appear  the  same  ? 

A.  I  think  they  are  quite  the  same  hand-writing. 

Q.  Look  at  that  letter  ? 

Crown  Counsel. — What  letter  is  that  ? 

Mr  Jeffrey. — We  have  hitherto  only  been  examining 
the  hand-writing  of  the  documents  libelled,  and  produced  by 
the  prosecutor.  Along  with  our  defences,  and  in  our  de- 
fences, we  explain  the  purposes  for  which  we  bring  forward 
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certain  other  manuscripts ;  two  more,  one  signed  by  the  fic- 
titious name  of  '•  Mark  Tod,"  that  which  I  have  now  in 
my  hand,  and  the  other  headed  on  the  top,  *'  The  late 
Lieutenant  James  Stuart"  And  we  have  stated,  both  in 
the  defences,  and  in  the  opening  to-day,  that  Mr  Stuart  was 
decided  to  require  the  explanation  of  and  to  come  to  the 
meeting  with  Sir  Alexander  Boswell,  not  only  on  account  of 
the  evidence  libelled,  but  on  account  of  other  attacks,  the 
evidence  of  which  was  in  his  hands  at  the  time  that  Lord 
Rosslyn  communicated  with  Sir  Alexander  and  Mr  Dou- 
glas. If  we  find  no  objection  to  it,  I  intend  to  prove  that 
these  two,  being  original  articles  of  what  were  published  in 
the  Sentinel,  are  also  in  the  hand-writing  of  Sir  Alexander 
Boswell. 

Mr  M'Neill. — If  these  documents  are  merely  for  esta- 
blishing the  identity  of  Sir  Alexander's  hand-writing,  we  do 
not  object. 

Mr  Jeffrey. —  We  shall  take  no  such  objection.  I  intend 
to  found  upon  them  in  corroboration  of  our  statement,  that 
beside  the  papers  taken  by  Lord  Rosslyn  to  Mr  Douglas 
and  Sir  Alexander,  there  were  other  writings  of  Sir  Alexan- 
der's offensive  and  injurious  to  Mr  Stuart.  He  obtained 
the  copies  of  other  articles,  in  reference  to  which  he  thought 
himself  justifiable  in  calling  on  Sir  Alexander  to  avow  whe- 
ther he  was  the  author  of  what  had  been  founded  upon. 

LoRj)  Advocate. — We  certainly  mean  to  object  to  this 
course.  We  submit  to  the  Court,  that  the  only  documents 
which  can  bear  upon  this  case  as  a  justification  of  the  gen- 
tleman at  the  bar,  are  those  which  were  founded  upon,  and 
produced,  and  stated  to  the  late  Sir  Alexander  Boswell,  and 
as  to  which  he  was  called  to  stand  to  the  consequences.  And 
we  humbly  submit,  that  this  gentleman  is  not  now  to  pro- 
duce documents  which  were  not  produced  to  the  gentleman 
now  deceased,  and  as  to  which  no  duel  took  place-  It 
is  quite  plain,  if  these  had  been  founded  upon.  Sir  Alex- 
ander might  either  have  denied  them  to  be  his,  in  conse- 
quence of  which  no  evidence  of  any  kind,  according  to  Lord 
Rosslyn,  would  have  been  received  to  the  contrary,  or  he 
might  have  made  such  an  apology  with  respect  to  them  as 
would  have  been  satisfactory.  Now,  to  bring  forward  these 
documents  in  justification  of  the  conduct  of  the  prisoner  at 
the  bar,  would  be  a  most  indecorous  proceeding,  and  such 
as  cannot  be  allowed  at  this  stage  of  the  proceedings. 

Lord  Justice-Clerk. — In  the  first  place,  the  Court  must 
hear  the  defences.  I^et  us  hear  the  defences  read,  and  see 
if  these  documents  are  therein  referred  to. 
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(Here  the  defences  were  read.) 

LordHermand. — The  Prosecutor  is  not  allowed  to  prove 
any  thing  that  is  not  in  the  indictment ;  but  can  it  be  said 
a  pannel  is  confined  to  any  thing  a  Prosecutor  is  willing  to 
produce  ?  He  has  here  produced  the  articles  mentioned  to 
Sir  Alexander  Boswell ;  but  is  he  entitled  to  limit  the  pro- 
ductions to  what  might  appear  to  him  to  be  of  an  injurious 
nature.  Unless  we  go  some  centuries  back,  we  cannot  re- 
ceive such  a  rule. 

LoKD  Justice-Clerk. — I  see  no  difficulty  here.  The 
present  question  relates  to  articles  which  are  alleged  to  be 
the  manuscripts  of  other  articles  in  the  publication  alluded 
to,  and  which  the  prisoner  says  he  will  prove  to  be  of  the 
hand-writing  of  the  deceased.  No  doubt  the  Public  Prosecu- 
tor has  founded  upon  certain  articles  in  the  hand-writing 
of  the  deceased,  or  some  of  which  he  admits,  and  others 
rot,  to  be  of  his  hand -writing,  and  v/hich  are  alluded  to  in 
the  conversation  which  preceded  the  duel.  But,  most  un- 
questionably INIr  Stuart,  standing  upon  his  defence,  cannot 
be  confined  to  those  papers  produced  by  the  Public  Prose- 
cutor, but  may  extend  his  defence  to  other  papers  which  he 
conceives  to  have  been  of  the  hand-writing  of  the  deceased. 
It  does  not  appear  to  me  that  he  can  be  restricted  to  the  pa- 
pers produced  by  the  Public  Prosecutor. 

Lord  Gillies. — It  is  quite  clear  to  me  that  the  pannel 
is  entitled  to  prove  his  defence.  1  coincide  with  the  opinion 
your  Lordship  has  given. 

Q.  Dr  Coventry,  look  at  the  hand-writing  of  that  paper, 
signed  **  Mark  Tod,"" — does  it  appear  to  you  to  be  Sir  Alex- 
ander Bosweirs  hand-writing  ? 

A,  I  think  it  is  his  hand-writing. 

(Another  paper,  *'  The  late  Lieutenant  James  Stuart,'' 
was  handed  to  the  witness.) 

Q.  Have  you  formed  any  opinion  as  to  the  liand-writing 
of  that  ? 

A.  It  is  the  same  hand-writing. 

Q.  On  examining  those  papers,  you  are  satisfied  they  are 
the  same  hand.     Have  you  seen  them  before  ? 

A.  I  think  them  the  same  hand  ;  but  I  did  not  see  them 
before. 

Charles  Dalrymple  Gairdner,  Esq.  Banker  in  Kilmar- 
nock, sworn. 

Examined  by  Mr  Jeffrey. 

Q,  Where  do  you  live  ? 
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A.  At  Kilmarnock. 

Q.  You  are  a  manager  of  the  Banking  House  of  Huntei' 
and  Company  ? 
A.  Yes. 

Q.  Were  you  well  acquainted  with  the  late  Sir  Alexan- 
der Boswell? 
A.  Yes. 

Q.  You  had  served  in  the  same  troop  of  cavalry  ? 
A.  Yes,  I  had. 
Q.  For  many  years  ? 
A.  For  six  years. 
Q.  Did  you  correspond  with  him  ? 

A.  Yes  J  and  I  had  occasion  to  know  his  hand-writing 
otherwise. 

Q.  Did  he  do  business  with  your  bank  ? 
A.  He  did  business  with  our  bank  at  Ayr. 
Q.  But  you  know  his  hand-writing.     Have  the  goodness 
to  look  at  that  letter  ?     (The  signed  letter  was  handed  to 
the  witness.) 

Q.  Do  you  take  that   o  be  his  genuine  hand  ? 
A.  That  is  his  hand- 

(The  witness  was  then  asked  to  look  at  the  letter  sign- 
ed "  Ignotus.''') 
Q.  Does  that  appear  to  be  the  same,  or  a  different  hand  ? 
Look  at  that  other  ?     Is  that  the  same  hand-writing.? 
A.  It  appears  to  be  the  same  hand-writing. 

(The  song  was  handed  to  the  witness) 
Q.   Look   at  the  latter  part  of  that?      Is  it  the  same 
hand  ? 

A.  This  writing  was  formerly  shown  to  me,  and,  at  first 
sight,  I  could  not  identify  the  hand-writing  at  all ;  but,  up- 
on comparing  it,  and  examining  it  minutely,  I  am  satisfied 
it  is  the  hand-writing  of  Sir  Alexander  Boswell,  particularly 
the  latter  part  of  it.  The  first  part  of  it  is  disguised  ;  the 
latter  part  of  it,  I  am  certain,  is  of  his  hand-writing. 

Q.  Compare  the  address  of  the  song  with  that  of  the  other 
papers  lying  by  you  ?     Do  they  appear  to  be  different  ? 
A.  They  appear  to  be  of  the  same  hand. 
Q.  Would  you  know  the  address  to  be   in  the  hand  of  Sir 
Alexander  ? 

A.  I  would  know  it  to  be  the  hand-writing  of  Sir  Alex- 
ander. 

Q.  Look  at  that  paper  signed  "  Mark  Tod  ?" 
A.  I  conceive  that  also  to  be  the  hand-writing  of  Sir  Alex- 
ander Boswell. 
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Q.  Next  look  at  the  paper  with  the  title  "  The  late  Lieu- 
tenant James  Stuart  r" 

A.  I  think  that  also  is  Sir  Alexander's  hand. 

Mr  Jeffrey. — We  have  three  or  four  witnesses  yet  as  to 
the  hand-writing. 

Adam  Duff,  Esq.  Sheriff-depute  of  the  Shire  of  Edinburgh, 

6Zii!07-7l. 

Examined  by  Mr  Murray. — Q.  Do  you  recollect  certain 
proceedings  before  you  at  the  instance  of  Mr  Alexander,  with 
concurrence  of  the  public  prosecutor,  to  recover  certain  papers 
which  he  alleged  had  been  taken  from  the  Sentinel  office  .'' 

A.  Yes,  I  do. 

Q.  When  did  that  take  place? 

A.  About  the  end  of  March. 

Q.  Do  you  recollect  Mr  Spalding  being  examined  before 
you  as  the  agent  for  Mr  Borthwick,  and  ordered  by  you  to 
produce  certain  papers  which  he  said  had  been  taken  from  the 
Sentinel  office  ? 

A.  Yes. 

Q.  You  ordered  him,  and  he  produced  them  ? 

A.  Yes. 

Q.  They  were  delivered  under  protest  ^ 

A.  Yes. 

Q.  Is  that  your  signature  along  with  Mr  Spalding's  ? 

A.  This  is  the  docquet  that  Mr  Spalding  and  I  affixed  up- 
on the  papers.  (Witness  read  the  docquet  signed  by  him  and 
by  Mr  Spalding.) 

Q.  Look  at  that  paper.  (Shown  the  paper  entitled  "  The 
late  Lieutenant  James  Stuart.")  Is  that  one  of  the  papers 
marked  by  you  and  Mr  Spalding  ? 

A.  It  is. 

Q.  Look  at  that.  (Shown  "  Mark  Tod.")  Is  that  another 
of  them  ? 

A.  Yes,  this  is  one  of  the  papers  marked  by  us.  The  doc- 
quet is  as  follows.     (Reads  the  docquet.) 

Q.  That  is  the  docquet  affixed  by  you  and  Mr  Spalding  at 
the  time  ? 

A.  Not  exactly  at  the  time.  The  papers  lay  under  my 
custody  two  or  three  days  till  the  docquets  were  put  on  and 
signed. 

Q.  Were  you  examined  as  a  haver  to  produce  these  papers  ? 

A.  Yes,  on  Thursday  last. 

Q.  Were  they  then  produced  by  you  f 

A.  I  could  not  produce  them,  because,  some  day  betwixt 
the  oth  and   10th  April,  a  petition  was  presented  to  me  iu 
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name  of  the  Lord  Advocate,  to  have  the  papers  forwarded  to 
the  Crown  Agent,  to  be  produced  on  the  trial  of  William 
Murray  Borthwick  at  Glasgow. 

Q  And  you  had  delivered  them  ? 

A.  f  ordered  them  to  be  delivered  to  the  Crown  Agent, 
who  signed  a  receipt  for  them  on  the  back  of  the  Lord  Ad- 
vocate's petition. 

Mr  MoNCREiFF  to  the  Lord  Advocate. — We  trust  your 
Lordship  is  now  satisfied  that  we  have  proved  these  docu' 
inents  ? 

The  Lord  Advocate. —  By  no  means. 

Mr  MoNCREiFF. — Then  we  shall  call  Mr  Spalding. 

Mr  Jeffrey  to  the  witness  Mr  Duff. — Q.  Do  you  re- 
member of  the  parties  Stevenson  and  Stuart  being  bound 
over  to  keep  the  peace  ? 

A.  Yes,  I  do. 

Q.  The  subject  was  on  account  of  a  publication  in  the 
Beacon  newspaper  ? 

A.  Yes. 

Q.  Do  your  recollect  of  Mr  Stuart  calling  on  you  subse- 
quently, stating  that  he  continued  to  be  assailed  by  publica- 
tions in  that  paper,  and  that  he  then  put  it  to  you  that  these 
publications  should  be  inquired  into  by  you  and  put  a  stop  to, 
or  interdicted  ? 

A.  I  recollect  of  his  calling  on  me  for  that  purpose. 

Q.  And  you  declined  to  interfere  ? 

A.  I  did  not  think  that  that  was  the  proper  course  to  be 
adopted,  because  it  might  appear  to  be  an  undue  interference 
on  my  part  with  the  liberty  of  the  press. 

Mr  Jeffrey  to  the  Court. — ^The  letter  signed  "  Mark 
Tod"  will  be  found  in  No.  17.  of  the  Sentinel  newspaper  at 
p.  133.  The  clerk  will  read  it  at  the  conclusion  of  the  evi- 
dence for  the  pannel ;  and  in  the  same  way  he  will  read  the 
article,  "  The  late  Lieutenant  James  Stuart,"  which  will  be 
found  in  No,  20.  of  the  Sentinel,  p.  126.  We  say  that  the 
manuscripts  of  these  publications  are  holograph  of  Sir  Ale,\ 
ander  Boswell. 

William  Spalding  recalled. 

And  examined  by  Mr  Moncreiff.— You  told  us,  when 
you  were  lately  before  us,  that  you  brought  away  from  Glas- 
gow some  of  the  manuscripts  of  the  Sentinel  newspaper,  and 
carried  them  to  Edinburgh,  after  which  you  were  obliged  to 
produce  them  before  the  Sheriff? 

A.  I  did. 

Q.  Nv>\v,   look   at   that   paper,   (shown  the  paper  signed 
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"  Mark  Tod,'')  and  look  at  ihe  docquet  at  the  end  of  it.     Is 
that  one  of  them  ? 

A.  It  is. 

Q.  Look  at  that  one  also,  (shown  *'  The  late  Lieutenant 
James  Stuart,")     Is  that  one  of  them  ? 

A.  It  is. 

Q.  These  were  in  your  possession  ? 

A.  They  were. 

Q.  Did  you  produce  them  to  Mr  Stuart  ? 

Av  Once,  I  did.  At  least  the  one  signed  "  Mark  Tod"  was 
so  produced  by  me  to  Mr  Sluart. 

Q.  Had  he  seen  them  before,  when  you  were  examining 
them  ? 

A.  He  had. 

Mr  MoNCREiFF  to  the  Court. — We  now  refer  to  the  first 
number  of  the  Sentinel.  After  that,  we  refer  to  the  process  of 
damages  at  the  instance  of  Mr  Stuart  against  Borthwick  and 
Alexander,  the  printers  and  publishers  of  tlie  Sentinel  newspa- 
per ;  and  particularly  to  the  last  article  of  the  answers  for  the 
defenders  in  that  action  to  Mr  Stuart's  condescendence. 

Justice-Clerk. — Was  that  answer  put  in,  and  does  it 
form  part  of  the  process,  after  it  came  judicially  before  the 
Jury  Court ;  or  was  it  lodged  in  the  process  while  it  remained 
in  the  Court  of  Session  ? 

Mr  CocKBURN. — It  was  only  lodged  the  other  day,  after 
tlie  process  was  transmitted  to  the  Jury  Court.  No  Judge  of 
the  Jury  Court  ever  saw  it.  We  desire  to  have  read  by  the 
clerk  the  7th,  14th,  and  15th  articles  of  that  answer. 

(The  articles  were  then  read  by  the  clerk,  as  in  the  Ap- 
pendix.) 

George   Bruce,    Messenger    at   Arms,  Sworn   by   Lord 

SUCCOTH. 

Examined  by  Mr  Jeffrey. — Are  you  a  messenger  at 
arms  ? 

A.  Yes. 

Q.  Were  you  employed,  in  execution  of  a  warrant,  to  bring 
Sir  Alexander  Boswell  and  Mr  Stuart  to  the  Sheriff  on  the 
night  of  the  23d  March  last  ? 

A.  I  was. 

Q.  At  what  o'clock  was  it  ? 

A.  About  eleven  o'clock  1  went  to  Sir  Alexander's  house, 
and  on  inquiring  for  him,  I  was  told  he  was  in  bed  ;  and  the 
servant  said  he  was  unwilling  to  disturb  him.  I  told  him  the 
person  wished  to  see  him,  who  was  to  call  on  him  in  the  even- 
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ing.     The  servant  then  wei.'.t  up  stairs,  and  in  a  little  Sir  Alex- 
ander came  down.     He  was  told  he  was  my  prisoner. 

Q.  How  did  he  take  it? 

A.  He  was  very  unwilling  to  come  along  with  me  at  first, 
but  at  length  said  he  would  accon)pany  me  in  a  few  minutes. 
He  said  to  me,  What  if  1  should  return  and  say  he  was  not  at 
home  ?  I  told  him  1  could  not  do  it ;  and  that  he  must  come 
with  me. 

Q.   He  went  at  last  ? 

A.  He  wished  to  go  up  stairs  for  a  few  minutes. 

Q.  Did  he  go  ? 

A.  Yes. 

Q,  Did  he  stay  long  ? 

A.  Nearly  ten  minutes.  I  sent  in  a  message  to  say  I 
could  not  stop  longer. 

Q.  Did  he  make  any  remark  or  observation  of  what  he 
understood  this  arrest  to  be  about  ? 

A.  On  the  way  to  the  Sheriff,  he  said,  some  of  his  friends 
must  have  given  this  information ; — that  they  had  done  it 
for  good,  but  it  was  the  worst  thing  they  could  have  done  for 
him,  as  it  would  oblige  him  to  go  and  live  on  the  Continent, 
if, and  he  stopped,  and  said  nothing  more. 

Lord  Kinkdder,  one  of  the  Lords  of  Council  and  Session, 
sworn.    Examined  by  Mr  Jeffrey. 

Q.  May  I  ask  your  Lordship  if  you  are  acquainted  with 
Mr  Stuart  ? 

A.  Perfectly  well. 

Q.  Have  you  been  long  acquainted  with  him  ? 

A.  I  cannot  exactly  say  ;  1  should  think  three  or  four  and 
twenty  years.     Certainly  above  twenty. 

Q.  Pretty  intimately  acquainted  ? 

A.  Extremely  so. 

Q.  You  have  known  him  both  publicly  and  privately  ? 

A.  Y^es. 

Q.  So  that  you  have  met  him  in  the  country,  as  well  as  in 
town  ? 

A.  Yes. 

Q.  May  I  ask,  what  opinion  you  have  formed  of  Mr 
Stuart,  in  point  of  respectabiUty,  general  character,  and  gen- 
tlemanly conduct  ? 

A.  During  those  twenty  years,  I  have  been  very  much 
connected  with  Mr  Stuart  professionally,  and  likewise  pri- 
vately ;  and  certainly,  in  all  my  lifetime,  I  never  knew  a 
more  perfectly  good-tempered,  kind-hearted,  amiable  man, 
nor  a  safer  companion. 


1^4 

Q.  You  are  aware  that  Mr  Stuart  takes  a  considerable 
share  in  politics.  I  think  he  has  not  the  good  fortune  to 
have  agreed  with  you  on  political  subjects  ? 

A.  On  subjects  of  that  kind,  we  differed  very  decidedly 
indeed. 

Q.  I  introduced  the  observation,  in  order  to  ask  whether 
you  considered  him  as  liable  to  be  tainted  with  personal 
hostility  against  those  who  differed  with  him  in  political  sen- 
timents ? 

A.  Certainly  not }  very  much  the  reverse. 
Q.  You  never  found  him  make  difference  of  political  opi- 
nion any  bar  to  your  cordiality  in  private  life  ? 

A.  No.     I  never,  in  any  communication  I  have  had  with 
Mr  Stuart,  had  the  smallest  difference  with  him  in  private  life. 
Q.  Perhaps  you  may  recollect  an  occurrence  that  happen- 
ed in  Fife  some  years  ago,  when,  by  some  accident  or  cause, 
his  name  was  omitted  in  the  commission  of  the  peace  ? 
A.  I  have  heard  of  what  occurred  at  that  time. 
Q.  You  will  pei'haps  recollect  the  tenor  of  the  resolutions 
adopted  at  a  meeting  held,  in  consequence,  on  that  occasion, 
to  get  his  name  replaced  ? 

A.  No  farther  than  that  it  was  for  the  purpose  of  having 
Mr  Stuart's  name  restored. 

Q.  Was  a  resolution  passed  expressive  of  the  opinion  the 
meeting  held  of  his  character  ? 
A.  Yes. 

Q.  Was   it   unanimously  and  cordially  adopted   by  the 
meeting  ? 

A.  Yes,  It  was  at  Lord  Moray's.  It  was  in  a  small  com- 
mittee at  Lord  Moray's,  at  which  I  was  present. 

Dr  Robertson  Barclay  of  Keavil,  Fifeshire,  Sworn. 

Examined  by  Mr  Jeffrey. 

Q.  Are  you  acquainted  with  Mr  Stuart,  the  pannel  ? 

A.  Very  well. 

Q.  Have  you  known  him  for  many  years  ? 

A.  Above  twenty  years. 

Q.  You  reside  in  his  neighbourhood  in  the  country  ? 

A.  Within  eight  cr  ten  miles  of  him. 

Q.   In  the  same  district  in  Fife  ? 

A.  Yes. 

Q.  Have  you  had  frequent  occasions  to  meet  him  in  pub- 
lic and  private  ? 

A.  Yes. 

Q.  What  is  your  opinion,  and,  so  far  as  known  to  you,  the 
general  opinion,  of  his  character  f-or  respectability  and  ho- 
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ing peaceable  or  quarrelsome  ? 

A.  His  character  is  as  respectable  as  that  of  any  gentleman 
in  the  county ;  and  as  for  temper,  I  have  never  known  a  man 
better  tempered. 

Q.  Do  you  remember  the  occasion  of  Mr  Stuart's  name 
being  omitted  in  the  new  commission  for  the  peace  of  the 
county,  and  of  a  meeting  being  called  in  order  to  have  it  re- 
placed ? 

A.  Yes. 

Q.   Did  you  attend  that  meeting  ? 

A.  I  did. 

Q.  Were  the  resolutions  generally  adopted  ? 

A.  They  were.  It  was  unanimously  resolved  to  apply  to 
the  Lord-Lieutenant  of  the  county  to  restore  his  name  to  the 
commission. 

Q.  Resolutions  were  proposed  on  that  occasion  ? 

A.  Certainly. 

Q.  Was  there  a  considerable  attendance  on  that  occasion  f 

A.  It  was  a  meeting  more  numerous  than  usual. 

Mr  Jeffrey. — I  beg  your  attention  to  what  I  am  going 
to  read. 

(The  Resolutions  were  then  read  by  Mr  Jeffrey.  *) 

Mr  Jeffrey. — There  is  a  gentleman  who  sits  at  the  bar, 
Mr  Ersklne  of  Cardross,  to  whose  testimony  being  taken  as  to 
Mr  Stuart's  character,  I  fancy  there  will  be  no  objection,  al- 
though he  has  been  present  during  this  trial.  (No  objection 
Stated.) 

David  Erskine,  Esq.  of  Cardross,  Sworn. 

Examined  by  Mr  Jeffrey. 

Q.  Are  you  intimately  acquainted  with  Mr  Stuart,  who  is 
sitting  by  you  ? 

A-  I  have  been  so  from  his  infancy  up  to  this  moment. 

Q.  Were  you  connected  together  in  your  education  ? 

A.  We  are  very  nearly  connected  by  blood.  At  an  early 
age  we  were  very  much  together,  and  so  we  have  continued  to 
be  in  after  life. 

Q.  You  have  continued  intimate  since  ? 

A.  Intimate  till  the  present  time, 

Q.  What  is  your  opinion,  upon  oath,  as  to  his  character 
for  honour  and  respectability,  and  more  particularly  as  to 
disposition  and  temper — whether  is  he  disposed  to  seek  or 
avoid  quarrels  ? 

*  Sec  Appendix,  No-  III. 
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A.  As  to  disposition,  he  is  particularly  mild  and  gentle 
I  have  ever  been  of  opinion  he  has  more  of  the  milk  of  hu- 
man kindness  in  him  than  any  person  I  ever  met  with.  I 
never  heard  him  make  an  ill-natured  remark  of  any  person, 
in  the  course  of  my  life,  on  any  occasion  whatever. 

William  Gulland,  Esq.  Strlpeside,  Svjrorn. 

Examined  by  Mr  Jeffrey. 

Q.  You  reside  in  the  western  district  of  Fife  ? 

A.  Yes. 

Q.  Are  you  well  acquainted  with  Mr  Stuart  ? 

A.  Yes. 

Q.  Have  you  known  him  for  a  long  period  of  time  ? 

A.  Yes. 

Q.  And  met  him  both  in  public  and  on  private  occa- 
sions ? 

A.  Yes. 

Q.  Have  you  commonly  gone  along  with  or  against  him 
in  political  votings  ? 

A.  Always  against  him. 

Q.  I  think  you  acted  as  an  agent  for  General  Wemyss  in 
the  canvass  for  the  county  in  the  year  1806  ? 

A.  I  did  what  I  could  for  my  friend. 

Q.  Mr  Stuart  was  engaged  for  Mr  Ferguson  of  Ralth  in 
the  same  occupation  ? 

A.  Yes. 

Q.  In  the  county  meetings  do  you  not  usually  meet  with 
Mr  Stuart  ? 

A.  I  do. 

Q.  At  district  meetings  ? 

A.  Yes. 

Q.  From  what  you  know  of  this  gentleman,  in  the  way  of 
friendship  and  opposition,  will  you  give  us  your  opinion  as  to 
his  character  generally,  and  particularly  as  to  his  disposition 
and  temper  ? 

A.  His  character  is  good,  and  his  temper  also  good,  as  far 
as  I  know  him. 

Q.  You  know  he  held  a  lieutenancy  in  one  of  the  Yeo- 
manry Cavalry  troops .? 

A.  Yes.  He  got  his  commission  to  command  the  troop 
in  1819.  I  served  with  him  about  twenty  years  in  that  troop. 

Q.  Was  he  very  zealous  and  attentive  in  the  duty  of  th^t 
troop  ? 

A.  Very  zealous  and  very  attentive, 
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Q.  Did  he  appear  to  make  any  distinction  at  the   mess,  or 
any  where,  on  account  of  political  differences  of  opinion  ? 

A.  Never  ;  he  rather  discouraged  any  tendency  to  dispute 
on  politics. 

Francis  Walker,  Esq.  of  East  Fortune,  Sworn. 

Examined  by  Mr  Cuninghame. 

Q.  How  long  have  you  known  the  prisoner  ? 

A.  Thirty  years  and  better ;  intimately  for  twenty. 

Q.  You  and  he  have  been  decidedly  opposed  to  one  another 
in  political  sentiments  .'' 

A.  We  were  always  good  friends,  and  generally  of  the 
same  views,  except  as  to  politics, 

Q.  Did  he  appear  to  you  a  person  who  allowed  political 
differences  of  opinion  to  interfere  with  his  private  sentiments 
of  friendship  and  regard  in  private  life  ^ 

A.  I  never  differed  with  him  in  private  life. 

Q.  And  were  you  in  the  habit  of  meeting  with  one  ano- 
ther both  in  town  and  country  ? 

A.  Frequently. 

Q.  What  is  your  opinion  of  his  demeanour  in  private  life, 
particularly  as  to  disposition  and  temper  ? 

A.  He  is  a  remarkably  good  tempered  man, — not  a  man 
likely  to  give  or  take  offence  rashly  upon  any  occasion. 

Q.  Did  you  always  consider  him  as  a  safe  companion  ? 

A.  I  did. 

Q.  More  given  to  make  up  than  widen  breaches  ? 

A.  Certainly. 

Walter  Cook,  Esq.  W.  S.  Sworn. 

Examined  by  Mr  Jeffrey. 

Q.  Have  you  been  long  acquainted  with  Mr  Stuart  ? 

A.  Yes,  I  have,  twenty-three  or  twenty-four  years  at  the 
least. 

Q.  Have  you  been  in  an  intimate  state  with  him  most  of 
that  time  ? 

A.  Yes,  I  was  in  a  society  with  him  at  a  very  early  age — 
and  I  have  been  always  on  a  very  pleasant  footing  with  Mr 
Stuart. 

Q.  I  think  Mr  Stuart  and  you  have  not  quite  agreed  in 
politics  ? 

A.  Not  altogether. 

Q.  Did  that  ever  make  any  difference  between  you  ? 

A.  Never  in  the  least,  Sir. 
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Q.  Did  yOu  know  any  man  in  whom  political  difference 
makes  less  in  private  friendship  ? 

A.  I  can  only  state,  as  to  Mr  Stuart,  I  am  not  aware  it 
ever  made  any  on  his  mind.  I  have  often  differed  with  Mr 
Stuart  in  opinion,  but  no  difference  of  political  opinion  ever 
created  any  impression  on  my  mind  against  Mr  Stuart,  or  any 
difference  in  friendship  betwixt  us. 

Q.  You  were  rival  competitors  for  an  honourable  office  a 
few  years  ago, — that  canvass  was  conducted  with  good  hu- 
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A.  I  very  often  had  occasion  to  say,  no  canvass  could  be 
more  fairly  and  honourably  conducted.  Mr  Stuart  was  the 
successful  candidate.  Every  part  of  Mr  Stuart's  conduct  was 
as  honourable  and  as  fair  as  it  was  possible  to  be.  The  ge- 
neral opinion  was,  that  the  canvass  would  run  very  nearly  be- 
twixt us.  Our  respective  friends  were  very  active  for  a  pe- 
riod of  more  than  two  months.  This  made  no  change  on  Mr 
Stuart ;  on  the  contrary,  it  rather  increased  our  friendship. 

Mr  Jeffrey — What  you  have  stated  is  most  honourable 
to  both.  Upon  that  may  I  ask  you,  Whether  you  have  ever 
seen  in  Mr  Stuart  a  disposition  to  quarrel  with  others  ? 

A.  I  have  never  seen  any  instance  to  make  me  think  Mr 
Stuart  was  at  all  given  to  quarrel. 

Richard  Mackenzie,  Esq.  of  Dolphington,  Sworn. 

Examined  by  Mr  CocKburn. 

Q.  Have  you  known  Mr  Stuart  long  ? 

A.  Rather  more  than  thirty  years. 

Q.   Intimately  ? 

A.  Intimately. 

Q.  In  all  sorts  of  business  ? 

A.  Yes. 

Q.  In  the  intercourse  of  private  and  public  life  ? 

A.  Yes. 

Q.  What  is  your  opinion  of  his  character  in  reference  to 
peaceableness  of  disposition  ? 

A.  He  is  a  very  amiable  and  remarkably  good  tempered 
and  agreeable  man. 

Q,  Have  you  ever  known  him  addicted  to  quarrel  ? 

A.  No. 

Q.  Or  ever  indulge  in  any  vindictive  feelings  ? 

A.  No. 

Q.  I  believe  you  have  not  the  fortune  to  agree  in  politics, 
— has  that  tended  at  all  to  embitter  your  intercourse  with 
one  another .-' 


129 

A.  I  have  been  for  twenty  years  a  member  of  a  club  along 
with  him,  supping  together  frequently,  and  I  do  not  think  I 
ever  saw  him  a  moment  out  of  temper  during  the  whole 
time. 

Hay  Donaldson,  W.  S.  Sworn. 

Examined  by  Mr  Moncreiff. 

Q.  You  have  been  well  acquainted  with  Mr  Stuart  ? 

A.  Yes. 

Q.  How  long  ? 

A-  Nearly  thirty  years. 

Q.  How  did  you  first  become  acquainted  ? 

A.  I  think  we  became  acquainted  at  College  about  1793 
or  1794. 

Q.  You  have  had  a  good  deal  of  intercourse  together .' 

A.  Very  much  indeed. 

Q.  I  think  you  were  at  one  time  in  partnership  ? 

A.  From  1804  to  1816,  about  eleven  years  and  a  half. 

Q.  In  the  course  of  that  time  you  have  seen  a  good  deal 
of  him  ? 

A.  Very  much. 

Q.  How  did  you  find  him  in  point  of  temper  and  disposi- 
tion ? 

A.  I  always  considered  him  as  eminently  distinguished  for 
command  of  temper,  kindliness  of  disposition,  humanity,  and 
every  correct  and  honourable  principle. 

Q.  Were  you  accustomed  to  hear  him  speak  harshly  of 
people  ? 

A.  1  do  not  remember  a  single  instance  of  his  applying  a 
harsh  epithet  to  any  man  whatever,  either  in  a  public  or 
private  capacity. 

Q.  I  need  not  ask  you,  then,  if  you  consider  him  a  safe 
companion  ? 

A.  Of  all  men  I  ever  met  with  in  the  intercourse  of  so- 
ciety, I  should  the  least  hesitate  to  apply  that  character  to 
Mr  Stuart. 

Q.  I  believe  you  do  not  agree  in  politics  ? 

A.  Upon  that  subject  we  entirely  differed  in  opinion. 

Q.  Have  you  been  accustomed  to  converse  with  him  on 
political  topics  i 

A.  Freely  and  unreservedly. 

Q.  Without  fear  of  this  leading  to  any  disagreement  or 
difference  between  you  ? 
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A.  Never;  I  have  often  conversed  with  him,  and  heard 
him  converse,  on  political  subjects  ;  but  neither  in  his  con- 
versations with  myself,  nor  in  that  more  general  society  in 
which  I  was  accustomed  to  meet  him,  did  I  ever  observe 
him  indicate  any  keenness  or  intemperance  on  political  sub- 
jects. 

Q.  The  partnership  between  you  is  dissolved  ? 

A,  It  was  dissolved  about  six  years  ago. 

Q.  How  was  that  done  ?  did  you  part  in  good  humour  ? 

A,  It  was  done  very  much  upon  my  own  suggestion; 
and,  I  believe,  Mr  Stuart  did  me  the  honour  to  express 
his  concern  and  regret  that  we  should  separate.  But  neither 
in  the  discussions  preparatory  to  that  event,  nor  in  the  ar- 
rangements consequent  on  il,  did  he  ever,  on  any  occasion, 
act  to  me  otherwise  than  in  perfect  good  temper. 

Q.  And  you  have  continued  friends  ever  since  ? 

A.  We  have,  down  to  the  present  time. 

Mr  Jeffrey. — It  is  quite  unnecessary  to  go  on  with  this. 
With  the  reading  of  the  papers  proved,  we  will  close  our 
case. 

Mr  CooKBURN — I  wish  to  read  to  the  Jury  the  offensive 
passages  in  the  articles  of  the  Sentinel,  that  have  been  proved 
to  be  in  the  hand-writing  of  Sir  Alexander  Boswell.  I  shall 
first  read  three  or  four  lines  of  the  Song.  I  shall  read  Irorn 
the  printed  copy.  I  read  the  two  passages  pointed  at  by 
Lord  Rosslyn.     The  words  are — 

There's  stot-feeder  Stuart, 

Kent  for  that  fat- cow — art, 

How  glegly  he  kicks  ony  ba',  man  ; 

And  Gibson,  lang  chiel,  man, 

Whase  height  might  serve  weel,  man. 

To  read  his  ain  name  on  a  wa',  man. 

And  they  crack  and  we  tak,  &c. 

Your  knights  o'  the  pen,  man. 

Are  a'  gentlemen,  man. 

Ilk  body's  a  limb  o  the  law,  man  ; 

Tacks,  bonds,  precognitions. 

Bills,  wills,  and  petitions. 

And  ought  but  a  trigger  some  draw,  man. 

And  they  crack  and  we  tak,  &c. 

Mr  Cockburn  then  read  passages  from  each  of  the  ar- 
ticles, «'  Mark  Tod"  and  "  The  late  Lieutenant  James 
Stuart."  * 

*  I'hese  articles  are  printed  in  the  Appendix. 
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Mr  CocKBURN — There  is  one  other  passage  which  I  wish 
to  read  from  xhcjust  number  of  the  Sentinel- 
Mr  M'NiiiLL. — This  article  is  not  alleged  to  be  in  the 
hand-writing  of  Sir  Alexander  Boswell,  and  it  is  the  subject 
of  the  action  in  the  Jury  Court,  now  in  dependence. 

The  passage  xoas  then  read  by  Mr  Cockhxirn.     (See  Ap- 
pendix, No.  V.) 


Mr  Jeffrey. —  After  what  has  been  done,  I  trust  I  shall 
be  considered  as  sufficiently  discharging  my  duty  in  the  eyes 
of  the  public  and  of  my  client,  in  now  saying,  that  I  here 
close  the  evidence  in  his  behalf. 

Lord  Advocate. — Gentlemen  of  the  Jury^ — After  the 
length  of  time  which  you  have  been  called  upon  to  give 
your  attention  to  this  interesting  and  important  case,  it  will 
be  satisfactory  to  you  and  to  the  Court,  that  the  course  which 
I  am  now  about  to  pursue,  sanctioned,  as  I  trust  you  will 
admit  it  is,  by  the  convictions  on  my  own  mind,  and  sup- 
ported as  it  is  by  the  opinion  of  my  learned  friend  the  Soli- 
citor-General, and  of  the  other  gentlemen  with  whom  1  act, 
that  that  course  is  at  least  calculated  to  save  you  a  consider- 
able portion  of  time  in  listening  to  any  statement  of  mine, 
and  that  it  will  probably  save  some  portion  of  the  time  of 
my  learned  brother  who  is  to  address  you  on  tne  part  of  the 
prisoner. 

Gentlemen,  before  I  precisely  point  out  what  that  course 
is,  I  trust  I  shall  be  forgiven  for  stating,  that,  in  whatever 
view  this  case  is  looked  to  by  you,  or  by  the  country,  sure  I 
am  that  no  doubt  can  arise  on  the  propriety  of  the  present 
prosecution.  It  has  been,  antl  I  trust  ever  will  continue 
to  be,  the  invariable  course  when  the  life  of  any  indivi- 
dual, however  low  in  society,  has  been  taken  from  him  by 
violence,  that  the  circumstances  connected  with  that  crime 
should  form  the  subject  of  a  criminal  investigation  before  the 
Criminal  Court  of  this  country,  and  that  the  person  against 
whom  the  accusatipn  lies  shall  have  a  verdict  upon  his  case 
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cither  establishing  his  guilt,  or  acquitting  of  all  crime  ;  and 
if  this  be  a  salutary  practice  in  the  general  case,  sure  I  am 
you  \vill  concur  with  me  that  this  is  a  case  in  which  such 
investigation  is  eminently  required,  where  an  individual  has 
suffered,  it  certainly  must  be  admitted,  by  illegal  violence, 
where  that  individual  was  in  the  prime  of  life,  the  father  of 
a  numerous  family,  a  zealous  and  active  magistrate,  a  Vice- 
Lieutenant  of  a  considerable  county,  a  person  gifted  with 
talents  and  qualities  alike  useful  to  society,  and  to  en- 
dear him  to  the  circle  of  his  private  acquaintance.  When 
such  a  person  falls  by  violence,  assuredly  it  is  expedient 
for  the  justice  of  the  country  that  the  case  should  be  in- 
vestigated with  minuteness.  This,  indeed,  is  right,  inde- 
pendent of  what  is  due  to  the  justice  of  the  country, — in  jus- 
tice to  that  unfortunate  family,  which  has  suffered  a  loss  ne- 
ver to  be  repaired  ; — right  to  the  unfortunate  gentleman  at 
the  bar,  in  order  that  the  whole  circumstances  of  the  case 
may  appear  before  the  world,  and  that  the  whole  guilt  he 
has  committed  may  be  known ;  that  its  precise  extent  may 
be  ascertained,  or  his  innocence  may  be  established, — that 
he  may  either  suffer  for  the  crime  he  has  committed,  or  re- 
ceive a  verdict  of  acquittal  at  your  hands  for  his  innocence. 

The  libel  now  beibre  you  charges  the  gentleman  at  the  bar 
with  having  committed  the  most  heinous  offence  known  to  our 
law,  that  of  deliberate  murder,  in  having,  on  the  day  speci- 
fied, gone  out  on  purpose  to  fight  a  duel  with  Sir  Alexander 
Boswell,  at  whom  he  intentionally  discharged  the  contents  of 
a  loaded  pistol,  by  which  he  was  killed.  My  honourable 
friend  who  opened  this  case  complained,  that  the  indictment 
aggravates  the  case,  by  stating,  that  the  prisoner  fled  from 
justice.  Now,  for  myself,  I  do  regret  that  the  expression  in 
question  was  used  in  the  indictment.  It  is,  hov/ever,  right 
for  me  to  state,  that  it  is  the  invariable  practice  to  introduce 
that  statement  in  all  cases  where  an  individual  has  not  con- 
formed to  the  common  praciice  of  giving  himself  up,  and 
being  examined  judicially.  That  this  gentleman  did  flee 
from  justice  is  a  fact  which  this  day  has  been  completely 
proved.  I  do  not,  however,  mean  to  say  that  he  abscond- 
ed in  the  common  sense  of  the  term, — that  he  did  not  mean 
to  stand  his  trial  I  trust,  when  you  look  at  the  circum- 
stances, though  attempts  have  been  made  to  have  it  suppos- 
ed otherwise,  it  will  distinctly  appeal",  that  on  tlsis  occasion 
there  has  been  every  disposition  on  the  part  ef  the  public 
prosecutor  to  do  the  gentleman  at  the  bar  full  justice  in 
bringing  him  to  trial,  as  soon  as  he  could  rightly  be  brought 
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to  trial ;  that  when  the  true  and  real  circumstances  oi  the 
case  are  known,  no  ground  for  imputation  on  the  public 
prosecutor  will  be  found  to  exist.  It  has  been  stated  as  the 
reason  given  by  the  Crown  counsel  at  the  time  why  they 
thought  this  indictment  should  not  instantly  be  tried,  that 
the  gentleman  at  the  bar  ought  first  to  surrender  and  have 
undergone  a  judicial  examination.  And  most  certainly,  if 
the  common  and  uniform  practice  observed  in  similar  cases 
had  been  attended  to  here,  this  person  would  not  have  been 
brought  to  trial  till  he  had  returned  to  the  country  ;  nay, 
even  advantage  might  have  been  taken  this  day  of  his  at- 
tendance to  desert  this  diet,  for  the  purpose  of  having  him 
examined  before  being  brought  to  trial. 

But  that  is  not  the  course  which  has  been  pursued.  I 
cannot  think  of  detaining  you  with  relating  the  circum- 
stances that  led  to  any  little  delay  that  has  taken  place. 
But  they  are  such  as  to  make  me  feel  in  my  own  mind  jus- 
tified for  that  delay,  and  to  satisfy  me,  that  the  gentleman 
at  the  bar  has  been  brought  to  trial  as  early  as  he  possibly 
could,  consistently  with  what  is  due  to  the  justice  of  the  coun- 
try. 1  early  expressed  my  anxiety  that  he  should  be  brought 
to  trial,  and  sure  1  am  he  suffered  no  hardshij),  or  any  thing 
of  which  he  can  complain,  in  tlie  meantime. 

You  heard  something  said  of  an  apj)iicaiion  made  to  fo- 
reign courts  regarding  him,  as  if  means  lor  apprehending 
him  abroad  had  been  taken.  But  there  is  no  ground  for 
that  insinuation.  No  means  whatever  were  adopted  to  pur- 
sue this  course  j  nor  has  any  thing  more  been  done  than  al- 
lowing him  the  privilege  of  which  he  has  this  day  availed 
himself,  of  sisting  himself  at  your  bar,  without  one  moment's 
imprisonment.  I  will  not  dilate  farther  on  this  circumstance ; 
for  I  am  confident,  that  my  learned  friends  opposite,  know- 
ing the  case  in  all  its  bearings,  and  knowing  the  whole  cir- 
cumstances, will  not  think  that  there  has  been  any  thing 
done  on  this  side  of  the  bar  for  which  the  Ciown  counsel 
have  any  reason  to  be  ashamed.  I  know  it  is  my  own  feel- 
ing, that  I  have  endeavoured  to  act  in  as  liberal  and  fair  a 
manner  as  has  been  consistent  with  my  public  duty. 

Gentlemen,  with  respect  to  the  charge  of  murder,  it  is  im- 
possible for  me  not  to  state,  in  the  broadest  and  most  decid- 
ed terms,  that  that  charge,  according  to  every  view  ot  the 
law,  has  this  day  been  proved  most  distinctly.  It  has  been 
proved  to  you  by  the  testimony  of  the  Noble  Earl  who  was 
first  examined,  and  of  Mr  Douglas,  who  followed  him,  that 
a  duel  did  take  place  on  the  day  libelled   between   hJir  Alex- 
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andcr  Boswell  and  the  prisoner  at  the  bar ;  that  the  friends 
of  these  individuals  having  had  interviews  and  communica- 
tions together,  Mr  Stuart  came  to  the  resolution  tliat,  unless 
satisfaction  of  a  certain  kind  was  offered,  Sir  Alexander  Bos- 
well should  be  called  out ;  that  this  was  followed  by  certain 
other  proceedings,  which  were  detailed  fully  in  the  evidence  j 
and  that  the  matter  ended  in  a  meeting,  deliberately  con- 
certed at  Auchtertool,  where  the  unfortunate  prisoner  now 
at  the  bar  dischaiged  a  loaded  pistol  at  Sir  Alexander  Bos- 
well, of  which  it  is  proved  that  he  died.  I  will  not  go  into 
the  details  of  the  evidence  on  these  points.  Tiiesc  are  facts 
which  cannot  and  will  not  be  denied. 

Gentlemen,  if  this  be  so,  I  say,  that  my  duty  calls  on  me 
to  ask  you  whether  any  defence  of  a  valid  kind  has  been  set 
up.  The  defence  which  was  made  approaches  to  the  nature 
of  justification,  founded  upon  self-defence  ;  at  least  this  is  the 
technical  term  in  our  law  under  which  that  defence,  if  valid 
to  any  extent,  must  be  classed;  for  we  know  of  no  other  ac- 
tual justification  of  an  individual  committing  murder,  but  the 
proof  that  he  did  so  in  his  own  defence.  Now,  I  will  not 
read  any  law  books  to  you  on  the  subject,  but  state,  without 
fear  of  contradiction  from  my  learned  friend  who  is  to  follow 
me,  that  such  a  plea  cannot  legally  and  strictly  avail  the  pan- 
nel,  under  the  circumstances  which  have  been  proved  ;  and 
that  a  person  going  out  deliberately  to  fight  a  duel,  and  kill- 
ing his  antagonist,  cannot  be  allowed  to  state  himself  as  in 
those  circumstances  of  self-defence,  which  entitle  him  to  a 
verdict  of  acquittal. 

I  must  own,  hoAvever,  that  juries  have,  and  by  possibility 
you  may  think  yourselves  entitled  not  to  regard  the  law  in 
that  strict  jioinl  of  view  ;  or  at  least  that  you  may  consider 
yourselves  at  liberty  to  go  into  the  detail  of  circumstances 
which  led  to  this  unfortunate  duel;  and,  holding  yourselves 
not  so  much  a  court  of  law  as  a  court  of  honour,  determine 
whether,  under  ail  the  circumstances,  the  individual  at  the 
bar  is  to  be  held  as  guilty  or  not.  Now,  1  say  that  such 
considerations  belong  more  fitly  to  a  higher  tribunal ;  and 
your  strict  duty  does  not  entitle  you  to  go  into  this  in- 
vestigation. But  if  you  shall  think  yourselves  entitled  to 
go  into  this  discussion,  then  I  do  state  to  you,  that  I  think 
1  discharge  my  duty  in  the  manner  most  becon)ing  and  fit- 
ting, when  1  say,  that  I  have  thought  it  my  duty  not  mere- 
ly to  bring  this  prosecution,  but  to  lay  it  before  you,  in  ail 
its  circumstances,  as  fully  as  it  was  in  my  power.     I  have 
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hcarJ  with  nvucli  satisfaction  the  statement  which  was  made 
in  tielence,  and  all  the  evidence  which  has  (jecn  biougiit  for- 
ward in  support  of  it.  These  are  now  before  you,  and  you 
will  judge  of  them  without  my  entering  into  tlie  circumstances 
with  which  they  are  connected  ;  for  1  do  think  it  would  be  a 
waste  of  your  time,  and  not  fitting  in  the  situation  in  which 
I  stand,  to  do  this. 

I  leave  the  case  with  you,  under  the  directions  which  you 
will  receive  from  the  Bench,  to  aid  you  in  forming  your  opi- 
nion of  the  evidence  produced ;  and  whatever  you  shall  deem 
it  fitting  to  do  on  this  solemn  occasion,  the  Public  Prosecu- 
tor will  be  satisfied  ;  and  I  am  sure  your  verdict  will  be  sa- 
tisfactory to  the  country  and  to  your  own  consciences.  That 
being  my  conviction,  I  consider  it  my  most  fit  and  proper 
course  to  leave  the  case  entirely  in  your  own  hands. 

Mr  Jeffrey. — Gentlemen  of  the  Jury^ — Though  I  must 
confess  that  the  anxiety  with  which  1  entered  this  Court  to- 
day has  been  very  greatly  diminished  during  the  progress  of 
the  discussions  which  have  now  closed,  and  that  it  has  not 
been  at  all  increased  by  the  very  moderate  and  reasonable 
statement,  which  was  such  asl  conf'essIexpected,and  am  aware 
was  due,  from  the  Learned  Prosecutor,  1  cannot  consent,  for 
the  sake  of  my  client,  to  follow  his  example,  by  committing 
this  case  at  once,  and  altogether  without  observation,  to  your 
decision:  Nor  can  I  entirely  discharge  from  my  own  mind 
those  feelings  of  anxiety  which  the  very  brief,  but  pregnant 
allusion  contained  in  the  address  you  have  just  heard  to  the 
known  and  solemn  authorities  of  the  law,  has  certainly  con- 
tributed in  some  degree  to  revive. 

Before  proceeding:,  however,  to  trouble  y(ju  with  any  obser- 
vations of  my  own,  I  may  be  allowed  to  relieve  and  gratify  my- 
self" by  stating-,  that  there  was  one  of  those  which  fell  fiom  the 
Learned  Prosecutor,  in  which  I  can,  with  the  most  peilecl  cor- 
diality, concur ; — -and  diatis,  that  whatever  inuy  be,  or  whatever 
he  thniks  ought  to  be,  the  issue  of  this  trial,  hij?  having  brought 
the  case  publicly  and  fully  before  youand  thecouniiy  is,and  ever 
must  be,  a  source  of  congratulation  to  the  accused,  lie  de- 
sires, certainly,  justification  at  y<nu-  hands,  and  he  expects  it. 
But,  above  ail,  lie  desires  that  full  disclosuie  of  the  truth,  f-jr 
which,  if  it  answered  no  other  end,  this  public  trial  by  jiiiy 
ought  to  be  for  ever  immortal. 

Gentlemen,  after  the  character  that  has  been  given  of  the 
prisoner  at  tlie  bar,  and  the  evidence  that  has  been  laid  before 
you  this  day,  all  perfectly  harmonious  and  consistent  through- 
out, as  to  his  general  conduct  and  demeanour,  1  think  I  may 
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lay,  there  are  no  specialties  in  this  case  that  cm  justify  any 
alarm  on  the  part  of  his  friends  ;  and  that  the  only  point  to 
which  those  who  are  entrusted  with  his  defence  need  now  ad- 
dress themselves,  is  that  judicial  sanction  under  which  he  has 
been  said  to  lie,  and  out  of  the  danger  of  which  1  think  it 
will  not  be  difficult  to  induce  you  to  deliver  him. 

The  indictment  sets  forth,  and  observe,  Gentlemen,  your 
verdict  must  find  that  it  truly  or  erroneously  sets  forth, 
that  the  prisoner  at  the  bar  having  conceived  malice  against 
the  late  Sir  Alexander  Boszcell,  did,  in  the  furtherance,  and 
for  the  gratification  of  that  malice,  seek  out  pretexts  or  occa- 
sions to  challenge  him  to  fight  a  duel,  and  that,  on  the  day 
mentioned  m  the  indictment,  he  did  wickedly  and  maliciouslj/ 
discharge  at  him  a  loaded  pistol,  for  the  purpose  and  with  the 
desire  of  taking  his  life,  by  which  pistol  his  life  was  undoubt- 
edly sacrificed. 

This  is  the  charge. 

To  this  charge  he  has  pleaded  Not  Guilty  ;  and,  at  the  same 
time,  he,  in  the  beginning  of  the  trial,  all  but  admitted,  and 
now  by  my  means  admits,  that  it  is  proved  that  he  was  the  un- 
happy instrument  of  the  death  of  that  unfortunate  individual. 
His  plea  of  Not  Guilty,  therefore,  which  he  now  repeats, 
and  trusts  in  with  greatly  more  confidence  before  the  facts 
were  disclosed,  of  course  turns  and  hinges  on  this  allegation, 
that  though,  unluckily,  his  hand  was  the  instrument  of  Sir 
Alexander  Bosweli's  death,  he  did  not  kill  him  wickedly  and 
maliciously/  ;  that  his  mind  was  pure  from  every  spark  of  ma- 
lignity, vindictiveness,  or  rancour ;  that  he  acted  in  this  matter 
rom  motives  totally  unconnected  with  personal  animosity  ; 
and  that  he  ought  now  to  be  considered,  not  as  having  com- 
mitted a  great  crime,  but  as  having  fallen  under  a  great  cala- 
mity. 

I  apprehend  I  need  not  tell  you,  what  is  familiar  to  all  of  us 
who  live  in  the  atmosphere  of  this  place,  that  the  essence  of 
all  crimes,  their  criminal  quality,  consists  in  the  motive  and 
intention  from  which  they  proceed,  and  that  there  is  no  act, 
not  even  that  of  bereaving  a  fellow-creature  intentionally  of 
life,  that  has  in  it  any  criminal  character  arising  from  its  mere- 
ly physical  description,  of  being  mjurious  or  painful  to  another. 
The  guilt,  and  the  whole  guilt,  of  any  act,  so  far  as  it  can  be 
described  by  its  external  characters,  consists  in  the  criminal  and 
culpable  motives  and  intentions  from  which  it  proceeds. 

It  is  only,  therefore,  rational  and  accountable  creatures,  who 
are  presumed  to  be  guided  in  all  their  important  acts  by  re- 
flection and  choice,  that  can  be  called  upon  to  answer  for  their 
conduct ;  and  they  answer,  not  for  the  acts  themselves,  but  for 


137 

the  innocence  of  the  motives  or  ohjects  which  they  had  in  view 
in  performing  them. 

Now,  Gentlemen,  after  all  you  have  heard,  while  these  pro- 
positions neither  are  nor  can  be  disputed,  if  it  were  enough  to 
support  the  plea  in  which  we  insist,  that  you  are  satisfied  that 
the  unfortunate  gentleman  at  the  bar  stands  in  the  predicament 
I  have  described— that  you  are  all  of  you  convinced  that  he 
went  to  the  place  of  fatal  rencounter  without  one  atom  of 
malice,  hatred,  or  vengeance  in  his  heart,  and  that  he  was  ac- 
tuated throughout,  by  motives  not  only  not  savouring  of  such 
feelings,  but  in  their  true  character  most  directly  opposed  to 
them, — if  this  were  all  I  had  to  do,  I  should  then  indeed  be  in- 
clined to  follow  tlie  example  that  has  been  set  me,  and  to  leave 
you  to  the  unassisted  consideration  of  the  evidence,  which  has 
all  had  but  one  character,  and  all  but  one  tendency 

But,  before  I  can  refer  to  this  evidence,  it  seems  I  must 
satisfy  you  that  1  have  a  right  to  desire  you  to  consider  it.  Be- 
fore 1  enter  on  my  defence,  I  must  persuade  you  that  that 
defence  is  admissible. 

We  have  been  told,  and  certainly  without  any  reference  to 
authorities — which,  however,  I  do  not  pretend  do  not  exist — 
in  general  and  comprehensive  terms,  that  duelling,  in  any  case, 
is  an  irrational,  and  barbarous,  and  pernicious  practice ;  and 
that  he  who,  for  any  cause,  is  unfortunate  enough  to  take  the 
life  of  another  in  a  duel,  is  necessarily  guilty  of  the  aggravated 
charge  of  Murder. 

I  am  not  here  to  pass  encomiums,  or  to  enter  an  apology 
for  the  practice  of  duelling ;  and  yet  I  may  be  permitted  to 
remind  you,  that  on  the  occasions,  almost  the  only  ones,  when 
we  are  called  to  consider  the  defences  and  views  of  parties 
who  have  engaged  in  such  a  practice,  we  are  not  generally  in  a 
situation  to  consider  it  very  fairly.  It  is  only  when  a  lamentable 
accident  has  occurred,  when  precious  and  regretted  blood  has 
been  shed,  and  when  all  our  better  feelings  of  sympathy  and 
instinctive  disapprobation  of  the  actual  violence  that  has  oc- 
casioned the  calamity  are  roused,  that  we  are  called  upon  to 
consider  the  nature  of  this  extraordinary  institution  or  practice 
of  modern  times.  The  actual  evils  of  duelling;  are  foremost  and 
uppermost  ni  our  thoughts ;  but  the  evils  which  it  tends 
to  prevent  entirely  escape  our  consideration.  It  ought, 
therefore,  in  fairness  to  be  remembered,  that  however  awk- 
ward, however  imperfect,  however  unequal  and  immoral 
a  remedy  it  may  appear,  yet  that,  in  point  of  historical 
fact,  it  has  come  as  a  corrective  to  greater  iuimoralities,  and 
a  preventive  of  greater  crimes.     It  is  well  known  to  all  who 
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.are  versed  in  history  that,  in  point  of  fact,  the  practice  of 
honourable  duelling  superseded  the  guilt  and  atrocity  of  private 
assassination  ;  and  that  to  this  practice,  pregnant  as  it  often  is 
M'ith  calamity  and  suffering  in  every  form,  vie  are  not  only 
indebted  for  the  polish  and  relinement  that  belong  to  the 
members  of  our  upper  society,  but  for  what  is  a  great  deal 
more  valuable, — not  only  the  high  and  general  esteem  in 
which  courage  and  intrepidity  are  held, — but  also  the  univer- 
sal diffusion  of  fairness,  manliness,  forbearance,  and  handsome 
conduct  among  all  the  Gentlemen  of  the  land.  The  practice 
may  indeed  lead  to  the  same  results  in  one  point  of  view,  I  mean 
in  relation  to  bodily  suffering,  to  which  the  unlimited  licence 
which  it  has  prevented  and  superseded  sometimes  led ;  but  the 
dispositions  of  mind  which  it  creates,  for  the  most  part,  and  ac- 
cording to  all  modern  experience,  are  totally  the  reverse.  Even 
those  who  are  most  prone  thus  to  expose  their  own  lives  and 
those  of  others,  are  but  rarely  chargeable  with  any  cruelty,  fe- 
rocity, or  quarrelsome  disposition;  and  the  truth  undoubtedly 
is,  that  the  practice  itself  has  encouraged  the  growth  of  huma- 
nity, forbearance,  generosity  of  sentiment,  and  the  greatest  cau- 
tion and  mildness  of  demeanour. 

That  it  affords  a  remedy  for  these  crimes,  and  operates  as 
a  preventive  to  these  atrocities,  the  history  of  those  nations, 
where  it  prevails  most  and  least,  presents  an  obvious  and  con- 
clusive testimony.  In  Spain,  Portugal,  and  Italy,  assassina- 
tions are  daily  occurring,  poisonings,  stabbings,  the  basest 
and  most  cruel  murders.  In  those  other  countries  again, 
■where  duelling  is  an  occasional  but  rare  occurrence,  and 
where  it  is  called  in  only  as  an  appropriate  remedy  for  those 
affronts,  vexations,  and  griefs,  for  which  the  law  gives  no 
redress,  such  atrocities  are  unheard  of.  In  submitting  it  as 
matter  of  consideration  for  you  as  a  general  topic,  whether  a 
severe  punishment  of  the  survivor  in  duels,  and  the  suppres- 
sion of  the  practice,  would  not  lead  to  worse  consequences,  I 
trust,  that  in  this  country  it  would  not  lead  to  assassinations; 
but  it  certainly  would  lead  to  private  and  secret  meetings 
held  without  witnesses,  and  without  the  means  afforded  to 
the  parties  of  guarding  against  unfairness,  or,  what  is  as  dis- 
tressing and  painful,  the  suspicion  of  it  where  it  did  not  exist. 

But  I  am  not  disposed  to  enlarge  on  this  topic,  or  to 
urge  it  upon  you  as  a  necessary  ground  of  my  defence. 
All  I  say,  or  wish  you  to  remember,  is  a  Jact  which  I 
believe  no  person  will  be  bold  enough  to  contradict ;  and 
that  is,  that  however  irrational, — however  immoral, — how- 
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ever  objectionable,  in  many  points  of  view,  the  practice 
of  duelling  may  be  in  itself,  it  is  a  practice  so  established, 
and  the  necessity  of  which  is  so  enforced  by  sanctions  which 
no  man  can  be  expected  to  resist  or  defy,  as  to  render,  in 
certain  circumstances,  such  an  encounter  inevitable  to  any 
gentleman.  The  unfortunate  individual,  who,  in  obedience 
to  that  sanction,  exposes  his  own  life,  and  the  life  of  another, 
is  not  answerable,  I  submit  to  you,  for  the  justness  or  reason- 
ableness of  the  institution  itself.  1  have  brought  with  me, 
however,  to-day  a  number  of  books,  in  which  authors  of  the 
severest  and  strictest  morality,  and  of  the  deepest  sense  of  re- 
ligion, have  given  the  high  sanction  of  their  authority  to  the 
lawfulness  of  such  an  act,  some  of  them  tracing  it  from  its  ori- 
gin to  its  consequences,  and  others  in  a  more  general  strain, 
justifying  it  on  argument  and  reason,  and  with  authority  far 
greater  than  the  suggestions  I  have  thrown  out  at  all  indicate. 

I  shall  not  trouble  you  now  with  going  into  many,  or  hard- 
ly any  of  these  statements.  At  the  same  time,  that  1  may  not 
appear  to  be  speaking  entirely  from  my  own  authority,  I  shall 
take  the  liberty  of  submitting  a  very  few  lines,  to  show  how 
the  practice  has  been  viewed  by  authors  of  the  highest  names, 
and  of  the  severest  principles  in  our  kingdom. 

I  refer  you,  first,  to  a  work  universally  known,  and  which 
will  carry  down  the  name  of  the  father  of  Sir  Alexander  Bos- 
well  to  the  latest  period  in  the  annals  of  English  literature  ;  I 
mean  his  memoirs  of  his  illustrious  friend,  Dr  Johnson,  a  man 
certainly  of  the  sternest  morality,  and  most  profound  sense 
of  religion,  and  who  joined  to  both  those  high  and  se- 
vere attributes,  perhaps  the  most  vigorous  understanding 
that  was  ever  brought  to  the  consideration  of  any  moral 
question.  It  happens  that  Mr  Boswell  himself  concurred 
in  the  opinions  which  he  reports  as  those  of  his  illus- 
trious friend; — and  from  what  we  have  heard  today,  it  ap. 
pears  that  his  son  inherited  these  opinions.  I  shall  not  trouble 
you  with  many  words,  but  shall  quote  one  passage  where 
this  topic  is  started,  and  Boswell  records  J)r  Johnson's  opi- 
nion:— •'  I  started  the  question,  whether  duelling  was  con- 
sistent with  moral  duty  ?  The  brave  old  general  (General 
Oglethorpe)  fired  at  this,  and  said,  with  a  lofty  air,  '  Un- 
doubtedly, a  man  has  a  right  to  defend  his  honour."'  (Gold- 
smith, turning  to  me,)  *  I  ask  you,  Sir,  what  would  you  do 
if  you  were  affronted  ?'  I  answered,  '  I  should  think  it  ne- 
cessary to  fight.'  *  Why  then,  (replied  Goldsmith,)  that 
solves   the  question.'     Johnson.  *   No,  Sir,  it  does  not  solve 
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the  question.     It  does  not  follow,  that  what  a  man  would 
do,  is  therefore  right."  * 

The  sage  begins,  you  see,  with  disputing  the  opinion  of 
the  defender  of  duelling  •,  and,  therefore,  if  he  had  begun  this 
controversy  with  that  love  of  contradiction  which  often  in- 
fluenced him,  he  probably  would  have  gone  on  to  show  that  he 
was  wrong ;  but,  continues  Boswell,  "  I  said  I  wished  to  have 
it  settled,  whether  duelling  was  contrary  to  the  laws  of  Chris- 
tianity. Johnson  immediately  entered  on  the  subject,  and  treat- 
ed it  in  a  masterly  manner  j  and  so  far  as  I  have  been  able  to  re- 
collect, his  thoughts  were  these : — Sir,  As  men  become  in  a 
high  degree  refined,  various  causes  of  offence  arise,  which  are 
considered  to  be  of  such  importance,  that  life  must  be  staked  to 
atone  for  them,  though  in  reality  they  are  not  so.  A  body 
that  has  received  a  very  fine  polish  may  be  easily  hurt.  Be- 
fore men  arrive  at  this  artificial  lefinement,  if  one  tells  his 
neighbour  he  lies,  his  neighbour  tells  him  he  lies  ;  if  one 
gives  his  neighbour  a  blow,  his  neighbour  gives  him  a  blow ; 
but  in  a  state  of  highly  polished  society,  an  affront  is  held  to 
be  a  serious  injury.  It  must  therefore  be  resented,  or  rather 
a  duel  must  be  fought  upon  it,  as  men  have  agreed  to  banish 
from  their  society  one  who  puts  up  with  an  affront  without 
fighting  a  duel.  Now,  Sir,  it  is  never  unlawful  to  fight  in 
self-defence.  He,  then,  who  fights  a  duel,  does  not  fight  from 
passion  against  his  antagonist,  but  out  of  self-defence,  to 
avert  the  stigma  of  the  world,  and  to  prevent  himself  from 
being  driven  from  soc/ety.  I  could  wish  there  was  not  that 
superfluity  of  refinement ;  but  -^hile  such  notwis  prevail^  no 
doubt  a  man  may  laxvfullij  jight  a  duel. 

"Let  it  be  remembered,  that  this  justification  is  applicable 
only  to  a  person  who  receives  an  affront.  All  mankind  must 
condemn  the  aggressor." 

The  topic  was  afterwards  resumed,  and  then  he  says,  p.  232, 
*'  He  (Dr  Johnson)  this  day  again  defended  duelling,  and  put 
his  argument  upon  what  I  have  ever  thought  the  most  solid 
basis,  that  if  public  vtar  be  allowed  to  be  consistent  with 
morality,  private  war  must  be  equally  so.  Indeed,  we  may 
observe  what  strained  arguments  are  used  to  reconcile  war 
with  the  Christian  religion  ;  but,  in  my  opinion,  it  is  exceed- 
ing clear,  that  duelling  having  better  reasons  for  its  barbar- 
ous violence,  is  more  justifiable  than  war,  in  which  thousands 
go  forth  without  any  cause  of  personal  quarrel,  and  massacre 
each  other." 

•  BoswcU's  Life  ofJohnxon,  Mh  Edit.  1S07,  Vol.  II.  p.  1S2. 
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On  another  occasion,  on  which  both  he  and  his  auditor 
must  have  been  prepossessed  against  the  practice,  the  same 
doctrine  is  uniformly  and  consistently  maintained.  Boswell 
says,  (Id.  Vol.  IV.  p.  223,)  *'  Having  next  day  gone  to  Mr 
Burke's  seat  in  the  country,  from  whence  I  was  recalled  by 
an  express,  that  a  near  relation  of  nune  had  killed  his  antago- 
nist in  a  duel,  and  was  himself  dangerously  wounded,  I  saw 
little  of  Dr  Johnson  till  Monday,  (April  28,)  when  I  spent  a 
considerable  part  of  the  day  with  him,  and  introduced  the 
subject,  which  then  chiefly  occupied  my  mind.  Johnson. 
'  I  do  not  see.  Sir,  that  fighting  is  forbidden  in  Scripture ; 
I  see  revenge  forbidden,  but  not  self-defence.'  Boswell.  '  The 
Quakers  say  it  is,  Unto  him  that  smiteth  thee  on  one  cheek, 
offer  him  also  the  other.'  Johnson.  *  But  stay.  Sir,  the  text 
is  meant  only  to  have  the  effect  of  moderating  passion ;  it  is 
plain  that  we  are  not  to  take  it  in  a  literal  sense.  We  see 
this  from  the  context,  where  there  are  other  recommendu- 
tions,  which  I  warrant  you  the  Quaker  will  not  take  literally, 
as,  for  instance,  From  him  that  would  borrow  of  thee,  turn 
thou  not  away.  Let  a  man  whose  credit  is  bad  come  to  a 
Quaker,  and  say,  *  Well,  Sir,  lend  me  a  hundred  pounds,* 
he'll  find  him  as  unwilling  as  any  other  man.  No,  Sir,  a 
man  may  shed  the  blood  of' a  man  ivho  invades  his  character^ 
as  he  may  shoot  him  who  attempts  to  break  into  his  house." 

There  is  another  author  of  equal  eminence,  and  equal  pu- 
rity of  moral  doctrine,  to  whom  also  I  think  it  right  tran- 
siently to  refer;  and  I  do  it  the  rather,  because  this  learn- 
ed  person  not  only  held,  for  a  very  long  course  of  years, 
the  situation  of  Professor  of  Morals  in  this  University,  but 
was  himself  of  the  clerical  profession  originally,  and  not  only, 
therefore,  by  his  habits  and  virtues,  but  by  the  training  of 
his  early  life,  must  have  had  fully  in  view  those  sanctions 
of  high  principle,  which  religion  has  superadded  to  ordinary 
moral  obligation.  I  need  hardly  say,  that  I  mean  the  late  Dr 
Adam  Ferguson,  whose  writings  are  well  known,  and  who,  in 
the  principles  of  morality,  which  he  gave  to  the  world  as  a 
summary  of  those  views  by  which  he  trained  the  youth  of 
this  land  to  generous  and  gentle  lives,  has  treated  this  subject 
with  the  freedom  and  caution  with  which  it  ought  to  be  treat- 
ed, and  has  come  to  the  same  result  with  his  brother  moralist 
in  the  adjoining  country.  {Ferguson^s  Lectures  on  Moral 
and  Political  Science i  Vol.  II.  p.  2S0,  et  seq.)  He  says  what 
undoubtedly  is  true,  "  That  a  woman  who  is  forcibly  at- 
tacked in  her  chastity,  or  a  man  who  is  put  to  the  trial  of 
personal  estimation,  or  honour,  may  receive  an  injury,  which 
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the  utmost  power  of  the  magistrate  cannot  afterwards  repair. 
An  exception  is  accordingly  admitted  in  favour  of  the  pri- 
vate right  of  defence  on  such  occasions. 

"  Among  these  modes  of  attack,  there  is  a  singular  species 
of  injury,  ovv^ing  its  effect  to  the  caprice  of  manners  in  mo- 
dern times  •,  but  of  which  the  effect  is  extremely  severe  and 
injurious,  not  susceptible  of  any  legal  measurement,  nor  re- 
parable by  all  the  power  of  the  magistrate, 

"  In  consequence  of  this  singular  caprice,  altogether  un- 
known to  the  celebrated  nations  of  antiquity,  not  only  asper- 
sions of  character,  but  any  single  term  of  reproach,  or  ges- 
ture of  insult,  so  far  impairs  the  estimation  or  credit  of  the 
person  who  suffers  them,  that  if  the  breach  be  not  repaired 
in  the  way  which  caprice  also  directs,  be  becomes  an  outcast 
from  the  society,  in  which  his  condition  depends  on  the 
esteem  inwhich  he  is  held.  Applications  to  the  courts  of 
justice,  for  reparation,  xcould  only  increase  the  dishonour. 
False  aspersions  may  be  removed  by  the  clearest  evidence  of 
truth  ;  but  this  would  not  remove  the  dishonour  of  having 
suffered  them  to  be  made.  An  accusation  may  be  known  to 
be  true  or  false ;  its  effect,  however,  in  this  case,  does  not 
depend  upon  the  degree  in  which  it  is  believed,  but  upon  the 
degree  of  tameness  with  which  it  is  received.  Even  calumny 
hurts,  not  by  the  imputation  of  any  criminal  charge,  but  ra- 
ther by  the  imputation  of  cowardice,  implied  in  the  manner 
of  receiving  it ;  and  the  defence  which  caprice  has  provid- 
ed for  this  mode  of  attack,  is  a  display  of  courage,  not  a 
refutation  of  any  false  accusation.  The  accusation  may  be 
true, — but  the  courageous  vindicates  his  honour.  The  accu- 
sation may  be  false, — but  the  coward  is  overwhelmed  with 
disgrace.  Even  the  injured  is  denied  the  use  of  stratagem 
or  surprise  in  his  own  defence.  He  inust  meet  his  antago- 
nist, however  injurious,  upon  equal  terms ;  and,  if  he  would 
preserve  his  honour,  must  pass  through  the  hazard  of  a  single 
combat  for  that  purpose.  His  character  for  integrity  may 
be  blasted  or  entire,  but  his  estimation,  in  point  of  honour,  is 
independent  of  either  condition. 

"  In  this  example,  the  deviation  from  reason  is  monstrous, 
— but  the  dignity  of  justice  is  made  to  stoop  to  the  caprice  of 
fashion  j  and  so  long  as  the  private  injury  is  suffered  to  have 
its  effect,  the  petulance  or  folly  of  one  person  may  drive 
another  from  his  place  in  society  ;  so  long  as  the  magistrate 
cannot  preserve  the  citizen  in  his  state,  so  long  the  injured 
citizen  must  be  alloxccd  to  defend  himself^  and  to  adopt  the 
only  means  which  are  effectual Jhr  that  purpose. 
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«*  To  reform  this  abuse  has  been  justly  considered  as  an  ob- 
ject of  great  importance  in  the  policy  of  modern  nations. 
But  attempts  to  this  purpose  have  begun,  perhaps,  at  the 
zvrong  cndy  by  denunciations  of  severity  against  those  who, 
finding  their  honour  invaded,  take  the  ordinary  way  of  pre- 
venting or  repairing  the  w^rong  with  which  they  are  attack- 
ed. If  men  are,  by  vulgar  caprice,  made  accessible  to  an 
injury  of  the  most  serious  nature — to  an  injury  which 
a  magistrate  cannot  repair,  it  is  hy  no  means  just  to  re- 
strain them  from  the  only  means  of  defence  that  is  left  in 
their  power.  This  being  evident  to  the  general  sense  of 
mankind,  the  only  effect  of  severities  denounced  by  the  law, 
in  most  countries,  against  the  injured,  as  well  as  the  aggres- 
sor, has  been  to  oblige  courts  of  justice  to  fall  upon  measures 
to  evade  the  rigour  of  that  very  law  they  are  required  to  ap- 
ply.'» 

It  is  hardly  necessary  for  me  to  pursue  this  quotation 
farther. 

I  have  read  you  the  opinion  of  a  Philosopher  and  a  Clergy- 
man.   I  will  now  read  you  the  opinion  of  a  Philosopher,  a  Law- 
yer, and  a  Judge,  one  most  eminent  too   in  all  these  charac- 
ters, and  who,  for  a  long  period,  occupied  the  seat  of  justice 
in  this  country,  and  in  the  very  Court  in  which  we  now  are  as- 
sembled, and  will  continue  to  adorn  and  improve  its  jurispru- 
dence as  long  as  the  Courts  or  Law  of  Scotland  shall  remain 
established ; — I  mean  Lord  Kames,  who,  in  one  of  his  most  dis- 
cursive and  elaborate  works,  has  given,  by  far,  the  most  de- 
cided opinion  of  any  to  which  I  have  yet  alluded.     I  qiiote 
from  the  Sketches  of  the  History  of  Man,  {Karnes'  Sketches t 
Vol.  I.  p.  335.)    "  Is  duelling  a  crime  by  the  law  of  nature  .'' 
A  distinction  is  necessary. — If  two  men,  bent  to  destroy  each 
of  them  the  other,  meet  armed,  and  one  or  both  be  slain,  the 
act  is  highly  criminal:   It  is  murder  in  the  strictest  sense  of 
the  word. — If  they  appoint  time  and  place  to  execute  their 
murderous  purpose,  such  agreement  will  not  be   more  inno- 
cent than  an  agreemtnt  among  a  band  of  robbers  to  attack 
every  passenger;  they  will  be  abhorred  as  unfit  for  civil  society. 
But  a  duel,  which  an  affront  forces  a  man  upon,  for  vindicating 
his  honour,  when  no  satisfaction  is  offered,  or  no  proper  sa- 
tisfaction, is  very  different.     I  can? tot  see  that  the  person  af- 
fronted  is  guiltj/  if  any  crime  ;  and  if  the   person  who  gave 
the  affront  have   offered  what   he  thinks  full   satisfaction,  / 
see  no  crime  on  either  side.     The  parties  have  agreed  to  de- 
cide their  quarrel  in  the  honourable  way,  and   no  other  per- 
son is  hurt.      If  it  be  urged   that  duelling  is   a  crime  against 
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the  state,  which  is  interested  in  the  lives  of  its  subjects,  I 
answer,  that  individuals  are  entitled  to  be  protected  by  the 
state  ;  but  that  if  tvi^o  men  craving  that  protection,  agree  to 
end  the  dispute  by  single  combat,  the  state  has  no  concern. 
There  is  nothing  inconsistent  with  the  laws  of  society,  that 
men,  in  an  affair  of  honour,  should  reserve  the  privilege  of  a 
duel;  and,  for  that  reason,  the  privilege  may  justly  be  un- 
derstood as  reserved  by  every  man  when  he  enters  into  society. 
I  admit  that  the  using  the  privilege  on  every  slight  occasion 
cannot  be  too  much  discouraged  ;  but  such  discouragement, 
if  duelling  be  not  criminal,  belongs  to  a  court  of  police,  not 
to  a  court  of  law. — What  then  shall  be  said  of  our  statutes" 
—  Observe,  he  speaks  of  our  statute  laxo  alone ;  and  con- 
siders that  there  is  no  crime,  unless  by  means  of  it. — "  What 
then  shall  be  said  of  our  statutes  which  punish  with  death 
and  confiscation  of  moveables,  those  who  fight  a  single  com- 
bat without  the  King's  licence  -,  and  which  punish  even  the 
giving  or  accepting  a  challenge  with  banishment,  and  confis- 
cation of  moveables  ^  When  a  man  thinks  his  honour  at 
stake,  fear  of  death  will  not  deter  him  from  seeking  redress  ; 
nor  is  an  alternative  left  him,  as  the  bearing  a  gross  affront  is 
highly  dishonourable  in  the  opinion  of  all  the  world.  Have 
we  not  instances  without  number,  of  men  adhering  to  the 
supposed  orthodoxy  of  their  religious  tenets,  unawed  by 
flames  and  gibbets  ?  How  absurd,  then,  is  it  in  our  legisla- 
ture to  punish  a  man  for  doing  what  is  indispensable,  if  he 
wish  to  avoid  contempt  ?  Laws  that  contradict  honest  prin- 
ciples, or  even  honest  prejudices,  never  are  effectual :  nature 
revolts  against  them.  And  it  is  believed,  that  these  statutes 
have  never  been  effectual  in  any  one  instance,  unless,  perhaps 
to  furnish  an  excuse  for  declining  a  single  combat." 

With  these  authorities,  and  with  the  inward  authority  of 
the  sense  and  obvious  reason  which  they  convey,  I  think  I 
may  be  allowed  to  say,  that  1  was  startled  at  the  very  broad 
proposition  on  which  the  learned  prosecutor  rests  his  claim 
for  a  verdict  of  Guilty,  and  of  Murder  too,  on  the  present 
occasion.  He  does  all  but  admit  indeed,  that  if  there  be  any 
case  in  which  killing  in  a  duel  is  not  murder,  and  not  even 
criminal,  it  is  the  case  now  before  you  ;  and  his  proposition 
amounts,  therefore,  to  this,  that,  in  point  of  fact,  a  man  who, 
in  any  given  or  imaginable  situation,  shall  have  the  misfor- 
tune to  kill  his  antagonist  in  a  duel,  shall  be  adjudged  guilty 
of  the  crime  of  murder.  I  must  hold  him  as  stating  this  of 
the  most  favourable  case  that  can  be  suggested,  for  I  will 
not  do  the  present  case  the  injustice  of  supposing   that  any 
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can  be  imagined  stronger — or  so  strong.  But  take  any  case 
—suppose  an  officer  of  high  rank,  at  the  head  of  his  regiment, 
beaten,  kicked,  spit  on,  reviled,  and  trampled  on,  by  a  man 
of  his  own  condition,  and  of  greater  bodily  strength, — all  de- 
mands of  apology  or  satisfactory  explanation  rejected  with 
contumely, — reduced,  therefore,  to  the  alternative  of  choosing 
between  being  expelled  from  his  profession,  hooted  and  point- 
ed at  in  society,  or  giving  a  meeting  to  his  enemy,  but  if 
he  does  give  a  meeting,  deploring  the  necessity  j — while 
discharging  from  his  mind  all  bitter  and  malignant  feeling, 
but  bound  to  preserve  his  life,  and  that  which  renders  life 
precious, — he  calls  this  person  to  the  field,  and  there  has  the 
misfortune  to  kill  him  — that  man,  we  are  told,  is  to  be  sus- 
pended on  a  gibbet  as  a  murderer  !  Why  ^^  ere  such  a  doctrine 
precisely  enacted  by  the  Legislature,— did  those  statutes  still 
subsist  on  which  alone  the  Learned  Judge,  whom  I  have  quot- 
ed, fastens  the  reproach  of  teaching  such  a  doctrine, — 
even  then,  I  would  call  upon  you  to  disregard  them, — I  would 
say  to  you  with  truth,  that  they  had  been  abrogated  by  a 
contrary  usage,  and  by  that  change  of  times  and  manners, 
which  we  know,  in  this  country,  can  effectually  wipe  away 
all  penal  enactments,  whether  formally  repealed  or  not. 

I  do  not  wish,  nor  do  I  think  it  necessary  in  this  case,  to 
go  into  details  or  arguments  of  a  debateable  description  ; 
but  1  cannot  help,  in  passing,  venturing  to  say  to  you,  in 
broad  and  general  terms,  that  I  conceive  the  criminal  law  of 
this  happy  ccuntry  to  consist,  not  in  the  barbarous  and  im- 
placable severity  of  its  antiquated  statutes,  not  in  the  severe  and 
impracticable  doctrines  that  may  still  retain  their  places  in 
books  of  law,  even  of  the  greatest  authority  ;  not  even, 
I  say  it  with  great  submission,  in  the  dicto  that  may  fall  from 
the  lips  of  those  high  and  stern  magistrates,  the  Judges  of  the 
land,  who  are  bound  to  assert  all  the  severity  of  the  code 
which  they  are  appointed  to  uphold,  and  in  their  places 
to  countenance  or  sanction  no  relaxation  of  it,  however  hard 
and  inoperative  in  the  correction  of  crimes  it  may  be.  But, 
I  say,  the  criminal  law  of  this  happy  country  consists  in  the 
authorized  and  approved  practice  of  its  courts  of  criminal 
law, — as  this  is  ultimately  embodied  in  the  popular,  admired, 
and  consistent  verdicts  of  juries,  I  am  far  from  saying 
that  juries  have  any  dispensing  power  over  the  law.  1 
am  far  from  saying,  though  that  has  been  said,  that 
they  have  a  rightful  power  to  disappoint  the  law,  where 
its  sanctions  have  been  plainly  incurred.  But,  I  say,  that 
where  ,the  verdicts  of  juries  have  met,  for  a  course  of 
time,   with   the  general  approbation    of  the  community, 
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and  the  sanction  of  the  Courts  under  whose  authority  they 
are  pronounced, — when  they  go  on  in  an  uniform  series, 
and  all  point  one  way,  they  then  make  and  constitute  that 
real  and  practical  law,  on  which  all  the  subjects  of  the  land 
are  entitled  to  rely,  and  on  the  administration  of  which  the 
people,  with  the  greatest  security,  may  depend.  And,  in 
truth,  it  is  a  proud  and  fortunate  circumstance  for  this  coun- 
try, that  such  an  institution  as  a  jury  should  exist,  with 
power  occasionally  to  temper  the  severity  of  that  law,  which 
a  court  of  another  description  would  too  inflexibly  enforce, 
and  thus  silently  to  abrogate  statutes,  or;  maxims  of 
common  law,  which  the  course  of  the  times,  the  progress  of 
manners,  the  disappearance  of  some  crimes,  and  the  rise  of 
others,  may  have  rendered  inapplicable  and  unnecessary ; 
that  such  indications  of  the  temper  of  the  people,  that  such 
manifestations  of  the  feelings  and  views  of  those  who  are  se- 
lected from  among  the  people  to  represent  it,  and  decide  on 
the  fate  of  their  brethren,  should  be  allowed,  by  means  of 
a  refusal  to  enforce  them,  to  guide  the  Legislature  to  the  re- 
peal of  particular  laws,  or  to  the  enactment  of  new  ones  with 
mitigated  penalties. 

And,  Gentlemen,  I  perceive  that,  in  a  neighbouring  coun- 
try, where  the  criminal  law  is  almost  entirely  statutory, 
and  the  authority  and  construction  of  it,  therefore,  greatly 
more  precise  than  with  us,  with  whom  the  whole  code  is  more 
of  the  nature  of  common  law,  this  power  of  juries  is  not  only 
recognized  as  existing,  and  winked  at  by  Judges,  but  is  sub- 
scribed to  by  them,  and  applauded  not  only  by  the  country  at 
large,  among  whom  these  juries  have  never  been  known  to 
have  lost  their  credit,  but  even  by  the  Judges  themselves, 
from  whose  dicta  they  occasionally  dissent. 

Why,  Gentlemen,  there  is  one  familiar  instance  of  this, 
which  has  lately  and  frequently  been  brought  under  the  view 
of  the  Courts,  and  of  Parliament, — I  mean  the  difficulty,  or 
rather  the  impossibility,  of  finding  juries  to  execute  laws 
which  have  become  too  severe  for  the  age.  I  mean  par- 
ticularly that  common  topic  of  complaint,  the  unreasonable 
severity  of  making  stealing  to  a  very  small  amount  a  ca- 
pital offence,  while  a  small  occasional  lowering  of  the  value  of 
the  articles  stolen  would  reduce  the  crime  to  what  is  called  a 
clergyable  or  venial  felony.  In  these  cases,  it  has  been  of- 
ten noticed  and  complained  of,  that  juries,  in  the  face  of  the 
most  undoubted  evidence,  are  constantly  in  the  practice,  when 
obliged  to  convict,  of  bringing  in  the  article  as  not  worth 
the  tenth  part  of  its  real  value.     The  late   Sir  Samuel  Ro- 
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milly,  in  his  well  known  discourse  on  the  criminal  law,  gives 
a  vast  variety  of  such  cases,  where  things  were  proved  to 
have  been  sold  by  the  thief  for  ten,  twelve,  and  sixteen 
guineas,  and  a  Jury  has  found  them  to  be  worth  only 
39s.  There  is  one  instance,  too,  where  in  a  theft  of  a  ten 
pound  note,  the  Jury  found  the  prisoner  guilty  of  steal- 
ing to  the  amount  of  39s.  only ;  and  one  Jury  is  men- 
tioned, before  whom  two  men  who  were  found  guilty  con- 
junctly of  the  same  theft,  were  yet  convicted  variously, 
one  being  found  guilty  of  stealing  to  the  amount  of  39s.  and 
the  other  of  50s.  which  astonished  the  Judge,  till,  on  inqui- 
ry, he  found  that  the  man  found  guilty  of  stealing  to  the  a- 
mount  of  50s.  had  formerly  been  before  a  number  of  that 
jury  at  a  Quarter-sessions  for  other  offences,  and  was,  there- 
fore, thought  deserving  the  higher  penalty  of  the  law,  while 
the  other  was  for  the  first  time  before  them,  and  was,  there- 
fore, convicted  for  the  lower. 

But  these  practices,  irregular  as  they  are,  have  received  an 
extraordinary  sanction,  in  the  way  they  are  spoken  of,  by  the 
great  and  most  popular  writer  on  the  law  of  England — I  mean 
BJackstone.  He  says,  "  It  is  true,  that  the  mercy  of  juries 
will  often  make  them  strain  a  point,  and  bring  in  larceny  to 
be  under  the  value  of  twelvepence,  when  it  is  really  of  much 
greater  value  j  but  this,  though  evidently  justifiable  and  pro- 
per, when  it  only  reduces  the  present  nominal  value  of  money 
to  the  ancient  standard,  is  otherwise  a  kind  o^  pious  perjury, 
and  does  not  at  all  excuse  our  common  law  in  this  respect 
from  the  imputation  of  severity,  but  rather  strongly  con- 
fesses the  charge."     {BlacJcstone's  Com.  Vol.  IV.  p.  239-) 

Now,  this  is  the  language  of  a  Judge  and  a  master  of  the 
law,  of  one  of  its  greatest  oracles  and  brightest  ornaments  ; 
and  he  tells  you,  that  this  practice  is  a  pious  perjury!  recog- 
nizing it  as  quite  familiar,  done  daily  with  the  acquiescence 
of  courts,  and  neither  entailing  reproach  on  juries  among 
their  neighbours,  nor  exposing  them  to  the  censure  of  their 
legal  superiors. 

He  calls  it  a  pious  perjury  I  as  we  say  a  pious  fraud, 
meaning  something  commendable  on  the  whole,  though  not 
in  all  its  bearings,  conformable  to  strict  precept. 

I  might  quote  instances  of  this  kind  in  our  own  prac- 
tice. We  had  once  a  statute,  Gentlemen,  now  abrogated,  by 
which  juries  were  tied  down,  in  distinct  terms,  to  convict  a 
person  of  murder,  whether  they  thought  her  guilty  or  not, 
provided  certain  presumptions  of  guilt,  which  the  Legisla- 
ture had   chosen,  when  found  together,  to  take  as  absolute 
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proof,  should  be  found  to  concur.  J  mean  the  statute  of 
William  and  Mary  regarding  child-murder,  declaring  that  if 
k  should  be  proved,  that  a  woman  had  not  revealed  her 
pregnancy,  or  called  in  help  at  the  birth,  and  the  child  was 
afterwards  missing,  these  circumstances  concurring,  should, 
in.  all  cases,  be  taken  as  proof  of  child-murder. 

Many  convictions  were  got  under  this  statute.  But  as  a 
number  of  cases  arose,  where,  from  false  modesty,  accident, 
or  otherwise,  all  these  supposed  infallible  criteria  concurred, 
without  the  guilt  of  murder  having  existed.  Juries  came  to 
boggle  at  such  an  enactment ;  and,  accordingly,  it  was  abro- 
gated by  their  uniform  refusal  to  execute  it.  All  our  late 
writers  distinctly  say,  that  of  late  years,  no  convictions  could 
be  obtained  under  that  statute.  Nay,  I  remember  myself, 
in  the  early  part  of  my  practice,  of  two  cases  where  the 
statute  was  libelled  on,  in  one  of  which  the  jury  stated,  that 
they  would  not  convict  on  the  statute,  and  found  the  prison- 
er not  guilty,  and  the  judge  approved  of  their  verdict.  And 
in  another  case,  I  remember  a  Depute-Advocate  was  reprov- 
ed for  bringing  such  a  case  to  trial,  and  the  judge  told  him 
plainly,  that  if  he  did  proceed  on  that  statute,  he  would 
take  care  there  should  be  an  acquittal. 

Accordingly,  that  statute,  by  an  act  of  laudable  and  praise- 
worthy contumacy  on  the  part  of  juries,  was  abrogated  in 
actual  practice,  before  it  was  repealed  by  a  recent  act  of  the 
Legislature,  which  declared  these  circumstances  to  infer  only 
a  simple  felony,  punishable  with  imprisonment. 

But  though  I  refer  to  these  cases  to  let  you  understand 
what  I  apprehend  the  law,  and  the  practice  of  that  law,  ac- 
tually to  be,  I  am  far  from  saying,  that  they  afford  a  prece- 
dent which  is,  in  every  case,  or  lightly  to  be  followed ; 
for  though  a  jury  has  been  commended  for  finding  a  thing 
which  is  worth  many  pounds,  of  the  value  only  of  39s-,  nay, 
for  even  finding,  as  in  the  case  of  the  accession  to  the  same 
crime,  that  it  was,  and  that  it  was  not  of  a  certain  value,  I  can- 
not but  acknowledge,  that  the  frequent  assumption  of  this 
extraordinary  and  perilous  power,  by  which,  if  exerted, 
except  in  extraordinary  cases,  the  stability  of  the  law  would 
be  gone,  is  by  no  means  to  be  approved.  But  I  do  say,  that 
even  this  is  within  the  constitutional  power  of  juries,  when 
connived  at,  or  openly  recognised  by  high  judicial  autho- 
rity ;  and  I  state  this  case  of  extraordinary  power  in  order 
to  show  you  that  what  I  now  contend  for  falls  far  within  its 
limits.  I  do  not  require  you  to  find  that  Sir  Alexander  Bos- 
vell  did  not  fall  by  the  hands  of  the  prisoner  at  the  bar,  but 
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only  that  he  did  not  fall  by  his  malice. — I  call  upon  you  to 
give  in  a  verdict  of  no  untruth,  directly  or  by  implication,  I 
call — and  I  think  I  cannot  call  in  vain, — that  you  will 
not  allow  jour  verdict  to  be  any  thing  but  truth  j  and  I  tell 
you,  that  you  cannot  be  compelled  to  say  that  the  prisoner 
wickedly  and  maliciously  slew  the  unfortunate  gentleman 
if  you  sincerely  think  he  did  not, — if  you  are  satisfied  that 
he  slew  him  without  malice,  anger,  or  hatred,  in  the  ren- 
counter J — in  short,  that  the  very  reverse  of  all  these  feel- 
ings burned  in  his  bosom  towards  the  unfortunate  gentle- 
man at  his  death,  before  his  death,  and  after  his  death. 

The  true  point,  then,  is,  Whether  there  is  evidence  that 
he  killed  him  maliciously  ?  I  need  not  read  authorities  to 
you  upon  this  subject.  Without  multiplying  these,  I  have 
marked  a  passage  in  Mr  Hume's  work,  in  which  he  de- 
scribes that  which  forms  the  essence  of  all  crimes,  and  to 
which  alone  the  evidence  in  all  prosecutions  must  go.  He 
begins  (chapter  1st)  with  the  explanation  of  the  nature 
*  of  that  dolCf  as  it  is  called, — that  corrupt  and  evil  inten- 
tion which  is  essential  (so  the  light  of  nature  teaches,  and 
so  all  authorities  have  said)  to  the  guilt  of  any  crime.  Now, 
in  delivering  this  precept,  those  authorities  arc  not  to  be 
understood  in  this  sense,  as  if  it  were  always  necessary  for 
the  prosecutor  to  bring  evidence  of  an  intention  to  do  the 
very  thing  that  has  been  done,  and  to  do  it  out  of  enmity 
to  the  individual  who  has  been  injured.  In  this  more  fa- 
vourable sense  to  the  prisoner,  the  maxim  cannot  be  receiv- 
ed iuto  the  law,  for  it  would  screen  many  great  offenders 
from  the  punishment  of  their  transgressions.  And  I  think 
it  is  only  true  in  this  looser  and  more  general,  but  a  prac- 
tical and  a  reasonable,  sense,  in  which  an  English  author  of 
the  first  judgment  in  those  matters  (Judge  Foster)  has  ex- 
plained it ;  that  the  act  must  be  attended  with  such  circum- 
stances as  indicate  a  corrupt  and  malignant  disposition ;  a 
heart  contemptuous  of  order,  and  regardless  qf  social  duty.^^ 

This,  Gentlemen,  is  what  you  must  find  proved  before 
you  can  find  any  one  guilty  of  a  crime.  That  which  ren- 
ders any  action  a  crime  is,  that  it  proceeded  from  an  illaud- 
able,  improper,  criminal,  malignant  design. 

Now,  with  great  submission,  I  take  this,  in  every  case, 
to  be  a  part  of  the  evidence,  and  as  such,  competent  and 
proper  for  the  determination  of  a  jury, — assisted,  no  doubt, 
by  the  opinions  of  the  learned  persons  who  preside  in  the 
Court,  but  only  taking  these  as  opinions  to  aid  them  in 
forming  their  own  ;  so  that,  on  a  view  of  all  the  evidence, 
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the  jury  is  to  say  whether  they  are  convinced  that  the  pri- 
soner is  guilty  or  not  guilty  of  that  malignant  purpose  or 
contemptuous  disregard  of  law  and  order,  which  forms  the 
undoubted  essence  of  every  crime. 

It  is  no  doubt  true,  that,  in  our  law  books,  it  is  laid  down, 
that  killing  in  a  duel,  however  fairly  that  duel  may  have 
been  conducted,  is  and  ought  to  be  considered  as  murder  ; 
and  there  are  two  reasons  to  explain  how  this,  I  must  say 
too  unqualified  proposition,  has  been  allowed  to  stand  in  our 
books  of  authority.  In  the  first  place,  it  is  derived  from  a 
period  of  society,  when  our  statutory  law  did  make  such 
a  declaration  j  and  one  of  the  causes  of  its  severity  was,  that 
the  manners  and  customs  of  the  times  were  such  as  to  justify 
the  enactment.  For  it  is  well  known  to  every  one,  that 
there  was  a  period  when  the  abuse  of  duelling  became  a  mon- 
strous and  flagrant  evil,  and  when,  out  of  mere  wantonness, 
vanity,  and  folly,  the  lives  of  the  most  valuable  citizens  were 
sacrificed,  in  consequence  of  its  prevalence,  for  causes  equally 
fantastical  and  barbarous.  I  believe  it  is  mentioned  some- 
where, that,  in  the  short  reign  of  Henry  IV.  of  France,  no 
fewer  than  4000  gentlemen  were  slain  in  duels ;  and  it  is 
quite  well  known,  that,  during  the  sixteenth  and  seventeenth 
centuries,  the  same  practice  prevailed  to  an  intolerable  ex- 
cess in  these  islands.  That  was  the  date  of  the  law  in  question ; 
and  the  history  of  the  origin  of  these  dicta  of  our  lawyers  is 
still  preserved.  How  they  have  been  preserved  long  after 
the  lapse  of  the  circumstances  by  which  they  at  first  were 
justified  or  required,  is  a  question  which  probably  will  not 
require  much  explanation  to  those  who  know  how  tenacious 
lawyers  and  lavir-writers  are  of  ancient  maxims,  and  even 
of  ancient  prejudices ; — how  unwilling  lawyers  of  every 
degree  are,  to  acknowledge  the  imperfection  of  that  law, 
which  it  is  a  part  of  their  duty  to  uphold  and  mag- 
nify •,  how  willing  to  say,  that  recourse  to  a  Court  of 
law  supersedes  and  renders  unnecessary  any  other  ap- 
peal ;  and,  therefore,  on  that  rash  and  false  assumption, 
to  build  the  conclusion,  that  any  other  appeal,  if  attended 
with  danger,  or  terminating  in  death,  must  be  criminal  and 
murderous.  Nor  should  it  be  forgotten,  that  it  may  with 
some  reason  be  maintained,  that  the  most  severe  sanctions 
of  the  law  should  still  be  held  out  for  the  terror  of  offend- 
ers;— that  all  such  killing  should  be  taken,  in  the  first  place, 
for  murder  ;  that  the  act  should  be  held  as  j^nma  facie  illegal, 
and  should  have  the  effect  of  putting  him  who  commits  it  to  a 
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proof  of  the  circumstances  which  make  his  case  an  excep- 
tion from  the  ordinary  rule. 

I  have  stated  this  rather  as  an  apology  for  the  law,  than  as 
a  justification  of  it.  For  I  will  take  leave  to  say,  that  it  would 
be  the  greatest  libel  on  the  law,  to  hold  that,  in  consequence, 
not  of  any  statute  declaring  duelling  a  capital  offence,  for 
there  is  no  longer  any  such  statute,  but,  on  the  common  law 
of  the  land,  all  killing  in  a  duel  shall  be  regarded  as  mur- 
der ;  in  other  words,  that  the  crime  of  maliciously  and  trea- 
cherously killing  another  person  shall  be  predicated  of  all 
those  who  kill  in  a  duel,  although  there  is  no  appearance  of 
malice,  or  of  any  improper  motive  whatever.  No  opinions, 
no  law,  no  rule  of  practice,  no  human  authority,  I  say 
with  confidence,  can  either  compel  or  justify  a  jury  in  find- 
ing a  man  guilty  of  killing  maliciously,  who  is  proved  not 
to  have  had  any  malice, — ^not  to  have  had  any  bad  mo- 
tive, though  his  conduct  has  been  sifted  to  the  uttermost 
It  would  be,  of  all  preposterous  notions,  the  most  preposte- 
rous, and  of  all  absurdities  the  most  extreme,  to  say,  that 
the  law  requires  a  jury  to  save  themselves  from  perjury,  by 
perjuring  themselves  to  convict  the  innocent !  You  are  bound, 
it  is  said,  to  find  the  prisoner  guilty  of  maliciously  killing. 
But  I  say  that  if  you  think  he  did  not  kill  maliciously,  you 
are  plainly  bound  to  acquit  him  ;  and  that  you  would  be 
guilty  both  of  murder  and  perjury  if  you  did  otherwise.*    It 

*  This  argument  might  be  put  in  a  more  technical,  and  perhaps  a 
clearer,  though  less  popular  way,  as  follows.  The  essence  of  all  crimes 
being  the  dole,  or  mains  animus,  from  which  they  proceed,  it  is  obvious 
that  when  we  say  that  all  killing  in  a  duel  is  murder,  we  can  mean  oiily 
that  the  circumstances  of  deliberate  appointment,  and  the  intentional 
use  of  deadly  weapons,  are  sufficient  indicia  from  which  to  infer  the  ex- 
istence of  such  dole,  or  malice.  But  the  question,  of  what  inducia  shall 
be  sufficient,  in  any  case,  to  establish  the  existence  of  a  criminal  pur- 
pose, is  plainly  a  (juestion  of  evidence,  and  as  such  must,  ex  necessitate, 
be  within  the  province  of  the  jury.  The  Court  may  give  it  as  their 
opinion,  generally,  that  the  concurrence  of  such  indicia  raises  a  presump- 
tion of  malice, — but  whether  such  malice  is  actually  proved  in  any  par- 
ticular case,  it  must  always  be  for  the  jury  to  determine :  And  to  fix  ab- 
solutely, and  ah  ante,  that,  upon  proof  of  such  indicia,  the  jury  must  ne- 
cessarily find  the  malice  proved,  would  just  be  doing,  on  tliis  branch  of 
the  common  law  charge  of  murder,  what  the  statute  of  William  and 
Mary  was  held,  very  oppressively  and  unjustly  to  have  done  as  to  the 
charge  of  child-murder  under  that  act.  It  is  obvious,  also,  that  to 
hold  any  such  doctrine  to  be  a  fixed  and  binding  part  of  the  law,  would 
be  substantially  to  remove  from  the  jury  the  cognisance,  not  only  of  the 
general  guilt  or  innocence  of  the  accused,  but  also  of  the  most  important 
part  of  the  evidence  by  which  that  was  to  be  determined.  Consistently 
with  that  doctrine,  indeed,  a  jury  ought  not  in  any  such  case  to  find  the 
prisoner  guilty,  or  not  guilty ;  but  should  be  limited  to  find  merely  that 
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is  necessarily  a  matter  of  evidence^  whether  a  prisoner  has 
contracted  the  guilt  of  preconceivec^  malice,  and  murder  ensu- 
ing from  it,  or  whether  he  has  only  incurred  the  involuntary 
and  inevitable  misfortune  of  taking  away  the  life  of  another 
person,  against  whom  he  had  no  malice ;  and  that,  in  order 
to  render  his  own  life  tolerable,  and  to  protect  that  state  in 
society  which  he  held,  and  his  family,  character,  and  name, 
— which  a  man  must  always  be  entitled  to  protect,  where, 
by  the  fault  of  another,  they  have  been  endangered,  at  the 
hazard  and  at  the  expence  of  that  party's  life. 

Nor  is  this  new  law.  The  Prosecutor,  indeed,  has  told 
you,  that  life  is  so  precious,  that  it  is  not  to  be  lightly  in- 
vaded, that  no  notion  of  violated  honour,  that  no  gratifica- 
tion or  soothing  of  wounded  vanity,  can  justify  the  taking  it 
away  ;  and  he  has  gone  so  far  as  to  tell  you,  that  there  is  no 
ground  on  which  deliberate  killing  can  be  justified,  except 

it  was  proved  or  not  proved  that  he  killed  another  in  a  duel ; — for  this 
is  the  only  matter  upon  which,  according  to  this  system,  they  can  pos- 
sibly have  any  right  to  decide. 

The  doctrine  of  the  prosecutor,  indeed,  leads  obviously  to  the 
same  undue  limitation  of  the  powers  of  the  jury  in  cases  of  this 
kind,  as  was  long  maintained  in  cases  of  all  kinds  by  the  practice  of  pro- 
nouncing special  interlocutors  of  relevancy.  For  if  effect  be  given  to  the 
supposed  maxim  of  law,  that  all  killing  in  duels  is  necessarily  murder, 
the  result  must  obviously  be  the  same  as  if,  in  every  charge  of  murder 
in  such  circumstances,  the  Court  had  found  specially,  that  the  fact  of 
the  pannel  having  killed  the  defunct  in  a  duel,  was,  per  se,  relevant  to 
infer  the  guilt  of  murder,  had  repelled  all  the  defences  of  the  pannel 
that  did  not  resolve  into  a  denial  of  the  killing  in  a  duel,  and  remitted 
the  libel,  as  found  relevant,  to  the  knowledge  of  an  assize,  with  instruc- 
tions to  confine  themselves  in  their  verdict  to  the  fact  of  such  killing 
only.  If  such  a  deliverance  would  be  contrary  to  the  rights  of  the  jury, 
and  of  the  prisoner,  which  no  one  it  is  supposed  will  now  dispute,  it  is 
difficult  to  see  how  the  doctrine  of  the  prosecutor  can  be  saved  from  the 
same  imputation.  If  the  law  be  absolutely  and  clearly  as  he  says  it  is, 
it  is  plain  that  the  enforcement  of  it  would  lead  infallibly  to  the  same 
results  with  the  interlocutor  that  we  have  imagined.  The  only  differ- 
ence between  the  exploded  practice  and  the  present  would  be,  that  the 
law,  which  certainly  ought  to  be  enforced,  if  it  ought  to  be  recognized  as 
law  at  all,  was  enforced  by  such  interlocutors,  and  may  be  evaded  and 
disappointed  by  our  modern  forms  of  proceeding.  It  is  humbly  con- 
ceived, however,  that  the  maxim  relied  on  by  the  prosecutor  is  not  a  part 
of  the  law  by  which  a  jury  can  be  bound,  but  the  result  merely  of  the 
traditionary  opinions  of  judges  on  the  weight  due  to  certain  indicia  of 
malice  or  criminal  purpose,  the  true  value  and  effect  of  which  it  is  the 
right  and  the  duty  of  the  jury  to  determine  in  every  particular  case.  To 
hold  otherwise,  would  be  to  hold  that  it  was  equivalent  to  &  standing  spe- 
eittl  interlocutor  of  relevancy  in  every  case  of  killing  in  a  duel,— and  that, 
in  every  such  case,  the  jury  were  bound  to  act  under  the  impUed  limi- 
tation of  such  an  interlocutor  as  we  have  above  imagined. 
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that  of  Belf-defcnce,  by  which  he  means,  in  defence  of  our 
life,  sacrificing  the  life  of  another. 

Gentlemen,  this  is  not  the  law.  A  man  may  deliberately 
and  intentionally  kill  in  defence  of  his  own  life  undoubtedly  j 
but  he  may  also  deliberately  kill  in  defence  of  his  property, 
where  no  personal  violence  is  meditated — a  woman  may 
deliberately  kill  in  defence  of  her  chastity — a  soldier  may 
deliberately  kill  in  defence  of  his  post — a  common  sentry 
placed  upon  guard  at  the  door  of  a  field  officer; — nay  far- 
ther, a  common  citizen  may  deliberately  kill  in  order  to 
prevent  a  suspected  criminal  from  making  his  escape,  or 
to  prevent  a  rescue.  The  cases,  indeed,  are  numerous,  in 
which  our  law  recognizes  the  deliberate  sacrifice  lor  life— 
for  the  preservation  of  certain  rights ',  but  there  are  other 
cases,  besides  those  of  the  character  now  mentioned,  which 
seem  to  afford  a  direct  legal  warrant  for  putting  life  to 
hazard.  This  also  may  be  done  for  the  protection  of  the 
person  from  supposed  or  eventual  danger  ;  nay,  even  of  pro* 
perty  from  probable  invasion  or  destruction.  Now,  will 
any  man  say  that  there  can  be  reason  in  that  law  which  re- 
cognizes my  right  to  shoot  at  a  person  who  is  carrying  away 
an  empty  box,  or  even  a  purse  full  of  gold — take  it  any  way 
you  please — and  yet  holds  that  he  may  not  lawfully  kill 
for  the  preservation,  not  of  a  pitiful  portion  of  useless 
Wealth,  but  for  the  preservation  of  all  that  renders  wealth, 
society,  and  existence  itself  tolerable  ;  and  this  too,  where 
the  person  sacrificed  can  be  shown  to  have  been,  in  some  de- 
gree, in  the  wrong  ? 

If  a  person  comes  to  the  door  of  a  post-chaise,  presents 
his  pistol,  and  asks  your  money,  you  may  lawfully  shoot  him 
— you  may  lawfully  shoot  him,  if  you  act  upon  a  reasonable 
belief  of  danger.  Even  if  his  pistol  should  turn  out  not  to 
be  loaded,  and  so  it  appears  that  he  never  intended  to  shoot 
you,  still  your  shooting  is  lawful.  If  you  see  a  person 
packing  up  your  property,  or  breaking  into  your  house, 
and  carrying  it  away,  you  may  lawfully  shoot  him.  Why  .-'— 
just  because  you  are  entitled  to  say,  I  value  more  the  secu- 
rity of  my  property,  even  when  placed  in  unreal  danger, 
than  the  life  of  the  person  who  has  put  himself  in  opposition 
to  my  rights,  such  as  they  are.  But,  if  a  person  has  done 
that  which  has  placed  me  in  the  dilemma  of  cither  shooting 
at  him,  or  of  living  as  an  outcast  from  society — of  being 
exposed  to  all  manner  of  insults  and  contumelies— of  being 
excluded  from  all  honourable  pursuits  and  professions — 
shrunk  from  by  my  ancient  friends — the  cause  of  blushing  to 
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my  relations,  and  sorrow  to  my  children — the  stain  of  an 
honourable  name,  and  a  hopeless  outcast,  and  exile  from 
society — without  hope,  means,  or  chance  of  restoration — 
if,  1  say,  a  man,  by  an  act  which  is  unlawful  in  itself,  has 
placed  me  in  that  situation,  can  it  be  said,  there  being  no 
malice  in  ray  heart,  no  means  of  defending  my  rights  but  this, 
no  possibility  of  my  subsisting  otherwise  on  the  earth  without 
scorn,  and  all  this  by  the  unlawful  act  of  another ; — I  ask 
you,  if,  under  these  circumstances,  I  do  not  take  my  enemy 
off  by  assassination,  but  merely  expose  his  life  to  the  same 
risk  as  my  own,  and  that,  perhaps,  with  many  chances 
against  me,  and  he  fall, — is  it  possible  that  the  law,  which 
deals  so  leniently  with  other  slaughters,  should  call  that  a 
murder  ?  I  submit  to  you,  that  this  would  be  a  proposition 
altogether  monstrous.  It  is  fortunately  one  which  will  now 
find  neither  patrons  nor  protection  in  any  quarter. 

I  do  not  say  that  all  duels,  if  fairly  fought,  must  save  the 
person  slaying  from  the  consequences  of  unlawful  slaughter, 
or  even  of  murder.  On  the  contrary,  I  admit  that,  though 
duels  fortunately  are  more  rare  than  they  were  100  years 
ago,  and  though  I  trust  that  a  great  proportion  of  them  now 
proceed  on  justifiable  grounds,  it  still  is  much  to  be  feared, 
that,  if  an  unlimited  licence  were  given  to  them,  and  if  the 
ordeal  of  a  sifting  trial  did  not  await  the  survivor,  there  might 
be  instances  of  abuses  such  as  formerly  existed,  and  were  re- 
pressed by  severe  statutes.  1  would  by  no  means  place  my 
cause  on  this  footing.  I  freely  admit,  that  there  is  a  heavy 
presumption  against  that  man  by  whom  blood  is  shed.  I 
admit,  that  I  would  come  slowly  to  the  conclusion,  that  blood 
has  been  shed  with  innocence  j  and  I  ask  no  more  than  this, 
that  I  should  be  entitled  to  look  to  the  causes  of  quarrel, 
and  not  be  judged  by  dry  maxims  from  books.  I  ask  no 
more  than  that  you  would  look  to  the  practice  of  the  times, 
to  the  recent  proceedings  of  courts  of  law,  and,  in  every 
case,  inquire  whether  you  find,  from  the  nature  of  the  act, 
as  proved,  any  indications  of  that  malignant  spirit,  and  of 
those  inexcusable  passions,  without  which,  I  say,  there  can 
be  no  crime, — without  which,  where  life  is  lost,  there  can 
undoubtedly  be  no  murder. 

Accordingly,  Gentlemen,  I  find  that  the  course  of  prac- 
tice, ever  since  the  real  evil  of  duelling  abated,  has  been  ex- 
actly conformable  to  what  I  think  you  must  feel  already,  not 
only  justifies  you,  but  lays  you  under  the  necessity,  of  inquir- 
ing what  is  the  vindication  in  the  present  instance  of  the 
party  accused.     I  have  already  mentioned  that,  in  a  short 
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teign  in  France,  4000  gentlemen  are  eaid  to  have  fallen  in 
duelling.  It  is  a  happy  and  a  delightful  contrast, — and  vin- 
dicates and  explains  the  change  of  our  statutory  law,  and 
decisions,  that  is  to  be  found  in  the  more  recent  periods  of 
our  history, — when  I  tell  you  that,  in  the  longest  reign  al- 
most on  record,  that  of  the  late  Sovereign  of  these  king- 
doms,  there  were  only  between  60  and  70  persons  reckoned 
to  have  fallen  in  Great  Britain, — I  believe  I  may  say  in  Great 
Britain  and  Ireland,  in  duels.  I  speak  from  a  book  perhaps 
of  no  great  authority,  but  which,  I  believe,  is  pretty  cor- 
rect in  that  general  statement ;  and  by  which  it  appears 
that,  in  all  that  time,  nearly  60  years,  only  about  170  duels 
were  fought,  i.  e,  340  persons  were  engaged  in  such  com- 
bats, and  out  of  these,  between  60  and  70  were  slain. 

Now,  the  first  remark  on  this  statement  is,  that  there 
do  not  appear  to  have  been  more,  in  all,  than  between 
18  and  20  trials  on  account  of  these  affairs.  In  by  far 
the  greater  number  of  cases,  even  though  thus  of  a  capi- 
tal nature,  the  law  did  not  think  it  necessary  even  to 
bring  the  survivor  to  trial,  the  event  having  been  so  plainly 
and  notoriously  justifiable  and  inevitable.  Of  these  18  or  20 
trials,  too,  you  will  therefore  understand,  that  they  include 
all  the  bad  and  doubtful  cases,  and  such  as  are  to  be 
considered  the  worst ;  though,  perhaps,  one  or  two  bad  cases 
Jnay  be  supposed  to  have  escaped.  Now,  the  first  re- 
markable thing  is,  that,  in  all  these  instances,  there  were 
just  two,  I  think,  or  at  most  three  capital  convictions  ;  and 
these  are  cases  which  strengthen  the  argument,  and  give  one 
a  notion  of  the  sort  of  practices  against  which  the  ancient 
severity  of  the  law  against  duelling  was  probably  directed. 

One,  and  by  far  the  most  palliated,  was  that  in  which  a 
countryman  of  ours,  Major  Campbell,  was  unfortunate 
enough  to  receive  and  undergo  the  sentence  of  death  for  a 
duel  fought  in  Ireland.  This  is  the  most  mitigated  case  that 
occurs  in  the  register  of  cenvictions  ;  but  I  am  sorry  to  say, 
and  I  will  do  it  with  all  tenderness  for  the  memory  of  that 
gentleman,  that  it  was  a  strong  and  bad  case.  The  parties 
had  a  quarrel,  but  separated  afterwards  for  several  hours  ; 
they  were  proved  to  be  cool  and  composed  in  the  interval, 
especially  Major  Campbell ;  they  met  again,  and  though  they 
were  quartered  at  the  time  in  a  garrison,  where  there  were 
mutual  friends,  who  could  easily  have  been  collected,  they 
met  in  the  night-time,  without  seconds,  and  in  a  private  room. 
The  only  evidence,  therefore,  against  the  survivor  was,  and 
could  only  be,  the  general  account  of  the  antecedent  quar- 
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rel,  and  the  words  of  the  unfortunate  gentleman  who  was 
•laughtered,  previous  to  his  decease ;  and  on  this  last  the 
conviction  depended.  It  was  clearly  made  out  that  the  un- 
fortunate gentleman  who  died  maintained  that  the  duel  was 
not  fair,  and  said  of  his  antagonist,  that  he  was  a  bad  man, 
and  knew  that  he  had  hurried  him. 

Another  of  the  cases  where  murder  was  found ,  v/as  a  case 
of  plain  assassination.  I  forget  the  names,  but  the  parties 
met  in  the  field,  and  when  the  one  was  going  up  to  the 
other,  apparently  to  salute  him,  or  for  some  such  purpose,  he 
raised  his  pistol  and  blew  his  brains  out.  That  man  was 
tried,  and  most  deservedly  convicted,  executed,  and  dissect- 
ed, as  a  barbarian  and  ruffian,  undeserving  of  the  privileges 
or  name  of  a  gentleman. 

Of  the  other  cases  which  were  selected  for  prosecution, 
pome  few  have  issued  in  a  conviction  of  manslaughter,  and 
these  are  all  uniformly  of  the  worst  description.  The  first 
on  record  is  that  of  a  former  Lord  Byron,  and  approaches 
feomewhat,  in  its  circumstances,  to  that  of  Campbell.  The 
parties  quarrelled,  went  out  from  a  company  of  their  friends 
into  a  room,  without  seconds,  and,  by  the  light  of  a  candle, 
fought  with  swords,  and  one  of  them  was  mortally  wound- 
ed— the  survivor,  admitting  that  he  drew  his  sword,  and 
made  a  lounge  at  the  other,  before  he  got  his  sword  entire- 
ly out  of  the  scabbard  j  this,  therefore,  was  a  very  narrow 
case  ;  and  on  a  trial  before  the  Lord  High  Steward,  a  man- 
slaughter was  found,  the  prisoner  being  discharged  on  one 
day's  confinement. 

The  greater  part  of  the  other  cases  are  not  reported,  ex- 
cept in  newspapers.  But  there  is  one  case  so  reported,  to 
which  I  beg  leave  to  refer  you,  because,  though  it  only  occurs 
in  the  newspaper,  it  is  one  very  famous,  as  being  the  first  of 
those  occasions  in  which  judges  admitted  from  the  bench 
the  necessity  and  expediency  of  juries  tempering  the  law 
where,  by  necessity,  judges  have  held  themselves  bound  by 
it.  I  allude  to  that  of  Mr  William  Poe  Purefoy,  for  kill- 
ing Colonel  Roper  in  a  duel ;  and  I  may  mention  in  a  word 
the  nature  of  the  case,  that  you  may  see  how  infinitely  more 
unfavourable  it  was  than  the  present.  Purefoy  was  a  lieute- 
nant in  the  regiment  of  which  Colonel  Roper  was  the.tolo- 
nel.  The  young  gentleman  had  been  guilty  of  some  excess 
when  engaged  with  his  friends  on  a  festive  occasion,  which 
called  forth  a  pretty  severe  reprimand  from  the  commanding 
officer.  This  was  resented  by  the  former  in  such  unmeasured 
terms,  that  Colonel  Roper  was  under  the  necessity  of  bring- 
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inghim  before  a  court-martial,  who  found  the  charge  proved, 
and  sentenced  him  to  be  dismissed  from  the  army,  and  ren- 
dered incapable  of  serving.  That  sentence  being  confirmed 
by  the  proper  authority,  was  read  at  the  head  of  the  regi- 
ment, in  Lieutenant  Pui'efoy''s  presence,  and  carried  into 
full  effect.  After  this  he  came  up  to  the  colonel,  and  told 
him  that  he  was  a  coward,  a  ruffian,  and  a  scoundrel.  The 
colonel  answered,  he  had  nothing  to  say  to  him,  and  turned 
on  his  heel.  The  same  day  he  met  him  again,  and  said, 
"  Do  you  now  agree  to  meet  me  .'*" — at  the  same  time  shook 
his  whip  over  his  head,  saying,  "  There  is  an  earnest  of 
what  you  may  expect,""  and  posted  him.  After  some  con- 
sultation. Colonel  Roper  was  advised,  as  Purefoy  had  ceased 
to  be  in  the  army,  and  had  the  rank  of  a  gentleman,  it  was 
necessary  to  send  a  message  to  him.  Tiiey  accordingly 
met,  and  Purefoy  shot  Roper  dead  on  the  field. 

This  case  came  to  be  tried  in  the  year  1794,  before  Baron 
Hotham,  at  Maidstone  ;  and  that  learned  person,  after  sum- 
ming up  the  case,  (this  is  alwaysdone  by  the  judges  in  Eng- 
land,) spoke  as  follows : 

'*  It  is  now  a  painful  duty,  which  jointly  belongs  to  us  ; 
it  is  mine  to  lay  down  the  law,  and  yours  to  apply  it  to  the 
facts  before  you.  The  oath  by  which  I  am  bound  obliges 
me  to  say  that  homicide,  after  a  due  interval  left  for  consi- 
deration, amounts  to  murder.  The  laws  of  England,  in 
their  utmost  lenity  and  allowance  for  human  frailty,  extend 
their  compassion  only  to  sudden  and  momentary  frays  j  and 
then,  if  the  blood  has  not  had  time  to  cool,  or  the  reason  to 
return,  the  result  is  termed  manslaughter.  Such  is  the  law 
of  the  land,  which  undoubtedly  the  unfortunate  gentleman 
at  the  bar  has  violated,  though  he  has  acted  in  conformity 
to  the  laws  of  honour.  His  whole  demeanour  in  the  duel, 
according  to  the  witness  whom  you  are  most  to  believe,  Co- 
lonel Stanwix,  was  that  of  perfect  honour  and  perfect  hu- 
manity. 

"  Such  is  the  law,  and  such  are  the  facts.  If  you  cannot 
reconcile  the  latter  to  your  consciences,  you  must  return  a 
verdict  of  guilty.  But  if  the  contrary,  though  the  acquittal 
may  trench  on  the  rigid  rvles  of' law,  yet  the  verdict  wiUbe 
lovely  in  the  sight  both  of'  God  and  Man.'''' 

The  jury  instantly  acquitted  the  prisoner. 

Then  came  a  remarkable  case,  one  of  the  few  that  have 
been  reported  at  souie  Jeiiglh,  that  of  Captain  iSlacnamara, 
for  killing  Colonel  Montgomery,  in  which,  1  know  not  on  what 
grounds,  the  Grand  Jury  had  found  a  bill  for  manslaughter. 
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That  is  a  pretty  strong  case,  though  I  do  not  mean  to  Impute 
any  thing  unfair  to  tlie  gentleman  who  survived,  and  I  liope 
still  lives.  It  was  a  case  of  a  foolish  quarrel  about  a  dog  by 
which  the  unfortunate  gentleman,  who  was  killed,  happened  to 
be  attended  when  riding  in  the  Park.  Tlie  dogs  having  quarrel- 
Jed,  Colonel  Montgomery,  who  did  not  perceive  that  Captain 
Macnamara  was  near,  came  and  separated  them,  and  said, 
"  Whose  dog  is  this  ?  I  will  knock  him  down  ;— "  on  which 
Captain  Macnamara  said,  *'  Have  you  the  arrogance  to  say 
you  will  knock  my  dog  down  ?  you  must  first  knock  me  down." 
An  altercation  took  place  ;  Colonel  Montgomery  and  his  party 
rode  up  through  Piccadilly,  and  Captain  Macnamara  follow- 
ing him,  sent  a  friend  immediately  to  Colonel  Montgomery, 
met  him  the  same  day,  and  shot  him  dead  on  the  spot. 

I  only  wish  to  call  your  attention  to  the  nature  of  the  de- 
fence in  this  case,  which,  I  believe,  was  prepared  (indeed  f 
know  it  was  prepared)  by  the  present  Lord  Erskine,  who  ap- 
peared as  his  counsel,  but  was  not  allowed  to  address  the  jury. 
The  defence  which  he  prepared  was  one  which  no  British 
jury  could  resist.  It  states,  "  I  am  a  captain  of  the  British 
navy.  My  character  you  can  only  hear  from  others.  But  to 
maintain  any  character  without  situation,  I  must  be  respected. 
When  called  upon  to  lead  others  into  honourable  danger,  I 
must  not  be  supposed  to  be  a  man  who  sought  safety,  bysub- 
mitting  to  what  custom  has  taught  others  to  consider  as  a  dis- 
grace. I  am  not  presuming  to  urge  any  thing  against  the  lawj 
of  God,  or  of  this  land.  I  know,  that  in  the  eye  of  religion 
and  reason,  obedience  to  the  law,  though  against  the  feelings 
of  the  world,  is  the  first  duly,  and  ought  to  be  the  rule  of  ac- 
tion ;  but  in  putting  a  construction  upon  my  motives,  so  as  to 
ascertain  the  quality  of  my  actions,  you  will  make  allowances 
for  my  situation.  It  is  impossible  to  define,  in  terms,  the  pro- 
per feelings  of  a  gentleman  ;  but  their  existence  have  support- 
ed this  happy  country  for  many  ages,  and  she  might  perish  if 
they  were  lost."     The  jury  instantly  acquitted  him. 

Now,  if  this  was  a  case  oi  justifiable  heat  and  violence,  I 
do  ask  you  what  construction  you  would  put  on  the  present 
cajje  ? 

But  there  are  two  other  cases  to  which  I  would  call  your 
attention, — one,  from  a  very  remote  dependency  of  this  em- 
pire, but  which  is  known  to  have  given  several  valuable  men  to 
the  law.  The  case  was  from  India — Bengal,  I  think.  It 
was  the  case  of  Sheppard,  *  which  was  tried  before  Sir  Henry 

•  Sheppard,  Asiatic  llegister,  Dec.  180S.    Vol.  X.  p.  115,  116, 
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Russel,  tlie  Recorder  of  that  Settlement.    I  must  begin  by  stat- 
ing, that  this  case  issued  in  a  verdict  of  manslaugliter  ;  though 
by  the  way,  I  would  observe,  that  if  there  be  any  authority  in 
law  for  a  duel  being  a  crime,  it  is  either  a  murder  or  nothing 
at  all.     It  is  as  much  a  departure  from  the  authority  of  law  to 
find  it  manslaughter,  as  to  find  it  no  crime  at  all.  This,however, 
was  an  aggravated  case.   A  quarrel  took  place  between  two  offi- 
cers in  garrison,  who  chose  to  go  out  t  f ter  a  good  long  delay,— 
several  weeks  spent  in  the  exchange  of  notes  and  so  forth, — iu 
the  dark,  and  to  fight  by  the  light  of  a  lantern  held  by  a  black 
servant  between  them,  without  the  inspection  of  a  single  Euro- 
pean eye  ; — no  witnesses  were  present,  the  offence  of  the  par- 
ty who  suffered  was  of  a  very  vague  description,  only  one  wit- 
ness saying   thai   he  thinks  he    had  heard   Captain    Phillips 
speak  liglitly  of  Sheppard  on  some  occasion  or  other.     On 
this  provocation  the  challenge  is  given,  the  parties  fight  alone, 
(for  the  black  servant  was  not  evidence)  in  the   dark,    and 
Captain  Phillips  is  killed  almost  on  the  spot.     I  quote   the 
judicial  opinion  on  this  occasion,  rather  to  show  the  bold- 
ness with  which  the  judge  spoke  out,  (what  all  judges  in  their 
hearts  must  feel,  and  encourage  juries  to  do,)  than  on  ac- 
count  of  its   applicability  to  the  present   case.     Sir  Henry 
says,  after  stating  that  the  crime  of  killing  in  a  duel  is  mur- 
der:  **   At   the  same   time,   in   compassion  to   human  infir- 
mity, courts  of  law  and  juries  liave  been  in  the  habit  of  mak- 
ing great  allowances  for  the  circumstances  in  which  persons 
called  upon  to  fight  a  duel  may  have  been  placed.       When  a 
fellow-creature  is  put  to  death  from  motives  of  deliberate  ma- 
lice, the  law  pronounces  the  crime  to  be  murder.     When  the 
same  act  is  committed  with  ihe  immediate  influence  of  vio- 
lent passion,  it  is  merely  accounted  manslaughter.      Now,  in 
the  case  before  you,  it  will  be  for  you  to  consider  whether 
the  present  circumstances  of  society,  as  applied  to  a  gentle- 
man and  a  soldier,  do  not  take  away  the  particular  character 
of  malice  from  the  crime.     A  man  is  placed  in  a  situation, 
where,  if  he  does  not  go  out  to  fight  a  duel,  he  has  no  prospect 
before  him  in  life,  but  that  of  contempt  and  ignominy.     Sure- 
ly, the  feelings  which  are  mseparable  from  such  a  situation, 
may   be   supposed   to  deprive   a  man   of  self-possession  and 
self-command,  as  well  as  a  violent  gust  of  passion.     And  I 
see  no  reason  why  the  law  should  deny,  nor  do  I  believe  that 
the  law  does  deny,  the  same  indulgence  to  those  feelings,  that 
it  yields  to  a  bmtal  impulse,  which  it  is  the  chief  object  of  all 
human  and  divine  institutions  to  control.     In  declaring  this 
opinion,  I  believe  I  go  farther  than  most  judges  have  done. 
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But  I  have  not  formed  it  without  mature  deliberation,  and  I 
think  it  places  the  question  of  law,  in  cases  of  duel,  upon 
more  stable  and  more  tenable  grounds,  than  the  shifts  and  ar- 
tifices which  have  been  so  generally  resorted  to."  And  he 
then  alludes  to  the  other  circumstances  which  deprived  the 
case  of  a  malicious  character,  "  Where  it  clearly  appears  in 
evidence,  that  two  persons  armed  with  weapons  have  gone 
out  together,  have  fought,  and  that  one  of  them  has  fallen, 
nothing  more  surely  can  be  wanting  to  make  out  the  facts  of 
the  case,  and  it  is  in  vain  to  struggle  against  them,  or  to  seek 
to  prevent  them." 

The  only  other  English  case  1  shall  trouble  you  with,  is  one 
which  I  also  refer  to, — not  for  the  sake  of  that  for  which  I 
might  quote  all  the  cases,  the  part  taken  by  the  jury — but  for 
the  judicial  opinions,  which  you  see  I  am  collectmg  and  going 
over,  in  order  to  show  you  that  the  Court  not  merely  conniv- 
ed at  but  encouraged  the  lenity  of  juries,  and,  contrary  to  the 
law  of  England,  allowed  circumstances  to  be  left  to  the  jury, 
which  had  formerly  been  held  matters  of  law,  and  among 
others,  the  inquiry  whether  the  killing  was  malicious  or  not. 

The  case  to  which  I  lefer  attracted  much  attention  at  the 
time.  It  was  the  case  of  Alcock,  which  was  tried  before 
Baron  Smith,  in  Ireland,  in  the  year  1808,  and  I  quote  it, 
in  order  that  the  very  strong  judicial  opinion  given  on  that 
occasion  may  be  before  you,  for,  in  other  respects,  it  appears 
a  case  to  be  contrasted  rather  than  compared  with  the  present. 
It  was  a  case  of  a  duel  between  two  candidates  for  an  Irish 
county,  where,  as  you  may  suppose,  a  pretty  warm  canvass 
was  going  on.  Tenants  of  a  certain  rank  have  votes  in  Ire- 
land. But,  holding  their  lands  by  very  precarious  tenures, 
they  vote  in  general  with  their  landlord.  One  of  these  gen- 
tlemen had  got  the  interest  of  a  certain  landlady,  (for  a  lady 
was  the  proprietor,)  and  he  therefore  reckoned  upon  the  te- 
nants. The  other  candidate,  however,  was  more  popular,  and 
the  tenants  were  rash  enough  to  tender  him  their  votes.  Thfe 
offence  of  the  unfortunate  gentleman  who  fell  was,  that  he  allow- 
ed them  to  vote  for  him.  The  names  of  the  parties  were  Cbl- 
clough  and  Alcock.  Alcock  was  the  survivor — Colclough 
fell — Colclough  had  these  votes  tendered  to  him.  Alcock, 
on  finding  this,  came  and  remonstrated,  in  very  warm  terms, 
on  the  impropriety  and  indecorum  of  such  a  proceeding. 
Colclough  protested  in  the  most  solemn  terms  that  he  had 
not  solicited  these  votes.  Alcock  insisted  that  they  should 
not  vote  for  him.  How  can  I  prevent  them  ?  said  Colclough. 
After  some  words,  however,  Alcock  said  he  must  have  satis- 
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faction ;  a  meeting  was  arranged,  and  they  fouglit — certainly 
before  a  plentiful  audience,  for  I  believe  most  of  the  voters 
attended,  so  that  there  might  be  four  or  five  hundred  spec- 
tators. Mr  Alcock  put  on  spectacles  before  firing,  which,  it 
was  proved,  he  did  not  at  all  times  wear.  This  was  remon- 
strated against  by  the  second  of  the  other  party,  who  said  that 
he  could  not  see  his  father  at  that  distance,  (by  the  way,  it 
would  be  no  great  misfortune  not  to  see  one's  father  in  such  a 
situation.)  They  then  fought,  and  Alcock  was  shot  dead  the 
first  shot.  This  case,  which  created  a  great  and  perhaps  very 
reasonable  sensation,  came  to  be  tried  at  the  Wexford  As- 
sizes. J'he  charge  of  the  learned  judge,  after  the  evidence 
had  been  concluded,  states  as  follows: 

After  observing  that,  in  the  earlier  part  of  the  circuit, 
there  had  been  many  capital  trials  which  had  excited  no  in- 
terest or  attention,  his  Lordship  proceeds  : 

*'  How  different  is  the  case  of  the  charge  which  we  are  now 
trying  >  Yet  strip  it  of  the  trappings  and  aggravations,  with 
which  I  know  not  whether  party  zeal,  or  a  more  justifiable 
motive,  has  sought  to  clothe  it  5 — and  what  does  it  amount 
to  ?  To  a  transgression  with  which  we  must,  on  the  one 
hand,  confess  ourselves  to  be  almost  as  familiar,  as  we  must, 
on  the  other  hand,  admit  it  to  be  highly  culpable  and  ille- 
gal. Two  persons,  disclaiming  and  violating  the  municipal 
law,  prefer  paying  obedience  to  a  false  and  mistaken  code  of 
honour  ;  and  one  of  these  disclaimers  falls  in  a  premeditated 
duel,  forbidden  by  the  law  of  the  land ;  but  which  the  erro- 
neous system  of  punctilio,  to  which  I  have  adverted,  enjoins 
in  some  Instances,  and  permits  in  many  more.  No  sooner 
has  this  melancholy  catastrophe  taken  place,  than  the  friends 
of  the  deceased  commence  a  vigorous  prosecution  against 
the  causer  of  his  death.  But  some  of  these  prosecutors  we 
may  presume,  we  even  know,  to  have  themselves  been  pre- 
sent, aiding  and  assisting,  at  the  perpetration  of  what  they 
now  represent  to  have  been  murder  ; — and,  In  strictness  of 
law,  their  representation  is  a  just  one.  Some  of  those  prose- 
cutors we  may  conceive  to  have  at  one  time  been  desirous  that 
thei}-  cha7njnon  should  inflict  the  death  which  he  has  sujf'cred  ; 
should  do  the  very  act  for  which  they  now  prefer  a  capital 
indictment.  If,  abjuring  the  code  of  honour,  and  adhering 
to  the  rules  of  that  which  we  are  here  assembled  to  adminis- 
ter, the  prisoners  or  the  deceased  had  declined  to  send  a  vies- 
sag-e,  or  been  tardy  in  accepting  one,  we  may  doubt  whether 
these  strenuous  assertors  of  the  law  would  not  have  scorned 
to  associate  with  such  strict  observers  of  it ;   and  rewarded 
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their  pacific  conduct  with  indelible  disgrace.  Thus,  on  the 
object  of  their  blame  a  hard  alternative  might  be  thrown — 
of  being  posted  as  a  coicard^  or  indicted  for  a  murder  j'^ 

Then,  after  some  remarks  on  the  details  of  the  case,  he 
closes  his  address  as  follows  : 

<'  However  much  and  justly  such  combats  are  to  be  blam- 
ed, you  may  more  abhor  the  sanguinary  notions  which  pro- 
duce them ;  and  pity  the  victims  of  a  law  of  opinion,  which 
you  strongly  wish  to  be  repealed.  You  may  have  sons,  you 
must  have  friends  and  relatives  yourselves  j  and  will  be  dis- 
posed to  ask  this  question  of  your  consciences  and  hearts, 
Whether  the  pride  and  infirmity  of  human  nature  might  not 
lead  you  to  wish  that  these  would  rather  violate  the  law,  than 
endure  the  scorn  and  contumely  of  (Heaven  knows  !)  an  un- 
sparing world  ;  or  incur  the  slightest  stain  or  blemish  on 
their  honour.  You  will  wish  to  give  the  prisoner  the  benefit 
of  these  reflections  ;  but  whether  you  would  be  warranted  to 
do  so,  is  zdiat  I  scarcely  dare  inquire^ — otherwise  than  by 
suggesting  cases  which  I  conceive  to  be  similar  in  their  legal 
nature  for  the  purpose  of  illustrating  and  explaining  your 
duties  here. 

"  If  an  oflScer,  at  the  head  of  his  regiment,  be  called  a 
cowaid  and  a  scoundrel,  instead  of  cutting  the  otfender  down, 
challenge  and  kill  him  in  a  duel,  he  is  a  murderer  by  law  ;  and 
if  you  are  bound  to  find  the  prisoner  Alcock  guilty,  you  will 
be  equally  obliged  to  return  a  verdict  of  conviction  against  a 
gallant  officer,  under  the  circumstances  which  I  have  described. 
Yet,  on  the  other  hand,  the  niilitaiy  punishment  and  intoler- 
able disgrace,  which  must  inevitably  follow  from  his  submit- 
ting to  the  afiront,  it  cannot  be  necessary  for  me  to  dwell  up- 
on. If  an  aged,  an  infirm,  a  beloved  and  respected  parent, 
be  insulted  and  reviled,  or  even  struck  and  beaten  in  the  pre- 
sence of  a  son,  and  this  latter  happen  to  kill  the  assailant  m  a 
duel,  the  transaction  will  be  murder  ;  and  if  you  cannot  ac- 
quit the  pi  isoner,  you  cou/d  not  acquit  the  child,  if  a  hus- 
band find  his  wife  in  the  embraces  of  another,  and  kill  him 
unarmed  tind  unresisting,  this  is  manslaughter  of  the  lowest 
and  most  venal  kind.  But  if,  giving  the  adulterer  further 
lime  for  preparation,  and  a  fairer  chance  for  his  life,  he  puts 
aims  in  his  hands,  and  meets  and  kills  him  in  a  duel,  the  of- 
fence, altering  its  character,  becomes  at  once  murder  ;  and  if 
you  are  bound  to  convict  the  prisoner  here,  you  would  be  also 
bound  to  a  conviction  in  the  case  which  I  have  supposed.  Not 
because  m  morals  the  criminality  is  equal  ;  but  because  both 
offences  are  murder  in  the  eye  of  law.     But  let  me  ask  of 
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your  consciences  and  your  hearts  as  men,  could  you  convict  the 
officer,  the  husband,  or  the  son  ? 

"  /  zvill  not  repeat,  lest  I  might  seem  to  inculcate,  the  aus- 
tere doctrine  of  the  law.  In  once  stating  it,  I  conceive  that  I 
have  sufficiently  discharged  my  painful  duty.  Nay,  even  sitting 
where  I  do,  I  think  mys,ii\i  xcarranted  hi  doubting,  xeliether  this 
doctrine  is  not  a  sort  of  anomaly  in  our  code ;  existing  in 
theory,  almost  abrogated  i7i  practice,  by  the  acuteness  of  the 
judges,  the  humanity  of  juiois,  the  mercy  of  the  Crown.  This, 
Gentlemen,  was  all  I  had  to  say.  The  evidence  is  before 
you.  If  you  believe  it,  you  have  heard  its  legal  results  from 
the  bench.  You  have  the  law  of  the  land,  bearing  witness 
against  the  prisoner,  on  tlie  one  hand  ;  the  law  of  opinion,  on 
the  other,  encieavouring  to  excuse  them  ;  the  one  prescribing 
rigoiu' ;  the  other  sngo;esting  mercy.  It  is  for  you  to  pronounce 
xohich  call  you  will  obey.  The  trammels  of  my  office  forbid 
my  adding  more.  But  ttiere  is  another,  a  far  better  voice  than 
mine,  to  which,  though  I  be  silent,  you  may  listen  still.  I 
mean  that  stiil  small  voice  of  which  you  read  Jn  Scripture,  and 
which  addresses  itself  to  the  consciences  of  good  and  pious 
men  in  the  soft  and  soothing  accents  of  clemency  and  peace. 
Its  dictates  may  be  followed  with  a  confidence  the  most  im- 
plicit. It  is  the  voice  of  Him  who  cannot  err;  who  cannot 
lead  his  creatures  into  error;  who,  to  justice  without  blemish, 
can  unite  mercy  without  bounds  ;  who,  all  criminal  as  we  are, 
can  acquit  us,  and  yet  be  just.  To  the  influence  of  those  se- 
cret and  divine  monitors,  and  (as  far  as  human  infirmity  can 
follow)  of  this  divine  example,  I  surrender  you;  and  commit 
the  care  of  the  prisoner  at  the  bar.  I  wait  with  some  anxiety, 
and  much  impatience,  for  your  verdict.  Judge  then  whether 
I  am  impatient  for  a  capital  conviction." 

The  jury  in  one  moment  acquitted  him. 

This  is  all  I  have  to  say  to  you  on  the  precedents  from  the 
sister  countries,  where,  you  will  recollect,  charges  of  this  kind 
are  stronger,  because  the  crime  stands  upon  statute  in  England. 
The  Scotch  cases  are  very  few.  There  is  no  instancejbr  150 
years  of  any  conviction  for  fighting  a  duel  in  Scotland — none, 
that  is,  since  the  time  when  those  causes  existed  which  render- 
ed it  necessary  to  pass  the  severe  laws  I  formerly  mentioned. 
The  only  three  cases  I  am  aware  of  are  of  a  recent  date.  They 
are  the  cases  of  Lieutenant  Rae  in  1797  or  179tf>  Macdoneil 
of  Glengarry  in  179B,  and  Dr  Cahill  in  1811  ;  all  lliese  were 
cases  of  acquittal  ;  and  all  of  them  undoubtedly  were  cases  far 
less  favourable  to  the  prisoner  than  the  present. 

Of  the  first  case,  no  authentic  record  is   preserved,  but  the 


164 

list  of  the  jury  is  known,  and  I  may  be  permitted  to  mention, 
that  it  consisted  of  men  as  honourable  as  yourselves,  contain- 
ing the  names  of  many  of  the  leading  gentry  of  this  place. 
Twelve  of  the  jury  were  gentlemen  of  estate,  and  the  remain- 
ing three  were  respectable  citizens.  That  jury  acquitted  the 
prisoner,  though  it  appeared  that  the  sufferer  had  not  been 
much  to  blame,  and  the  survivor  more. 

The  next  case  made  more  noise,  and  has  been  more  correct- 
ly, at  least  more  fully,  reported.  I  am  unwilling,  as  the  respect- 
able gentleman  tried  on  that  occasion  still  survives,  to  enter  into 
the  particulars  of  that  case,  farther  than  by  saying,  that  it  was 
admitted  and  proved,  beyond  the  possibility  of  contradiction, 
that  the  unfortunate  gentleman  who  fell  had  not  been  at  all  in 
the  wrong,  while  the  other  was  decidedly  and  egregiously  to 
blame  in  the  origin  of  the  quarrel.  Some  little  dissension  oc- 
curred at  a  ball  and  supper  in  ihe  North  between  Glengarry 
and  Lieutenant  M'Leod,  and  it  was  the  opinion  of  all  the 
witnesses  that  the  latter  gave  no  cause  of  offence.  Glengarry, 
imagining,  however,  that  he  had,  and,  being  of  a  passionate 
temper,  indulged  in  the  most  unpardonable  excesses,  "^rhis 
young  gentleman,  wearing  the  uniform  of  an  officer,  and  in  the 
public  ball-room,  was  accosted  in  the  most  violent  terms  by 
Glengarry,  on  account  of  some  fancied  insult,  such  as  that  he 
imagined  M'Leod  gave  him  an  impertinent  look.  For  this 
cause  Glengarry  struck  this  unfortunate  young  man  with  his 
cane,  kicked  him  with  his  foot,  and  drove  him  in  disgrace  out 
of  the  room.  A  challenge  ensued,  and  the  parties  met.  Here, 
vadoubtedly,  by  the  advice  of  his  respectable  second,  and  with 
the  help  of  his  restored  reason.  Glengarry  did  confess  the 
frightful  excesses  into  which  he  had  been  hurried,  and  offered 
any  apology — any  atonement  which  was  not  inconsistent  with 
the  character  of  a  gentleman.  A  condition  was  insisted  upon, 
to  which  it  was  certainly  hard,  and  perhaps  impossible,  for  any 
gentleman  to  submit ;  the  young  man  was  advised  to  accept  of 
no  verbal  atonement,  unless  Glengarry  should  put  the  whip  with 
which  the  disgrace  had  been  inflicted  into  his  hand,  and  leave 
it  to  him  to  retort  or  not,  as  he  might  see  cause.  After  much 
discussion,  the  terms  were  rejected — Glengarry  went  out — 
he  did  not  fire  wide  of  his  mark  or  in  the  air,  as  Sir  Alexan- 
der Boswell  appears  here  to  have  intended,  but  fired  into  the 
bosom  of  the  unfortunate  young  man,  and  his  life  fell  a  sacrifice 
in  a  short  time  after.  A  most  respectable  jury  sat  upon  the 
trial.     I  shall  read  their  names  to  you : 
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J;»nies  Hamilton,  Esq.  of  Bangour, 

Sir  Andrew  l^auder  Dick  of  Fountainhall, 

Charles  Brown  of  Coalston, 

John  Cadell  of  Cockenzie, 

Francis  Buchan  Sydserff  of  Ruchlaw, 

William  Wilkie,  younger  of  Gilkerston, 

James  Johnston  of  Straiton, 

James  Watson  of  Woodbank, 

Thomas  Sharp  of  Houston, 

William  Hamilton  of  Westport, 

Alexander  Marjoribanks  of  Marjoribanks, 

Mathew  Sandilands  of  Couston, 

Henry  Guthrie,  Writer  in  Edinburgh, 

James  Home,  Writer  to  the  Signet, 

John  Gloag,  Merchant  in  Edinburgh. 

That  jury  tried  the  case ;  and  after  a  long  and  elaborate  de- 
fence, the  facts  coming  out  as  I  have  stated  them,  they  return- 
ed a  verdict,  all  in  one  voice  finding  the  prisoner  not  guUty. 
They  accompanied  this  verdict  with  an  explanation  of  the 
grounds  of  it,  which  has  very  properly  been  preserved,  and  is 
as  follows : 

"  The  Chancellor  of  the  Jury  stated,  That  he  was  desired 
by  them  to  explain  to  the  Court,  that  the  sole  ground  on 
which  the  verdict  proceeded,  was  the  anxious  desire  latterly 
manifested  by  the  pannel  and  his  friend  Major  Macdonell, 
amicably  to  settle  the  matter,  and  prevent  proceeding  to  ex- 
tremities, by  making  an  apology,  as  the  jury  highly  disapprov- 
ed of  the  pannel's  conduct  at  the  beginning  of  the  unhappy 
dispute  ;  and  it  was  fortunate  for  him  that  the  duel  did  not 
take  place  so  soon  as  intended,  before  any  attempt  was  made 
to  apologize,  as,  in  that  case,  it  was  highly  probable  that  they 
would  have  returned  a  very  different  verdict.  At  the  same 
time,  it  was  proper  to  observe,  that  the  jury  had  no  idea  of 
finding,  by  their  verdict,  that  what  is  called  fairly  killing  a 
man  in  a  duel,  could  aft'ord,  by  itself,  any  defence  against  a 
charge  of  murder."  And  of  this  verdict,  with  this  explana- 
tion, the  Court  distinctly  approved. 

I  forbear  dwelling  on  thisj  case.  But  I  must  say,  that 
if  you  should  find  the  prisoner  at  the  bar  guilty  of  any  thing  at 
all,  and  should  not  give  him  the  full  benefit  of  that  verdict 
of  not  guilty  which  Glengarry  had  from  your  respectable  pre- 
decessors, you  will  thereby,  whatever  degree  of  censure  your 
verdict  may  truly  be  meant  to  imply,  hold  him  out  to  the  world 
as  more  guilty  than  the  gentleman  now  mentioned.      I  cannot 
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imagine,  however,  that  the  cases  will  stand  a  moment's  compari- 
son ;  or  that  you  will  be  either  asked,  or  yourselves  disposed,  to 
pronounce  a  verdict  touching  him  by  the  sentence  of  culpable 
homicide,  or  thus  give  the  public  any  reason  for  believing 
that,  as  Glengarry,  in  these  circumstances,  was  unanimously 
found  not  guilty,  Mr  Stuart's  case  must  be  more  unfavourable 
M'hen  you  lind  him  guilty  in  any  degree. 

The  last  case  which  1  have  mentioned  occurred  in  1811, 
and  arose  out  of  an  unfortunate  quarrel  between  two  young 
men,  one  the  military  surgeon,  and  the  other  a  captain  in  the 
same  regiment.  I'here,  too,  though  the  character  of  the  sur- 
vivor, as  well  as  that  of  his  victim,  appeared  to  be  highly 
honourable,  the  cause  of  quarrel  originated  with  him.  He 
gave  the  first  oft'ence,  and  to  the  last  refused  to  make 
any  apology.  Some  trifling  dispute  arose  at  the  mess,  on 
account  of  Cahill  having,  contrary  to  the  regulations  of  the 
mess,  carried  the  file  of  a  newspaper  to  iiis  own  room 
when  sick.  He  laughed  at  the  matter,  and  when  informed  of 
it  by  a  friend  of  Captain  Rutherford,  (for  that  was  the  name 
of  his  antagonist,)  he  said  that  the  thing  must  have  arisen  from 
personal  pique ;  and  upon  being  pressed  to  say  whom  he  meant, 
he  said,  1  don't  mean  to  say  any  thing  covertly, — I.  believe 
Rutherford  has  a  personal  pique  at  me.  Rutherford  naturally 
took  this  amiss,  and  no  satisfactory  explanation  being  offered, 
the  parties,  the  same  evening,  went  out,  v\ith  two  very  young 
men  as  their  seconds,  to  a  quarry  in  the  neighbouihood, 
or  some  such  miserable  place.  At  that  time,  many  oppor- 
tunities Mere  given  the  young  man  tliere,  but  he  would 
not  apologize.  They  fired,  and  Ruthei  ford  was  shot.  Ca- 
hill was  brought  to  trial,  and  1  hold  in  my  hand  the  notes 
taken,  both  by  my  learned  friend  Mr  Murray,  and  by  Mr 
Mackenzie,  of  the  statement  made  on  that  occasion  by  the 
Learned  Judge  who  presided,  the  Lord  Justice-Clerk,  now 
Lord  President.  "  His  Lordship  said,"  in  addressing  the 
Jury,  "  that  he  would  detain  them  but  with  a  very  few 
words.  This  was  a  case  of  a  very  distressing  and  afflicting 
nature.  It  was  particularly  distressing  to  those  engaged  in 
its  determination;  for  it  was  impossible  to  disguise  the 
truth,  that  the  manners  of  the  times,  and  the  feelings  of  the 
people,  were  here  in  direct  opposition  to  the  law  of  the 
land. — As  to  the  facts  connected  with  the  present  case,  all 
parties  were  agreed.  It  had  been  proved,  and  was  admitted, 
that  the  deceased  Captain  Rutherford  had  been  killed  by  a  shot 
fired  at  him  by  the  prisoner.  His  Lordship  considered  it  his 
bounden  duty  to  tell  the  jury  th^t  there  could  be  no  doubt  as  to 
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the  law  of  Scotland,  which  declared  that  where  one  man  killed 
another  in  a  deliberate  duel,  this  was  as  much  to  be  regarded 
as  a  homicide,  as  if  the  deceased  had  met  his  death  in  any 
other  criminal  way.  Theie  being  no  doubt  as  to  the  law, 
there  would,  in  any  other  case,  be  as  little  as  to  the  verdict. 
But  it  was  impossible  not  to  see  that  these  were  circumstances 
which  left  a  doubt.  These  circumstances  were  before  the  jury, 
and  it  was  for  them  to  judge  whether  the  law  was  applicable  to 
this  case,  and  whether  they  would  strictly  carry  it  into  effect. 
There  was  one  circumstance,  however,  w  hich  his  Lordship  said 
he  would  mention,  that  might  perhaps  tend  to  relieve  their 
minds  of  difficulty,  if  they  felt  any.  When  the  prisoner  surren- 
dered himself  in  order  to  stand  his  trial,  he  was  imprisoned  on 
a  charge  of  murder.  After  his  incarceration,  a  petition  was 
presented  to  his  Lordship  to  liberate  him  on  bail,  but  he  re- 
fused this,  as  he  had  never  kiiown  an  instance  of  a  person  ac- 
cused of  the  crime  of  nmrder  being  liberated  in  that  manner. 
A  few  days  after  this,  anutlier  petition  was  given  in  with  con- 
sent of  the  Public  Prosecutor,  on  which  the  prisoner  was  li- 
berated. Li  givmg  this  consent,  it  was  obvious,  that  the  Pub- 
lic Prosecutor  did  not  consider  the  charge  against  the  prisoner 
as  amounting  to  murder.  The  jury  would  perhaps  consider 
it  rather  hard  in  liim  to  come  forward  now,  and  ask  the  inflic- 
tion of  a  puniblunent,  which  corresponded  with  the  crime  of 
murder." 

A  verdict  was  pronounced,  finding  the  paunel,  with  two 
dissentient  voices,  not  guilty  ;  upon  which  the  presiding  judge 
said,  "  Gentlemen,  you  have  given  a  verdict  such  as  was  to  be 
expected  on  the  occasion."  You  have  in  this  speech  as  diiect 
an  encouragement  to  a  verdict  of  not  guilty  as  could  well  be 
imagined;  and  after  the  verdict  is  returned,  you  have  the  judge 
declaring  that  it  was  exactly  what  he  expected.  Is  it  possible 
then  to  hold  that  our  Courts  now  think  that  all  killing  in  a 
duel  is  necessarily  murder  ? 

And  now,  Gentlemen,  having  detained  you  so  long  on  the 
law  and  the  precedents  by  which  it  is  illustrated,  1  do 
not  intend  to  go  into  the  circumstances  of  the  case.  Look 
at  the  facts.  1  will  not  say  the  provocation  given  to  ISIr 
Stuart,  that  would  be  a  poor  expression.  1  say  look  at 
the  circumstances  of  unmerited  and  atrocious  abuse  of  w  hich 
this  gentleman  was  made  the  victim,  and  of  which,  when 
he  found  that  the  author  was  his  equal  in  rank,  it  was 
impossible  for  him  to  remain  a  patient  victim,  without  in- 
curring actual  and  merited  disgrace,  and  giving  credibility 
to  those  imputations  which,  till  then,  no  one  could  believe 
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against  him.     I  shall  follow  the  example  of  the  Public  Pro- 
secutor in  abstaining  from  detail.      But  look  at  his  conduct 
throughout — Look  at  his  forbearance,  and   the  measures  he 
took  before  he  knew  the  party  with  whom  he  had  to  do — his 
application  to  the  SheriflF  for  protection  after  he  was  bound 
over  to  keep  the  peace — his  regular  application  to  a  court  of 
law  for  the  only  redress  that  could  be  afforded  against  a  prin- 
ter, the  real  calumniators  being  in  disguise.     Lastly,  look  at 
his  course  of  proceeding  after  he  had  a  prospect  of  discovering 
the  original  papers,  every  part  of  which  is  now  proved  to  have 
been  marked  by  the  most  scrupulous  propriety.      Look  at  his 
conduct,  so  correct  and  proper,  so  moderate,  temperate,  and 
firm,  in  all  that  he  did  in  getting  these  papers.     He  gave  no 
promise  to  Borthwick — he   paid  no   debt  for   him — he   left 
him  to  act  as  he  liked — Botihwick  said,  "  I  will  save  myself 
by  giving  up  the    authors !  *     Mr   Stuart   said    in   the  most 
manly  manner,  [  will  not  tempt  you  to  do  an  act  of  a  doubt- 
ful  kind.       He   had  not  the  least  reason  to  doubt  that  Bor- 
thwick had   a  full  legal   right  to    exhibit  these  documents; 
and  in  truth  he  had.   He  got  the  papers.    But  he  did  not  pro- 
ceed instantly  to  vengeance.      He   took    the  highest  advice 
thai  any  man  in  his  circumstances  could  procure,  and  he  follow- 
ed implicitly,  temperately,  and  with  perfect  docility,  the  in- 
structions which  the  noble  and  excellent  person   by  whom  he 
was  guided  thought  fit  to  give  him.    They  together  conducted 
the  negotiation  that  ensued,  with  complete  temperance  and  for- 
bearance.   Renewed  instances  were  given  in  the  course  of  this 
of  the  extreme  placability  of  his  nature,  joined,  throughout,  with 
the  greatest  manliness  and  resolution  of  character.     In  spite  of 
those  accumulated  and  long  continued  calumnies  from  which 
he  had  suffered  so  much,  Mr  Stuart  was  still  willing,  and 
authorized  Lord  Rosslyn  to  state,  not  merely  that  if  Sir  Alex- 
ander Boswell  would  disown   the   papers,  but  that  if,  even 
avowing  them,  he  would  say  tliat  it  was  a  very  bad  joke,  of 
which  he  was  ashamed,  and  that  he   meant  no  imputation  on 
Mr  Stuart's  honour,  even  then  he  was  willing  to  have  receiv- 
ed such  an  apology,  and  allow  the  matter  to  proceed  no  far- 
ther.    This  was  refused  by  Sir  Alexander  Boswell,  he  recog- 
nizino"  himself,  in  the  same  instant,  as  the  author  of  the  song 
which  has  been  so  often  referred  to,  and  of  other  writings  of 
a  similar  description,  for  all  his  avowals  relate  to  a  plurality  of 
attacks.     It  is  not  a  little  meritorious  that  Mr  Stuart  should 
have  made  such  an  offer,  for  it  is  to  be  recollected,  he  was  m 
possession  of  irresistible  evidence  of  Sir  Alexander  Boswell's 
connection  with  all  that  had  been  written. 
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Can  any  thing,  then,  I  say,  be  njore  beautiful,  mare 
satisfactory,  more  free  of  all  animosity,  hostility,  or  even  of 
undue  pride,  or  infirmity  of  human  nature,  than  this  ?  But 
these  his  most  reasonable  offers  being  rejected,  the  course 
he  took,  I  say,  at  once,  vva:s  inevitable.  I  do  not  plead  for 
it  the  apology  of  provocation.  It  was  not  done  in  heat  of 
blood,  or  under  the  influence  of  any  passion,  criminal  or  ve- 
nial. It  was  the  deliberate  act  of  a  wounded  heart,  and  a 
mind  convinced  and  overwhelmed  with  the  sense  of  its  absolute 
necessity.  In  the  long  vista  of  his  repeated  meditations,  in  the 
cool  anguish  of  nights  and  days,  he  saw  and  felt  that  he  could 
notlive  without  doing  that  which  brought  his  own  life  into  ha«« 
zard,  and,  what  to  him  was  more  painful,  brought  the  same  dan- 
ger to  his  enemy.  He  was  actuated  by  no  violence,  no  heat  of 
feeling;  his  actions  now  were  only  in  unison  with  what  hi? 
words  had  been  before;  and  these  showed  that  his  motives  were 
pure,  defecated  from  any  stain  of  anger  or  malignity.  From 
first  to  last  there  is  proof  that  his  heart  was  overwhelm- 
ed with  the  painful  sense  of  what  he  had  unwillingly  done  to 
the  unfortunate  man  who  injured  him ;  and  if  his  courage  and 
firmness  are  undeniable,  while  exposed  to  danger,  the  relent- 
ings  and  kmdness  of  his  heart  are  equally  displayed  when  it 
was  over.  What  he  said  to  Mr  Liston  and  to  Lord  Rosslyn, 
is  confirmed  by  that  most  pathetic  interview  with  Mr  Gibson, 
when  he  exclaimed,  **  Would  to  God  I  had  taken  aim,  and 
then  I  might  have  missed  him."  When  you  compare  that 
with  the  scenes  and  recollections  which  had  led  to  it ;  when 
you  find  him  agitated  and  overwhelmed,  you  must  be  satisfied 
that  slaughter  was  not  wished  for  by  this  person,  that  nothing 
was  desired  by  him,  but  the  restoration  of  his  own  dignity  ; 
you  must  feel  that  the  fatal  act  was  forced  upon  him,  as  ir- 
resistibly as  if  he  had  been  the  involuntary  executioner  of  a 
judge*s  warrant,  or  a  being  doing  the  behests  of  a  higher  power. 
This  gentleman,  who  was  called,  in  language  that  disgusts  and 
astonishes  one,  even  in  the  repetition,  sometimes  a  coward, 
and  sometimes  a  ruffian, — who  as  a  coward  should  have 
exulted  in  his  safety, — as  a  ruffian  have  triumphed  over  his  fallen 
foe?  What  does  he  do  in  this  moment  of  instinctive  feeling? 
Why,  Gentlemen,  you  find  him  dissolved  in  speechless  grief.  He 
cannot  express  in  language  the  misery  he  feels,  upon  witnessing 
the  fate  to  which  his  unlucky  hand  had  just  consigned  his  ene- 
my. His  enM>tion,  indeed,  resembles  more  the  meltings  of 
a  female  bo:>oin  than  the  agitation  of  a  male.  When  forced 
from  this  scene  of  distress  and  danger  to  him,  and  driven  to 
a  foreign  land  for  his  immediate  safety,  we  there  find  him  slill 
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pursued  by  his  melancholy  reHections  ;  and  when  Mr  Allan 
tonimunicates  to  him  the  certainty  that  Sir  Alexander  Bos- 
well  was  dead  by  his  hands,  his  burst  of  grief  is  overwhelming 
and  frightful  ;  and  when  he  tries  to  relieve  him  by  the  consi- 
deration, that  Sir  Alexander's  dealii  was  brought  upon  him 
by  his  own  act,  while  he  (the  prisoner)  was  free  from  evil  de- 
sign, and  forced  to  what  he  did,  his  conduct  again  is  a  demon- 
stration of  the  purity  and  kindness  of  his  soul ;  for  what  does 
he  say  ? — Does  this  heartless  ruffian  exult  in  the  agonies  of 
his  victim  ?  Does  this  bully  relate  the  tale  of  his  prowess  ? 
No — he  is  dissolved  in  tears  at  the  misery  he  had  caused — he 
is  overwhelmed  with  speechless  agony.  And  when  desired  to 
remember  that  he  was  a  mere  instrument  in  the  hands  of  a 
Higher  Power,  he  turns  immediately  to  those  who  were  about 
him,  and  says,  "  It  may  be  so  ;  but  how  can  I  think  of  the 
condition  to  which  I  have  reduced  his  wife  and  children  ?" 

After  what  you  have  heard  of  the  character  of  Mr  Stuart, 
I  need  not  refer  to  the  commentary  which  it  affords  on  his 
conduct,  as  given  in  evidence.  The  character  given  of  him 
by  the  friends  who  have  known  him  longest  and  best,  separat- 
ed as  they  have  been  from  him  by  political  opinions,  is  just  the 
character  [  should  expect  of  a  man  who  is  proved,  by  the  evi- 
dence of  this  day,  to  have  acted  as  Mr  Stuart  has  done  ;  and 
the  way  in  which  he  acted,  is  demonstration,  that  he  truly  de- 
served the  character  which  had  been  given  of  his  mind. 

Take,  then,  his  character,  take  his  actions,  and  say  whether 
you  can  find  yourselves  bound,  whether  you  can  find  your- 
selves entitled,  to  pronounce  him  guilty  of  having  maliciously 
killed  his  adversary,  instead  of  irresistibly  and  necessarily  going 
out  as  he  did,  in  vindication  of  rights  a  million  times  more 
dear  than  those  in  support  of  which  it  is  lawful  to  kill,  I 
cannot  doubt  your  answer  to  this  question, — one  only  can  be 
given. 

I  am  afraid  my  anxiety  has  induced  me  to  trespass  far 
longer  on  your  patience,  than  the  difficulty  or  danger  of  the 
case  required.  There  is  certainly  a  puzzle  in  the  words  of 
some  law  authors.  I  have  been  anxious  to  dispel  this.  On 
the  reason  and  justice  of  the  thing,  there  cannot  be  a  doubt. 
For,  after  all  the  admonitions  and  solemn  warnings  of  the 
scenes  we  have  been  reviewing,  and  in  which  we  are  now 
engaged,  I  doubt  whether  there  be  one  among  you,  who 
could  bear  to  be  called  a  coward,  and  branded  as  a  ruffian, 
day  by  day,  and  after  discovering  that  these  injuries  were 
inflicted  by  one  known  to  be  your  equal  in  rank,  would  not 
incur  all  the  hazards  to  which  my  unfortunate  friend  has 
been  exposed,  though  few  of  us  could  imitate  the  mildness 
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with  which  he  encountered  them  !  I  trust,  thtrofore,  you 
will  not  find  him  guilty,  fordoing  that  which,  in  his  circum- 
stances, you  must  feel  that  every  one  of  you  would  have 
done  ;  that  which  you  must  in  your  hearts  wish,  that  the 
best  and  dearest  friend  you  have  in  similar  circumstances 
should  do — that  you  will  not,  in  a  word,  find  a  man  guilty 
of  acting  maliciously  while  you  believe  him  to  have  been 
absolutely  free  from  malice.  I  trust,  therefore,  that,  not  in 
violation  of  the  law,  but  in  dutiful  observance  of  its  spirit 
and  clear  injunctions,  and  rigorously  giving  it  effect,  you 
will  find  him  Not  Guilty  of  the  crime  with  which  he  is 
charged  j  and  thus  restore  him  untainted  to  that  society  of 
which  he  is  the  delight,  and  in  which  he  performs  so  many 
useful  offices  ;  and,  at  the  same  time,  in  part  at  least,  to 
that  peace  ol  mind  which,  with  his  feelings  and  his  heart, 
I  fear  it  is  not  in  the  power  of  your  verdict,  or  of  any  hu- 
man tribunal,  ever  effectually  or  completely  to  restore. 


The  Lord  Justice-Clerk. 


Gentlemen  of  the  Jury^ — In  this  important  case,  which  is 
now  brought  to  a  close,  1  proceed  to  submit  to  your  consi- 
deration such  observations  as,  in  the  discharge  of  my  duty, 
it  is  incumbent  on  me  to  state  to  you,  before  you  declare  the 
verdict  you  are  to  give. 

I  am  extremely  happy  I  have  the  honour  to  address  a  Jury 
of  such  respectability  as  that  I  now  see  before  me ;  and  ex- 
tremely gratified,  as  I  am  sure  the  Court  in  general  is,  with 
the  great  patience  and  attention  you  have  bestowed  upon  this 
trial.  I  have  not  a  doubt  but  you  will  consider  it  to  the  end 
with  the  same  patience ;  that  you  will  reflect  upon  it  with 
caution  and  circumspection  ;  and  return  a  verdict  which,  in 
your  consciences,  you  shall  think  to  be  founded  in  wisdom, 
justice,  and  truth. 

It  is  necessary  for  me  to  call  your  attention,  in  the  first 
place,  to  what  I  consider  to  be  the  law  of  Scotland  as  appli- 
cable to  this  specific  charge.  The  charge  exhibited  against 
the  unfortunate  gentleman  at  the  bar  is  that  of  wilful  mur- 
der, which  is  stated  In  the  indictment  to  have  been  perpe- 
trated in  a  duel  with  the  late  Sir  Alexander  Boswell,  on  the 
day  there  mentioned. 

You  will  observe,  that  the  charge  is,  that,  having  conceived 
malice  and  ill-will  against  the  unfortunate  gentleman  now  no 
more,  the  prisoner  did  challenge  him  to  fight  a  duel  5  that  a 


meeting  was  concerted  in  consequence,  which  meeting  took 
place  in  the  neighbourhood  of  Auchtertool,  and  that  there  the 
deceased  received  that  wound  which  terminated  his  existence. 
Now,  the  nature  of  this  charge,  apart  altogether  from  the  de- 
fence, is  that  of  a  killing  or  slaughter  perpetrated  in  a  duel, 
which  duel  is  staled  to  have  been  concerted  beforehand ;  and 
it  is,  therefore,  necessary  to  call  your  attention  to  the  au- 
thorities in  our  law,  in  regard  to  a  charge  of  this  nature.  I 
am  bound  in  duty  to  bring  the  law  distinctly  into  your  con- 
sideration, in  reference  to  the  charge  as  laid,  and  in  reference, 
moreover,  to  that  defence  which  has  been  urged  by  the  two 
learned  gentlemen,  who  addressed  you  for  the  prisoner  with 
such  consummate  ability  and  eloquence,  and  to  say  whether 
the  facts  of  this  case  bear  them  out  or  not  in  this  their  de- 
fence. 

I  prefer  stating  the  law  in  the  words  of  our  authors,  rather 
than  in  my  own  words,  and  I  begin  with  mentioning  an  an- 
cient writer.  Sir  George  Mackenzie,  who  has  a  distinct  article, 
or  title,  as  he  calls  it,  on  duels,  on  the  unlawfulness  of  which 
he  pronounces  a  clear  and  authoritative  opinion,  on  which  I 
shall  not  trouble  you  with  enlarging,  but  simply  refer  you  to 
his  emphatic  introduction  :    "  Duels  are  but  illustrious  and 
honourable  murders  ;  and,  therefore,  I  have  subjoined  this 
title  to  the  title  of  Homicide  :  This  is  that  imperious  crime 
which  triumphs  over  both  publick  revenge  and  privat  virtue, 
and  tramples  proudly  upon  both  the  law  of  the  nation,  and 
the  life   of  our  enemy.     Courage  thinks  law  here  to  be  but 
pedantrie,  and  honour  persuades  men,  that  obedience  here  is 
cowardliness."  (Mackenzie's  Crim.  Instit.  Tit.  XII.  p.  72.) 
I  shall  now  call  your  attention   to  the  authority  of  Mr 
Baron  Hunie,  who,  though  still  living,  is  the  highest  autho- 
rity that  can  be  resorted  to,  and  whose  work  on  the  crimi- 
nal  law  is  daily  founded  on  in  this  Court,  and  is  deservedly 
quoted  as  the  highest  authority,  both  at  the  bar  and  on  the 
bench.     Mr  Hume,  in  treating  of  the  several  pleas  regard- 
ing self-deftnce,  expresses  himself  thus :  *'  Even  when   all 
these  considerations  unite  in  support  of  the  pannePs  plea,  as 
relative  to  the  moment  of  killing,    there  may,  however,  be 
one  circumstance  more  in  the  case,  which  shall  hinder  them 
from  procuring  his  complete  acquittal.     This  i?,  if  the  pan- 
nel  has  himself  in  any  degree  been   the  cau.se  of  the  fatal 
strife;  and  this  he  always  is  in  the  estimation   of  the  law, 
when  he  and  the  deceased  meet  in  pursuance  of  a  concerted 
appointment  to  fight  a  duel.     For  this  deliberate  resolution 
to  kill  a  fellow-creature,  the  law  cannot  but  hold  both  par- 


173 

ties  equally  azid  deeply  blamcable ;  and  the  full  plea  of  self- 
defence  is,  therefore,  out  of  question  in  all  such  cases,  what- 
ever may  have  been  the  origin  and  history  of  the  quarrel, 
and  though  the  deceased  have  fallen  a  victim  to  his  own  in- 
science  or  indiscretion.  As  little  can  the  survivor  have  the 
benefit  of  an  entire  justification,  on  account  of  any  favoura- 
ble circumstance  which  happens  in  the  course  of  the  combat, 
or  of  the  conference  between  the  parties  after  they  have  met 
upon  the  ground.  Put  the  case  that  John  and  James  deli- 
berately appoint  to  fight  with  mortal  weapons ;  and  in  the 
course  of  the  combat  James  is  wounded  and  retires,  and  calls 
to  John  to  desist ;  but  John  refuses,  and  follows  up  his  ad- 
vantage so  hotly,  that  James,  purely  to  save  his  life,  is  at 
last  constrained  to  kill.  If  this  is  not  even  a  case  of  murder, 
(and  I  rather  think  it  so,)  at  least  it  is  exclusive  of  the  plea 
of  self-defence  ;  because  the  danger  and  the  necessity  are 
occasioned  by  John  himself,  are  the  result  of  a  situation 
which  he  has  deliberately  courted."  {Hume  on  Crimes^  Cap. 
VI.  p.  224.) 

He  then  puts  the  case  of  Kobert  Robertson:  "In  the 
case  of  Robert  Robertson,  it  was  even  judged  to  be  murder 
in  the  survivor,  though  he  offered  to  prove,  that,  on  his  first 
coming  to  the  field,  he  earnestly  declined  the  combat,  and 
that  he  was  threatened  and  reviled,  and  drawn  upon  by  the 
deceased,  so  that  he  had  no  choice,  and  was  forced  to  de- 
fend his  life.  But,  though  urged  to  the  effect  of  alleviating 
only,  (and  I  rather  think  it  %vas  relevant  to  that  effect,)  the 
plea  was  disregarded,  and  the  libel  alone  was  remitted  to  the 
assize.  There  is  thus  no  room  for  a  plea  in  mitigation  eveni 
and  much  less  an  entire  acquittal,  when  the  parties  meet  by 
a  deliberate  appointment,  and  fight  fairly  on  equal  terms, 
without  either  of  them  giving  back  or  declining  the  strife. 
Nay,  more,  it  has  hitherto  been  held  in  our  practice, 
(though  it  may  be  otherwise  in  the  law  of  England,)  that  is, 
nothing  less  than  murder,  though  the  parties  fight  in  heat 
of  blood,  and  on  a  sudden  quarrel ;  if  they  go  out,  however, 
by  agreement,  with  that  design,  and  how  fair  and  equal  so- 
ever the  circumstances  of  the  combat." 

In  illustration  of  this  he  refers  to  the  case  of  William 
Douglas  in  1667,  and  of  Gray  in  1678,  and  a  still  later  one 
in  1691,  Master  of  Tarbet  and  others,  in  which  these  pre- 
cepts of  the  law  are  completely  established. 

It  is  true,  as  Mr  Jeffrey  has  stated  to  you,  that  these  cases 
are  all  of  an  ancient  date,  and  Mr  Hume,  after  alluding  to 
this  case  of  Gray,  has  a  note  which  I  shall   read  to  you,  be- 
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cause  ia  the  last  edition  of  liis  work,  the  learned  author 
repeats  his  former  view  of  the  law,  having  distinctly  in  view 
the  recent  cases,  which  were  very  properly  read  to  you 
by  Mr  Jeffrey  :  "  Much  intercession  was  used  to  save  Gray's 
life  ;  and  on  a  bill  to  the  Privy  Council,  he  obtained  a  re- 
spite for  a  month,  and  even  a  remit  to  the  Lords  of  Justi- 
ciary to  reconsider  the  grounds  of  the  verdict.  But  in  the 
end,  (says  Fountainhall,  Vol.  I.  p.  2,)  '  after  the  poor  man  was 
put  in  hopes  of  his  life,  he  was  beheaded.  He  died  with 
more  courage  than  could  justly  be  expected  from  one  of  his 
education.  It  was  urged  for  him,  the  confession  proven  was 
merely  extrajudicial ;  and  he  was  not  presumed  to  be  the 
aggressor,  he  being  but  a  tradesman,  and  old,  near  the  age 
of  fifty,  the  other  a  gentleman,  and  young,  and  known  to  be 
a  romp- 

"  Though  such  is  the  undoubted  law  on  the  subject  of 
duel,  and  exemplified  in  the  instances  mentioned  in  the  text, 
it  has  so  happened,  that  on  several  later  occasions  of  trial  for 
homicide  committed  on  challenge  to  fight,  the  pannels  have 
had  verdicts  of  acquittal.  This  was  the  issue  in  the  case  of 
George  Rae,  18th  June  1798;  and  of  Macdonell,  6Lh  Au- 
gust 1798;  and  of  Alexander  Cahill,  2d  and  3d  January 
1811." 

Here,  then,  is  the  opinion  of  Mr  Hume  ;  and  I  call  your 
attention  to  another  author  now  no  more,  who  had  a 
very  extensive  practice  in  criminal  law,  and  has  left  be- 
hind him  a  work  of  value  on  the  subject.  Mr  Bur- 
nett, in  treating  of  self-defence,  expresses  himself  thus  :— 
*'  It  has  been  made  a  question  how  far  self-defence  is  in  any 
case  pleadable,  where  there  has  been  an  agreement  to  fight, 
and  parties  have  met  in  consequence  of  such  appointment. 
It  has  been  said,  that,  in  all  such  cases,  as  the  killer  has 
brought  the  necess'tty  on  himself,  and  his  agreement  to  fight 
bespeaks  a  deliberate  purpose  to  kill,  he  cannot  plead  justifi- 
cation on  the  principle  of  sef-defence^  or  even  a  mitigation 
of  his  guilt,  on  the  footing  of  provocation  and  heat  of  blood. 

*'  There  seems,  however,  room  for  distinguishing  between 
a  combat  where  parties  fight  de  7rcenti,  immediately  on  the 
quarrel,  and  almost  on  the  spot,  and  a  combat  after  some 
interval  of  time,  with  due  preparation  of  weapons,  and  an 
adjustment  of  the  forms  usually  observed  on  such  occasions. 
The  first  may  truly  be  considered  as  a  combat  in  heat  of' 
blood — the  other  as  a  cool  and  deliberate  act,  savouring  of 
malice  and  revenge,  and  possessing  all  ihc  characteristics  of 
murder.'' — {BmnetCs  Crim.  Lcac,  Cap.  I.  p.  47  ) 


17.^ 

He  thei^  refers  to  the  authority  of  Judge  Foster,  who  is 
also  mentioned  by  Mr  Hume,  and  concludes  thus  :  **  It  is 
agreed,  however,  on  all  hands,  that  a  deliberate  act  of  duel- 
ling excludes  the  plea  of  self-defence ;  and  in  strict  law  this 
hokls,  whether  the  indictment  is  laid  merely  for  murder  at 
common  law,  or  on  the  act  of  James  VI.  against  duelling; 
for  where  the  act  is  deliberate,  and  of  set  purpose,  and  still 
more  where  it  is  the  result  of  a  previous  concert,  self-defence j 
properly  speaking,  can  have  no  place ;  and,  in  such  case,  it 
can  make  no  difference  at  common  law,  who  was  the  chal- 
lenger or  first  aggressor,  though,  under  the  statute,  (1600,) 
the  j^rovoher  (as  he  is  there  called)  is  punishable  loith  a  more 
ignominious  death.''* 

But  he  adds :  *'  Notwithstanding  of  this,  it  may  be  diffi- 
cult for  a  jury  to  lay  out  of  view  altogether,  in  a  case  of  ho~ 
viicide  in  a  duel  brought  to  trial  at  common  law,  the  circum- 
stance on  which  side  the  original  aggression  lay,  or  the  na- 
ture of  the  antecedent  provocation,  (and,  much  more,  any 
alleged  imfairness  by  inequality  of  weapons,  or  in  manner  of 
attack,  or  mode  of  fighting,)  without  regard  to  tvIio  was  the 
immediate  challenger  ;  thereby  making  allowance  so  far  for 
the  notions  of  honour  which  usage  and  custom  have  sanc- 
tioned." 

"  We  have  a  late  example  where  the  jury  evidently  pro- 
ceeded on  some  of  these  grounds.  This  was  the  case  of 
Lieutenant  George  Rae,  18th  June  1798,  who  in  a  duel 
killed  Lieutenant  M'Vean,  of  the  same  regiment.  Rae  gave 
thej  challenge,  but  the  deceased  was  the  aggi'essor-  It  ap- 
peared in  evidence,  that  he  had  given  the  lie  to  the  prisoner 
in  a  public  mess-room,  and  being  desired  by  the  corps  to 
make  an  apology,  he  did  so,  but  in  so  improper  a  manner, 
that  the  corps  thought  it  an  insult  on  them  ;  on  which  he 
said  he  meant  no  insult  to  the  corps,  but  to  Rae,  whom  he 
afterwards  called  '  scoundrel.'  The  consequence  of  this  was 
a  challenge  from  the  prisoner.  The  libel  was  laid  as  for 
murder  at  common  law,  but  the  jury  returned  a  verdict  of 
«  Not  Guilty.'  " 

1  have  brought  these  two  opinions  of  Mr  Hume  and  Mr 
Burnett  fully  and  distinctly  before  you,  and  demanded  your 
attention  to  the  cases  to  which  they  refer,  as  showing  the 
course  of  modern  practice  on  this  subject.  Farther,  as  both 
Mr  Hume  and  Mr  Burnett  mention  the  authority  of  the  law 
of  England,  I  think  it  right  that  I  should  lay  distinctly  be- 
fore you  the  state  of  that  law  ;  and  1  shall  quote  the  highest 
authority  for  it,  that  of  Judge  Foster,  in  his  discourse  on 
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Homicide.  He  expresses  himself  thus  :  *«  But  in  this,  and 
indeed  in  every  other  case  of  homicide  upon  provocation^ 
how  great  soever  it  be,  if  there  is  sufficient  time  for  passion 
to  subside,  and  for  reason  to  interpose,  such  homicide  will 
be  murder." — Foster's  Crown  Law,  Disc.  II.  cap.  v.  p.  296. 

Then  he  puts  the  case  of  a  person  finding  another  in  the 
act  of  adultery  with  his  wife:  "  For  let  it  be  observed,  that, 
in  all  possible  cases,  deliberate  homicide  upon  a  principle  of 
revenge  is  murder.  No  man,  under  the  protection  of  the 
law,  is  to  be  the  avenger  of  his  own  wrongs.  If  they  are  of 
such  a  nature  for  which  the  laws  of  society  will  give  him  an 
adequate  remedy,  thither  he  ought  to  resort.  But  be  they 
of  what  nature  soever,  he  ought  to  bear  his  lot  with  patience, 
and  remember  tliat  vengeance  belongeth  to  the  Most  High. 

**  Upon  this  principle,  deliberate  duelling,  if  death  en- 
sueth,  is,  in  the  eye  of  the  law,  murder.  For  duels  are  ge- 
nerally founded  in  deep  revenge.  And  though  a  person 
should  be  drawn  into  a  duel,  not  upon  a  motive  so  criminal, 
but  merely  upon  the  punctilio  of  what  the  swordsmen  falsely 
call  honour^  that  will  not  excuse.  For  he  that  deliberately 
seeketh  the  blood  of  another  upon  a  private  quarrel,  acteth 
in  defiance  of  all  laws,  human  and  divine,  whatever  his  mo- 
tive may  be. 

"  But  if,  as  I  said  before,  upon  a  sudden  quarrel,  the  par- 
ties fight  upon  the  spot,  or  if  they  presently  fetch  their  wea^ 
pons,  and  go  into  the  field  and  fight,  and  one  of  them  iali- 
eth,  it  will  be  but  manslaughter  ;  because  it  may  be  presum- 
ed the  blood  never  cooled. 

'*  It  will  be  otherwise  if  they  appoint  to  fight  the  next 
day,  or  even  upon  the  same  day,  at  such  an  interval  as  that 
the  passion  might  have  subsided ;  or  if,  from  any  circum- 
stances attending  the  case,  it  may  be  reasonably  concluded 
that  their  judgment  had  actually  controlled  the  first  trans- 
ports of  passion  before  they  engaged.  The  same  rule  will 
hold,  if,  after  a  quarrel,  they  fall  into  other  discourse  or  di- 
versions, and  continue  so  engaged  a  reasonable  time  for 
cooling." 

In  this  opinion,  Judge  Foster  is  confirmed,  by  the  opi- 
nions of  single  Judges,  and  by  that  of  the  whole  body  of 
the  Judges  of  England,  as  delivered  in  different  cases  men- 
tioned in  the  Books ;  so  that  there  cannot  be  a  doubt,  that 
the  law  of  England  is  correctly  stated  by  that  learned  per- 
son. 

Having  thus  stated  to  you  the  law,  as  applicable  to  such 
cases,  it  is  now  necessary  lor  me  to  advert  to  what  the  real 
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natui'e  of  this  charge  is,  as  stated,  first,  in  the  indictment 
and  evidence  for  the  Crown  ;  and,  second,  in  the  defence. 

This  charge  states,  that  malice  was  entertained  by  the  pri- 
soner at  the  bar  against  the  deceased,  in  a  way  somewhat 
different  from  that  ordinary  species  of  malice  which  the  law 
itself  implies  in  the  case  of  a  deliberate  and  preconceived 
murder ;  for,  here  it  is  said,  "  In  so  far  as  you  the  said 
James  Stuart  having  conceived  malice  and  ill-will  against 
the  late  Sir  Alexander  Boswell  of  Auchinleck,  Baronet,  and 
having  formed  the  unlawful  design  of  challenging  the  said 
Sir  Alexander  Boswell,  and  others  of  the  lieges,  to  fight  a 
duel  or  duels,  you  did,  upon  the  9lh,  or  one  or  other  of  the 
days  of  March  1822,  in  order  to  enable  you  the  better  to 
accomplish  your  said  unlawful  design,  repair  to  Glasgow  to 
obtain,  through  tiie  medium  of  William  Murray  Borthwick, 
formerly  one  of  the  proprietors  or  printers  of  the  newspaper 
called  the  Glasgow  Sentinel,  and  then  a  prisoner  in  the  jail 
of  Glasgow,  the  manuscripts  of  sundry  articles  which  had 
been  published  in  the  said  newspaper,  and  other  papers  and 
documents  connected  with  said  newspaper,  which  were  then 
in  the  premises,  in  Nelson  Street  of  Glasgow,  occupied  by 
Robert  Alexander,  editor  and  proprietor  of  the  said  news- 
paper, and  in  the  lawful  possession  and  custody  of  the  said 
Robert  Alexander ;  and  the  said  William  Murray  Borth- 
wick having  been  liberated  from  jail,  as  arranged  and  con- 
certed by  or  with  you,  and  having  on  the  11th,  or  one  or 
other  of  the  days  of  the  said  month  of  March,  carried,  or 
caused  to  be  carried  away  from  the  said  premises,  in  Nelson 
Street  of  Glasgow,  sundry  writings,  the  property,  or  in  the 
lawful  possession  of  the  said  Robert  Alexander  ;  and  having 
brought,  or  caused  to  be  brought,  the  said  writings  to  the 
Tontine  Inn  or  Hotel  in  Glasgow,  where  you  then  was,  you 
did  thereby  obtain  access  to  the  said  writings;  and  having 
found,  or  pretended  to  have  found,  among  them  some  writ- 
ings holograph  of  the  said  Sir  Alexander  Boswell,  you  did 
wickedly  and  maliciously  challenge  the  said  Sir  Alexander 
Boswell,''  and  so  forth. 

Now,  in  the  first  place,  it  is  for  you  to  say, — whether  this 
narrative  is  made  out;  but,  indeed,  I  did  not  hear  any 
thing  said  by  the  Public  Prosecutor,  that  he  had  made  out 
that  part  of  the  narrative  of  the  indictment.  Farther,  the 
evidence  for  the  prisoner  seems  to  have  shewn,  that  he  had 
no  sort  of  conception,  before  he  had  made  the  discovery 
in  Glasgow,  of  who  was  the  author  of  the  offensive  articles. 
You  will  recollect  tiie  testimony  of  Mr  Spalding,  Mi  Hen- 
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derson,  and  Mr  Gibson,  as  to  the  utter  ignorance  of  the  pri- 
soner on  this  point.  Their  testimony  is  clear  and  explicit  as 
to  this,  and  distinctly  proves  that,  at  all  the  confidential  meet- 
ings, though  Mr  Stuart  was  convinced  that  Borthwick  was  not 
the  author  of  these  libels,  yet  he  had  not  the  slightest  conjecture 
that  Sir  Alexander  Boswell  was  at  all  concerned  with  them  ; 
and  you  will  recollect,  that,  though  Spalding  and  Henderson, 
who  accompanied  him  to  Glasgow  for  the  purpose  of  getting 
access  to  these  papers,  were  with  him  both  on  the  way  and 
there,  not  a  syllable  escaped  him  by  which  they  were  led  to 
suppose  that  he  suspected  Sir  Alexander  Boswell  to  have  had 
any  concern  in  the  matter.  Nay  more,  both  Spalding  and 
Henderson  positively  swear,  that  when  the  papers  were  ex- 
amined, and  something  was  said  by  Borthwick  which  led  them 
to  suspect  Sir  Alexander  Boswell,  Mr  Stuart  declared  that  he 
had  never  suspected  Sir  Alexander,  and  seemed  to  feel  real 
surprise  and  astonishment. 

It  is  for  you  then  to  say,  whether  you  can,  in  reference  to 
this  part  of  the  narrative  of  the  charge,  find,  that  the  prison- 
er bed  previously  conceived  malice  against  Sir  Alexander 
Boswell,  and  that,  in  furtherance  of  this,  he  had  set  out 
to  Glasgow  to  obtain  papers  which  should  enable  him  to 
prove  that  gentleman's  connection  with  the  matter.  To  me 
it  appears,  that  this  part  of  the  narrative,  so  far  from  being 
proved,  has  been  completely  negatived,  even  by  the  evidence 
of  the  Public  Prosecutor  himself. 

The  case  being  discharged  of  this  part  of  the  indictment| 
the  question  that  remains  is,  Whether,  in  the  view  of  the 
law  which  I  have  stated  to  you,  there  is  not  an  obligation 
upon  you  to  find  a  verdict  against  the  prisoner  at  the  bar, 
on  account  of  the  duel  itselfi  on  a  review  of  the  evidence 
laid  before  you  ?  Now,  Gentlemen,  at  this  hour  of  the 
morning,  I  shall  not  consume  your  time  with  a  detail  of 
that  evidence.  Generally  speaking,  the  evidence  has  been 
given  in  a  very  distinct  manner ;  and  I  would,  in  particu- 
lar, say,  that  the  evidence  of  the  Noble  Lord,  one  of  the  se- 
conds, was  given  in  the  most  correct  manner  I  almost  ever 
heard. 

In  the^?'*^  place,  then,  you  will  take  into  your  considera- 
tion the  alleged  offensive  articles  of  which  the  unfortunate 
gentleman  at  the  bar  complained,  and  had  good  cause  to 
complain.  You  have  it  in  evidence  that,  in  the  newspaper 
which  has  been  mentioned,  various  offensive  articles  of  the 
most  aggravated  nature,  with  regard  to  his  character  and 
reputation  as  a  man  of  courage  and  honour,  did  appear, — 
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nay,  that,  though  some  of  them  are  not  quite  80  gross,  a 
reiteration  of  these  charges  and  insinuations  continued  for 
some  considerable  time.  I  need  not  remind  you  of  the  te- 
nor of  the  song,  nor  of  the  letter  signed  IgnotuSy  nor  of  the 
other  two  articles.  They  were  read  to  you,— such  parts  of 
them,  at  least,  as  were  material  and  most  offensive,— by  the 
learned  counsel  at  the  bar. 

You  will  also  consider  the  evidence  that  has  been  pro- 
duced as  to  the  manner  in  which  Mr  Stuart  got  access  to  these 
writings.  I  have  already  glanced  at  this  in  reference  to  an- 
other point  of  the  question.  But  you  will  now  consider 
whether  the  evidence  warrants  a  conclusion  that  Mr 
Stuart  was  guilty  of  any  impropriety  in  the  mode  of  getting 
access  to  them.  Now,  in  the  jirst  place,  I  would  remind 
you,  that  you  are  not  trying  him  here  for  any  such  charge. 
But,  even  if  I  did  hold  it  as  a  charge  before  us,  I  would  ask 
whether,  after  the  evidence  given  by  Mr  Henderson,  the 
country  agent,  who  conveyed  the  offer,  and  of  Mr  Spalding, 
the  town  agent,  who  communicated  it  here,  and  of  Mr 
Gibson,  it  can  be  considered  that  there  is  any  proof  that 
Mr  Stuart  took  any  improper  steps  towards  the  acquisition 
of  these  writings  ? 

The  evidence  goes  to  this,  that  Mr  Stuart  got  infor- 
mation through  Henderson,  that  Borthwick  was  dispose 
ed  to  compromise  the  action  of  damages,  and  had  de- 
sired Mr  Henderson  to  make  proposals ;  that  Mr  Stuart 
promised  no  terms  in  return  ;  but  said,  if  Borthwick  gave 
up  the  author  or  authors  of  these  libels,  he  would  then  con- 
sider what  he  should  do ;  that,  at  present,  he  would  enter 
into  no  engagement  of  a  positive  nature.  The  evidence  of 
Mr  Henderson  positively  negatives  any  suspicion  that  Mr 
Stuart  advanced  one  farthing  of  the  money  which  enabled 
Borthwick  to  leave  the  jail.  Henderson  positively  swears 
that  the  L.50,  which  he  consigned,  was  money  advanced 
out  of  his  own  proper  funds,  and  that  not  one  farthing  came 
from  the  prisoner  at  the  bar.  Mr  Gibson  tells  you,  that 
the  consignation  was  made  in  consequence  of  what  had  al- 
ready happened  to  Borthwick  in  being  ousted  from  his  of- 
fice ;  and  that,  lest  Alexander  should  get  hold  of  the  ma- 
nuscripts and  destroy  them,  he  advised  that  no  time  should 
be  lost  in  liberating  Borthwick  from  jail ;  adding,  that  he 
would  rather  advance  the  money  himself  than  run  that  risk. 

But  it  is  not  established  that  Mr  Stuart  offered  any  thing 
at  all.  Whether  Mr  Stuart  went  to  Glasgow,  or  remained 
there  or  not,  for  any  time,  we  have  no  business  to  inquire. 
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But  as  to  any  appearance  of  his  being  concerned  in  any  un- 
due invasion  of  the  premises  we  heard  no  evidence  whatever. 
You  will  next  consider  what  the  evidence  says  of  the  author- 
ship of  these  papers.     It  must  be   fully  in  your  recollection 
that  Lord  Rosslyn  said  he  had  examined  them  with  care,  and 
in  particular  the  offensive  song,  looking  at  the  paper  and  ex- 
amining the  wtiter-marks   and  post-marks  ;  and  his  Lordship 
has  told  you  that  he  conceived  himself  authorized  to  say,  that 
there  was  strong  presumptive  evidence  that  these  articles  were 
in  the  hand-writing  of  Sir  Alexander  Boswell.     I   therefore 
conceive  that  a  most  material  circumstance  for  you  to  con- 
sider is, — and  the  prisoner  is  fully  entitled   to   the   benefit  of 
it — the  moderate  communication   which  the  Earl  of  Rosslyn 
thereupon  made,  as  to  the  terms  of  which  his   Lordship  was 
fully  confirmed  by  the  evidence  of  Mr  Douglas ;  namely,  if 
Sir  Alexander  Boswell,  on  the  one  hand,  should  say  that  the 
papers   were  not  in  his  hand-writing,  or  that  he  had   nothing 
to  do  with  them,  that  that  would  put  an  end  to  all  further  in- 
quiry, and  would  be  held  as  negativing  all   evidence ;  on  the 
other  hand,  that  if  he  would   say,  supposing  them   to  be  his, 
that  the  thing  was  a  bad  joke,  and  he  was  sorry  for  it,  the 
matter  would  then  be  allowed  to  drop. 

Sir  Alexander  Boswell  acknowledged  the  signed  letter  to  be 
liis,  but  he  declined  saying  any  thing  as  to  the  unsigned  pa- 
pers. He  did  this  by  the  advice  of  his  friend,  who  thought  it 
the  most  prudent  course ;  though  Mr  Douglas,  in  his  evidence^ 
has  admitted  that  he  had  no  doubt,  from  his  conversations 
with  the  unfortunate  gentleman  deceased,  that  they  were 
written  by  him, — two  verses  of  the  song,  indeed,  having  been 
repeated  by  him  to  Mr  Douglas.  But  in  the  delicate  situa- 
tion in  which  that  gentleman  was  placed,  it  was  deemed  right 
to  take  the  course  which  he  did. 

Something  was  put  by  way  of  hypothesis  to  Lord  Rosslyn 
and  Mr  Douglas,  as  to  what  would  be  their  opinion,  supposing 
that  they  were  not  sure  that  these  papers  were  in  Sir  Alexan- 
der's hand-writing.  I  am  much  afraid,  however,  it  is  not  ne- 
cessary for  us  to  speak  to  that  at  all  j  for  you  have  heard  the 
evidence  with  regard  to  the  Song,  the  letter  signed  Ignoiiis,  ihe 
paper  with  the  name  Mark  Tod,  and  the  letter  beginning 
*'  The  late  Lieutenant  James  Stuart."  You  have  had  evidence 
as  to  these,  of  the  truth  of  whick  there  cannot  be  the  remotest 
suspicion  ;  and  I  have  no  hesitation  in  saying,  that,  in  my  opi- 
nion, it  leaves  no  doubt  as  to  whose  hand-writing  they  were. 
You  have,  for  example,  Mr  Lizars,  a  witness  for  the  Crown, 
•vVho   was  desired  to  look   at  these   articles   along  with  the 
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others,  and  who  told  you,  that  though  he  fonncily  held  the 
opinion  that  the  song  was  not  in  the  same  hand-writing 
with  the  letter,  yet,  on  farther  consideration,  he  did  come  to 
think  that  they  were  the  same.  He  detailed  his  reasons  for 
thinking  so,  such  as  that  a  great  many  letters  were  exactly 
similar,  and  mentioned  other  things  which  satisfied  this  pro- 
fessional man  that  the  writings  were  in  the  same  hand.  But 
besides,  you  had  Dr  Coventry  and  Mr  Dalryraple  Gardner, 
who  swore  that  there  could  be  no  doubt  as  to  the  hand-writing. 

I  need  not  detain  you  with  the  proceedings  to  which 
this  discovery  led.  I  only  wish  that  the  binding  over  by  the 
Sheriff  could  have  been  more  effectual ;  and  1  know  that  had  I 
been  applied  to,  I  should  have  done  my  utmost  to  bind  them 
over,  and  I  should  only  have  regretted  that  my  own  powers 
in  this  respect  were  not  more  extensive. — The  result  of  ail  was, 
that  the  parties  met,  and  took  their  ground,  each  armed  with 
a  pistol,  that  they  both  fired  together,  the  prisoner  first,  and 
the  deceased  after  a  momentary  interval,  and  the  deceased 
fell.  On  this  part  of  the  case,  the  evidence  of  Lord  Rosslyn, 
Mr  Douglas,  and  the  surgeons  in  attendance,  is  complete. 

Therefore,  Gentlemen,  you  have  to  attend,  in  the  first  place, 
to  the  evidence  of  what  led  to  this  unfortunate  quarrel  ;  the 
nature  of  the  provocation,  of  the  wrong  of  which  the  gentle- 
man at  the  bar  complained,  and  which  is  to  be  found  in  the 
terms  of  those  articles  that  were  put  in  in  evidence ;  the  uiea- 
sures  which  were  attempted  to  prevent  a  meeting;  the  propo- 
sal which  was  made  through  the  medium  of  Mr  Stuart's  se- 
cond, and  all  that  took  place  after  their  failure.  \  ou  have 
also,  of  course,  to  attend  minutely  to  the  conduct  of  Mr 
Stuart,  both  previous  to  and  on  the  field.  You  have  the  com- 
munication made  by  him  to  his  surgeon  Mr  Liston,  on  the 
road,  distinctly  stating  that  he  had  no  malice  against  the  de- 
ceased ;  that,  on  the  contrary,  he  was  related  to  him  distantly, 
but  that  no  alternative  was  left  as  to  the  course  which  he  must 
pursue.  Then,  you  will  recollect  the  evidence  of  Lord  Ross- 
lyn, that  in  nothing  that  he  said  did  Mr  Stuart  appear  to  be 
actuated  by  malice  or  rancour  ;  but  that,  on  the  contrary,  he 
felt  himself  to  be  under  an  inevitable  necessity  of  taking  the 
step  which  he  did,  merely  to  vindicate  himself  from  the  injury 
he  had  received,  and  with  no  intention  of  deliberate  malice 
against  Sir  Alexander  Bos  well ;  in  the  propriety  of  all  of  which 
Lord  Rosslyn  told  you  that  he  entirely  agreed. 

You  will  take  these  matters  into  recollection,  and  keep  in 
view  also  the  evidence  given  by  Mr  Gibson  as  to  the  very 
becoming  manner  in  which  Mr  Stuart  expressed  himself  to 
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him  after  the  unfortunate  rencounter, — the  great  concern  he 
showed, — his  uncommon  grief, — the  agony  in  which  he  wa» 
when  he  communicated  the  fatal  intelligence, — the  opinion 
which  Mr  Gibson  felt  himself  able  to  draw,  that  he  had  not 
the  slightest  personal  animosity  against  the  deceased  gentle- 
man. You  will  compare  all  this  with  the  evidence  you 
have,  both  from  Mr  Douglas  and  Lord  Rosslyn,  as  to  the 
fairness  of  the  proceedings  of  the  prisoner,  on  the  field,— 
his  wish  to  show  civility  to  Sir  Alexander  Boswell, 
which  Lord  Rosslyn  thinks  had  not  been  observed  by 
the  deceased, — but  the  intention  to  show  it  is,  of  course, 
a  favourable  circumstance.  Then  you  will  recollect  the 
evidence  you  heard  as  to  Mr  Stuart's  conduct  in  France, 
when  he  received  the  intelligence  of  his  antagonist's  death. 
Mr  Allan  swears,  that  he  received  it  with  great  emotion,  and 
in  a  manner  which  affected  him  much  at  the  time, — that  his 
sorrow  continued  afterwards  unabated, — that  for  a  fortnight, 
during  which  Mr  Allan  continued  to  see  him,  he  brooded 
over  it  much,  seeming  to  feel  it  deeply ;  and  when  Mr  Allan 
intending  to  comfort  him,  reminded  him,  that  he  was  forced 
to  what  he  did,  and  that  the  other  had  brought  it  all  on  him- 
self, he  made  the  affecting  exclamation, — yes  !  but  remember 
his  poor  wife  and  children.  He  did  accordingly  observe, 
that  the  prisoner  was  deeply  affected  and  grieved,  and  that 
he  wept  severely,  so  much  so,  that  the  witness  said  he  him- 
self was  deeply  affected. 

Then  you  have  another  circumstance  in  the  prisoner's  de- 
fence, and  in  cases  of  this  description  it  must  necessarily 
weigh  greatly,  for  in  a  case  of  murder,  which  undoubtedly 
requires  a  conviction  in  the  minds  of  those  who  try  it  that  there 
was  a  malicious  intention  of  killing,  the  evidence  of  character 
is  of  great  importance.  On  this  point  you  have  complete 
testimony.  You  have  the  evidence  of  Lord  Rosslyn,  Lord 
Kinedder,  Dr  Robertson,  Mr  Erskine  of  Cardross,  Mr  Rich- 
ard Mackenzie,  Mr  Francis  Walker,  Mr  Walter  Cook,  and 
Mr  Hay  Donaldson.  I  hope  I  have  not  omitted  any.  Are 
there  any  others  ?  (Upon  being  reminded  from  the  bar  of 
Mr  Gibson's  name)  Yes  !  Mr  Gibson,  surely,  a  valuable 
testimony. 

Now,  with  regard  to  the  testimony  of  these  witnesses,  I 
should,  with  the  greatest  pleasure,  read  to  you  the  words  of 
all  these  gentlemen,  for  I  have  taken  a  note  of  what  they 
said, — but  certainly  it  is  not  necessary  •,  for  sure  I  am  you  will 
all  agree  with  me  when  I  state  to  you,  that  I  never  had  oc- 
casion to  witness  a  stronger,  more  perfect,  and  more  entirely 
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concurring  body  of  evidence  in  favour  of  character,  than  the 
prisoner  has  this  day  exhibited.  And  it  is  another  remarkable 
feature  of  the  greater  part  of  this  evidence,  that  it  has,  with 
extreme  good  taste,  been  extracted  from  the  mouths  of 
gentlemen  who  happen  to  be  politically  opposed  to  the 
prisoner,  but  who  invariably  give  the  most  unequivocal 
testimony  to  his  good  conduct,  not  only  in  general,  but  by 
stating  some  remarkable  instances  of  the  amenity  of  his 
temper.  Mr  Erskine  stated,  in  emphatic  language,  that  the 
prisoner  appeared  to  him  to  possess  more  of  the  milk  of  hu- 
man kindness  than  any  man  he  had  ever  known.  Mr  Richard 
Mackenzie,  said,  that  he  had  been  twenty  years  in  a  club  with 
Mr  Stuart,  and  that  he  had  never  heard  him  say  an  ill-natured 
thing  of  any  one  ;  and  his  late  partner,  Mr  Hay  Donaldson, 
told  you  that,  though  their  separation  was  not  sought  for  by 
Mr  Stuart,  neither  this  circumstance,  nor  any  other,  ever 
created  the  slightest  difference  between  them  j  and  that  Mr 
Stuart  possessed  a  remarkable,  mildness  of  temper, — was  far 
from  being  quarrelsome,  on  the  contrary,  was  always  dispos- 
ed to  make  up  quarrels. 

Now,  with  such  a  body  of  evidence  as  this,  itis  impossible 
to  require  higher  testimony  of  the  improbability  of  a  crime 
such  as  that  here  libelled  ;  and,  therefore,  keeping  the  rule 
of  law  in  view,  which  I  have  been  under  the  necessity  of 
laying  before  you,  and  taking  into  your  consideration  the 
whole  evidence  on  both  sides,  every  part  of  which  you  will 
weigh  with  attention,  you  will  now  consider,  whether  the 
prisoner  is  guilty  of  the  crime  of  murder  as  laid  against 
him,  or  entitled  to  the  verdict  of  Not  Guilty,  which  he  de- 
mands of  you. 

Gentlemen,  With  respect  to  the  defence  set  up  this  day, 
which,  if  I  understand  it  rightly,  was  not  so  much  rested  upon 
the  provocation  given  to  the  prisoner,  as  upon  the  inevitable 
necessity  that  was  imposed  upon  him  of  taking  the  course 
which  he  did, — it  does  not  appear  to  me  advisable,  for  the  sake 
of  the  law,  to  divest  the  case  altogether  of  the  nature  of  the 
provocation  given;  neither  do  I  conceive  it  th;^  safest  course 
for  the  pannel ;  for  it  comes  to  be  a  very  difHcult  and  delicate 
consideration,  indeed,  whether,  if  you  lay  that  matter  apart, 
and  then  defend  this  case  of  a  determined  duel,  terminating  fa- 
tally, by  saying  that  it  was  undertaken  for  no  other  purpose 
than  rescuing  the  prisoner  from  the  situation  in  which  he  was 
placed  i — this,  I  say,  appears  to  me  to  be  a  delicate  and  dan- 
gerous position  to  put  the  case  upon  ;  for  I  apprehend  the  rule 
of  law  is  quite  clear  in  cases  of  this  description,  that  no  false 
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punctilio  or  notion  of  honour  can  vindicate  an  act  which  ter- 
minates fatally  to  another  fellow-creature.  But  take  that  con- 
sideration, urged  as  it  was  with  all  the  powerful  eloquence  of 
the  learned  counsel,  and  take  along  with  it  the  injuries  received 
by  the  prisoner, — the  uncommon  provocations  given, — the 
terms  of  accommodation  offered  and  rejected, — and  combine 
them  all  together ;  the  temperate  conduct  of  the  prisoner  in  the 
field  ;  his  grief  for  the  fatal  issue  of  the  meeting, — then,  in 
my  humble  apprehension,  you  will  have  a  case  before  you 
which,  in  reference  to  the  charge  made,  and  the  evidence 
led  in  support  of  it,  is  well  deserving  of  your  most  calm, 
deliberate,  and  dispassionate  consideration. 

In  order  to  make  way  for  the  conclusion,  to  which  the 
learned  gentleman  thought  himself  warranted  to  come,  in 
asking  a  verdict  of  Not  Guilty,  he  expatiated  on  the  subject 
of  duels  in  general,  and  endeavoured  to  justify  them,  or  if 
not  altogether  so,  to  palliate  them,  by  referring  to  a  variety 
of  moral  writers,  some  passages  from  whose  works  he  read 
to  you.  Now,  I  beg  leave  to  say,  that  these  may  be  all  ex- 
tremely good  topics  in  a  general  discussion,  but  they  are  not 
what,  as  a  Judge  sitting  here,  I  am  entitled  to  lay  any  stress 
upon :  I  must  look  alone  to  the  authority  of  law  writers,  and 
to  the  practice  of  Courts.  As  to  what  moral  writers  may 
have  said  of  the  advantages  which  may  have  arisen  from  this 
practice  of  duelling,  this  affords  no  safe  ground  of  judg- 
ment. 

But  there  were  other  topics  referred  to  by  the  learned 
counsel,  and  which  I  admit  are  legitimate  sources  of  judg- 
ment for  you, — adjudged  cases,  and  charges  of  judges  in  try- 
ing these  cases.  Mr  Jeffrey  has  stated,  and  I  have  no  doubt  of 
the  accuracy  of  his  statement,  that  convictions  in  cases  of  duel- 
ling, where  everything  has  been  fair,  have  been  extremely  rare. 
No  one  can  doubt  of  this,  and  it  is  admitted  by  both  the 
authors  whom  I  formerly  quoted.  Mr  Burnett  notices  the 
case  of  llae,  the  result  of  which  he  approves,  but  he  speaks 
difl^erently  as  to  the  case  of  Glengarry.  Mr  Hume,  you  will 
recollect,  alludes  to  these  cases,  as  well  as  to  that  of  Cahill, 
and  also  says  how  much  juries  are  disposed  to  acquit  where 
the  proceedings  have  been  fair.  You  have  heard,  also,  the 
names  of  respectable  jurymen  concurring  in  such  verdicts;  but 
you  must  lay  these  out  of  consideration,  and  only  keep  in 
view,  that,  as  former  juries  have  exercised  their  discretion  in 
the  discharge  of  their  ofhce,  so  you  must  do  in  discharge  of 
yours,  and  come  to  similar  conclusions,  only  if  you  see  suffi- 
cient grounds.  You  will  consider  the  charge,  the  evidence  for 
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the  charge,  and  the  strong  body  of  evidence  which  has 
been  brought  forward  on  the  part  of  the  prisoner.  You 
will  recollect  tliat,  as  to  the  narrative  part  of  the  charge 
—that  of  malice  in  seeking  a  qnarrel — it  has  been  directly 
negatived  ;  and,  with  regard  to  any  thing  like  personal  ran- 
cour, there  is  the  strongest  evidence  that  no  such  feeling  en- 
tered into  the  mind  of  the  prisoner.  Considering,  there- 
fore, the  circumstances  in  which  he  was  placed — the  strong 
necessity  he  felt  himself  under  to  vindicate  himself — the  de- 
liberate way  and  manner  in  which  he  set  about  his  vindica- 
tion, not  proceeding  instantly  himself,  but  sending  to  the 
Noble  Lord,  whom  he  employed  as  his  friend,  who  told  him 
that  he  had  no  other  alternative  but  to  act  as  he  did — the 
total  absence  of  all  rancour — the  great  sorrow  that  he  ex- 
pressed on  account  of  the  fatal  consequences  of  the  meeting, 
and  the  uncommon  body  of  testimony  to  the  mildness  of  his 
character, — taking  all  these  things  into  your  consideration, 
you  will  consider  whether  you  can,  with  propriety,  pronounce 
him  Not  Guilty. 

Gentlemen,  before  concluding,  I  cannot  help  expressing 
my  anxiety,  that  no  misunderstanding  should  exist  as  to  my 
opinion  of  the  writings  which  led  originally  to  this  lamenta- 
ble catastrophe.  God  forbid  that  it  should  for  a  moment 
be  supposed  that  I,  or  any  other  Judge  in  this  country,  could 
approve  of  such  publications,  or  look  upon  them  with  any 
thing  but  reprobation.  It  is  one  of  the  greatest  misfortunes 
and  evils  of  the  present  day  that  the  country  groans  under, 
the  disgraceful  licence  of  the  periodical  press;  and  I  do  la- 
ment, from  the  bottom  of  ray  heart,  that  the  unfortunate 
gentleman  deceased  should  have  had  any  concern  with  writ- 
ings of  this  description  ; — but  I  am  afraid,  Gentlemen,  it 
will  be  impossible  to  shut  your  eyes  against  the  evidence  by 
which  it  is  proved  that  Sir  Alexander  Boswell  was  engag- 
ed in  these  writings,  and  that  the  prisoner  at  the  bar  was 
the  object  of  his  attacks. 

You  will,  therefore,  keep  these  considerations  in  your 
view,  and  pronounce  such  verdict  as  the  circumstances  ofthe 
case  shall  seem  to  you  to  authorize. 

The  Jury,  without  retiring,  after  a  few  moments  consul- 
tation, returned  their  verdict  viva  vocCy  by  their  Chancellor. 

Sir  John  Hope.— My  Lord,  The  Jury  unanimously  find 
]\Tr  Stuart  Not  Guilty. 

A  a 
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The  verdict  was  received  with  strong  marks  of  satisfac- 
tion by  the  audience. 

Lord  Justice-Clerk. — Mr  James  Stuart,  I  congratu- 
late you  on  the  verdict  returned  by  a  Jury  of  your  country- 
men ;  but,  in  the  present  state  of  your  feelings,  it  would  be 
quite  improper  in  me  to  say  one  word  more  to  you  upon  the 
subject. 

(Interlocutor  of  the  Court.) 

The  Lord  Justice-Clerk,  and  Lords  Commissioners  of  Jus- 
ticiary, in  respect  of  the  foregoing  verdict,  assoilzie  the  pan- 
nel  simpliciteri  and  dismiss  him  from  the  bar. 

D.  Boyle,  I.  P.  D. 
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No.  J. 

EXTRACT  LETTER  from  William  Adam,  Esq.  M.  P 
now  the  Right  Honourable  William  Adam,  Lord  Chief 
Commissioner  of  the  Jury  Court,  to  Mr  Stuart. 

{Produced  with  Defences  Jbr  Mr  Stuart.) 

My  Dear  Sir,  Bloomsbury  Square^  April  17,  1810. 

I  have  read  with  great  attention  your  letter  to  James  Loch 
of  the  13th  instant,  and  I  cannot  resist  letting  you  know  what 
my  feelings  are  as  to  the  very  great  obligation  all  the  country, 
and  particularly  that  part  of  it  connected  and  benefited  pecu- 
liarly by  the  Great  North  Road,  are  under  to  you.  These 
have  been  most  disinterested  and  kind  exertions.  Your  ser- 
vices about  the  whole  business  of  the  Ferry  have  likewise  been 
most  important,  and  are,  in  my  opinion,  equally  entitled  to  the 
public  thanks,  which  any  trifling  personal  accommodation  to 
yourself  could  never  have  excited  you  to,  without  the  general 
and  liberal  inclination  to  promote  the  public  good. 
Yours,  most  faithfully, 

WILLIAM  ADAM. 


No.  II. 

EXTRACT  LETTER  from  Ditto  to  Ditto. 

My  Dear  Sir,  Bloomsbury  Square^  April  25,  1811. 

You  did  admirably  in  perpetuating  the  tolls,  and  we  who 
are  in  the  line,  as  well  as  the   whole  country,  are  under  the 
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greatest  obligations  to  you  (who  are  not)  for  the  great  aid  you 
have  given  us.  Indeed,  without  your  efforts,  both  the  road 
and  Ferry  must  have  gone  to  the  dogs. 

Yours,  most  sincerely, 

WILLIAM  ADAM. 


No.  IIL 

RESOLUTIONS  of  a  GENERAL  MEETING  of  the 
Noblemen,  Freeholders,  &c.  of  the  Western  District 
of  Fifeshire, 

In  a  General  Meeting  of  the  Noblemen  and  Gentlemen, 
Freeholders,  Justices  of  Peace,  Commissioners  of  Supply, 
and  Heritors  of  the  Western  District  of  the  County  of  Fife, 
held  within  the  Town-house  of  Dunfermline,  4tb  January  1816, 
in  consequence  of  a  letter  of  requisition  inserted  in  all  the 
Edinburgh  newspapers,  published  on,  and  since  29th  Decem- 
ber 1815,  to  consider  of  the  proper  steps  to  be  taken  upon 
occasion  of  the  Lord  Lieutenant  of  the  county  having  informed 
Mr  James  Stuart,  younger  of  Dunearn,  that  liis  name  is  omit- 
ted from  the  new  Commission  of  the  Peace  for  the  County  of 
Fife,  lately  passed  under  the  Great  Seal,  at  the  instance  of  the 
Lord  Lieutenant ;  which  requisition  is  signed  by  the  Right 
Honourable  the  Earl  of  Moray  ;  the  Right  Honourable  the 
Earl  of  Elgin  ;  the  Right  Honourable  the  Lord  Chief  Com- 
missioner; Sir  Charles  Halkett  of  Pitfirrane,  Baronet;  Mr 
Strachan  Blackwood  of  Pitreavie;  Dr  Robertson  Barclay  of 
Keavil;  Mr  Hunt  of  Pittencrieff ;  Mr  Erskine  of  Kinedder  ; 
Mr  Scotland  of  Luscar;  Mr  Walker  of  Sunnybank  ;  and  Mr 
Cuninghame  of  Duloch. 

sederunt. 

The  Right  Honourable  Francis  Earl  of  Moray, 
The  Right  Honourable  Thomas  Earl  of  Elgin  and  Kincar- 
dine, 
The  Right  Honourable  the  Lord  Chief  Commissioner, 
Sir  Charles  Halkett,  Baronet,  of  Pitfirrane, 
Captain  R.  H .  Moubray,  R.  N.  and  C.  B. 
Dr  James  Robertson  Barclay  of  Keavil, 
James  Hunt  of  Pittencrieff, 
John  Cuninghame  of  Duloch, 
Thomas  Scotland  of  Luscar, 
John  Scotland,  younger  of  Luscar, 


rJoberl  Walker  of  Siimi)bank, 

Alexander  ColviJIe  of  Hillside, 

Alexander  Colville  of  Middlebank, 

Major  David  Wilson,  Provost  of  Dunfermline, 

George  Aitken,  yonijger  of  Hill  of  Beath, 

John  Sutherland  of  Eastfield, 

Robert  Wemyss  of  Cuttlehill, 

James  Moodie,  younger  of  Cocklaw, 

Captain  John  Wardlaw,  Dean  of  Guild  for  the  Guildry  of 

Dunfermline, 
Thomas  Mill  of  Blair, 
Henry  Barduer  of  West  Saline, 
Andrew  Colvill  of  Barnhill, 
William  Thomson  of  Stevensons  Beath, 
Dr  James  Stenhouse  of  Comely  Park, 
Robert  Russell  of  Drumtuthil, 
Hugh  Gray  of  Bushes, 
James  Stenhouse  of  Northfod, 
John  Purvis,  younger  of  Lochend, 
James  Douglas  of  Garvochwood. 

The  Earl  of  Moray  chosen  Preses. 

The  Preses  communicated  to  the  meeting  the  following  do- 
cuments : 

1st,  The  before-mentioned  letter  of  requisition. 

2d,  Letter  from  Mr  Thomas  Horsbrugh  to  Mr  Stuart,  dat- 
ed '25th  December  1815,  which  is  in  the  following  ternjs:— 

My  Dear  Sir,  Cupar,  December  25,  1815. 

I  am  favoured  with  yours  of  the  23d  last  night.  I  am  not 
at  liberty,  at  present,  to  mention  what  names  appear,  or  do 
not  appear,  in  the  new  Commission  of  the  Peace.  I  under- 
stand Lord  Morton  is  to  call  the  Magistrates  together,  on  pur- 
pose to  open  it;  and  the  moment  that  is  done,  I  will  send  you 
a  full  list  of  the  whole  nomination. 

You  was  appointed  a  Justice  of  Ptace,  by  an  interlineation 
in  the  commission  which  passed  in  1797»  and  which  touk  place 
in  July  1800,  by  the  commission  having  been  sent  to  London, 
and  the  seal  bemg  again  applied  by  the  Chancellor.  Lord 
Kellie  is  in  possession  of  the  list  of  the  new  nomination. 
I  always  an»,  with  the  highest  legurd. 
My  dear  Sir, 

Yours  most  faithfully, 

THOs.  HORSBRUGfL 
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3d,  Copy  letter  from  Mr  Stuart  to  the  Lord  Lieutenant 
of  the  County  in  the  following  terms  : 

North  Charlotte  Street^  Edinburgh^ 
My  Lord,  December  27,  1815. 

I  am  sorry  to  be  under  the  necessity  of  addressing  your 
Lordship,  that  I  may,  from  the  most  authentic  source,  ob- 
tain the  knowledge  of  a  fact,  upon  which  I  shall  have  occa- 
sion to  act,  if  it  turns  out  as  it  has  been  represented  to  me. 

Mr  Cheape  of  Stratyrum  having  informed  me,  that  my 
name  is  left  out  in  the  new  Commission  of  the  Peace,  which 
your  Lordship  has  obtained  for  the  County  of  Fife  ;  and  that 
Lord  Kellie,  who  has  the  list  of  the  Justices  of  Peace  in 
his  hands,  told  him  so,  I  wrote  to  Mr  Horsbrugh,  general 
clerk  to  the  Justices  of  Peace  at  Cupar,  to  ascertain  the 
fact.  He  informs  me,  in  reply,  that  Lord  Kellie  has  a  copy 
of  the  list ;  and  he  adds,  that  he  is  not  at  liberty  at  present  to 
mention  what  names  appear,  or  do  not  appear,  in  the  commis- 
sion ;  and  that  he  understands  that  your  Lordship  is  to  call 
the  Magistrates  together,  on  purpose  to  open  it,  and  the  mo- 
ment that  is  done,  he  will  send  me  the  full  list. 

May  I  request  of  your  Lordship  to  take  the  trouble  to  sup- 
ply me  with  the  information,  which  I  have  failed  in  obtaining 
from  Mr  Horsbrugh,  in  order  that  I  may  possess  a  correct 
knovvledge  of  the  fact  from  the  most  authentic  source;  and 
I  trust  that  I  am  guilty  of  no  impropriety  in  endeavouring 
to  ascertain  it,  or  in  adding,  that  if  your  Lordship  declines  to 
make  the  communication  which  I  have  solicited,  1  shall  con- 
sider the  fact  to  be  as  Mr  Cheape  has  represented  it. 

I  have  thehonour  to  be, 

My  Lord, 
Your  Lordship''s  most  obedient  servant, 

J  A.  STUART. 
The  Right  Honourable  the  Earl  of  Morton, 

Lord  lieutenant  of  the  County  of  Fife. 

And  4th,  Letter  from  the  Earl  of  Morton  to  Mr  Stuart, 
dated  28th  December  1815,  in  the  following  terms  :  — 

Sir,  Arnistoriy  December  28,  1815. 

Your  letter  of  the  27th,  which  followed  me  from  Dalma- 
hoy  to  this  place,  arrived  too  late  in  the  evening  for  me  to 
think  of  immediately  dispatching  your  messenger  in  such  wea- 
ther ;   1  have,  therefore,  detained  him  imtil  this  morning. 


I  can  have  no  hesitation,  Sir,  in  sat\sfij\ng your  curiosity ^hy 
informing  you,  that  the  information  which  you  have  received 
from  Mr  Cheape  of  Stratyrum  is  correct,  and  that  your  name 
is  not  included  in  the  new  Commission  of  the  Peace  for  the 
county  of  Fife.  » 

I  have  the  honour  to  be. 
Sir, 
Your  most  obedient  humble  servant, 

MORTON. 
James  Stuart,  Esq.  junior  of  Dunearn. 

The  Meeting  having  had  the  fact  of  Mr  Stuart's  exclusion 
from  the  Magistracy  of  this  county  thus  ascertained,  and  be- 
ing most  anxious  to  adopt  the  most  speedy  and  efhcacious, 
and,  at  the  same  time,  the  most  respectful  means  of  securing 
Mr  Stuart's  services  to  the  district  as  a  Justice  of  the  Peace, 
upon  the  motion  of  the  Lord  Chief  Commissioner,  seconded 
b)'  the  Earl  of  Elgin,  Resolved  unanimously  to  make  it  known 
to  the  Lord  Lieutenant  of  the  county  : 

That  Mr  Stuart  has  been  fifteen  years  a  Justice  of  Peace 
for  the  county  of  Fife  : 

That  he  has,  during  these  fifteen  years,  diligently  and  regu- 
larly acted  in  that  capacity  for  this  disirict,  in  which  his  coun- 
try residence  and  a  principal  part  of  his  property  is  situate: 

That  he  has  consequently  given  regular  attendance  at  the 
Justice  of  Peace  Courts  held  at  Dunfermline  : 

That  he  has  never  permitted  his  business  in  Edinburgh,  his 
necessary  residence  there  during  the  greatest  part  of  the  year, 
or  his  numerous  and  important  occup  itions,  to  interfere 
with  his  attendance,  or  with  his  duty  as  a  magistrate  of  the 
county  of  Fife,  either  at  the  head  town  of  ti;e  district,  or 
elsewhere  : 

That  Ml  Stuart's  conduct  as  a  Justice  of  the  Peace  has 
been  distinguished  for  knowledge,  ability,  and  integrity : 

That  his  unremitting  activity  and  diligence,  combined  with 
his  other  superior  qualifications  for  the  office,  will  render  his 
exclusion  from  the  magistracy  (in  which  his  conduct  is  not 
only  unimpeached,  but  is  highly  meritorious)  an  irreparable 
loss  to  the  western  district : 

That  besides  the  ordinary  duties  of  Justices  of  Peace,  there 
are  certain  local  duties  of  the  greatest  importance  to  the  pub- 
lic, which  the  Justices  of  the  western  district  of  the  county 
of  Fife  have  to  discharge  : 

That  those  duties  have  in  part  been  long  attached  to  the 
office,  and  arise  in  part  out  of  the  act  of  Parliament  which 


passed  in  1809,  for  the  improvement  of  the  Queensferry 

passage : 

That  many  of  the  most  important  regulations  for  the  good 
government  of  that  Ferry  require  the  authority  of  a  Magistrate 
as  well  as  that  of  a  Trustee : 

That  Mr  Stuart  has,  ever  since  the  act  of  Parliament  pass-r 
ed  for  the  improvement  of  the  Ferry,  given  constant  attend- 
ance at  the  regular  meetings,  and  on  many  other  occasions : 
That  it  is  greatly  owing  to  his  unremitting  exertions,  in  the 
double  character  of  Magistrate  and  Trustee,  that  the  public 
enjoy  the  benefit  of  that  regularity,  good  conduct,  and  ready 
service  now  afforded  at  that  passage  : 

That  this  Meeting,  anxious  as  they  are,  and  as  they  have 
already  expressed  themselves  to  be,  to  take  the  most  effectual 
and  respectful  mode  of  securing  the  continuance  of  Mr  Stuart's 
most  important  and  unremitting  services  to  this  district,  to  the 
county,  and  to  the  public  at  large,  hereby  empower  and  direct 
the  Earl  of  Moray,  as  their  preses,  to  take  the  earliest  oppor- 
tunity of  conveying  this  minute  to  the  Earl  of  Morton,  his 
Majesty's  Lieutenant  for  the  county  of  Fife,  not  doubting, 
that,  when  these  things  are  brought  thus  distinctly  to  his 
Lordship's  knowledge  and  observation,  that  he  will  adopt  the 
proper  course  for  having  the  name  of  James  Stuart,  Esquire, 
younger  of  Dunearn,  inserted  in  the  new  Commission  of  Peace 
for  Fifeshire : 

That  the  preses  do  request  a  written  answer  to  this  com- 
munication on  or  before  Tuesday  next,  that  the  district  may 
be  informed  whether  their  recommendation  is  to  be  complied 
with : 

That  the  Earl  of  Moray,  the  Earl  of  Elgin,  the  Lord  Chief 
Commissioner,  Mr  William  Erskine,  Advocate,  Mr  Cuning- 
hame.  Advocate,  and  Mr  Scotland,  be  a  committee,  to  take 
such  further  steps  as  may  be  necessary,  and  to  apply  to  the 
Convener  and  Sheriff-depute  for  a  meeting  of  the  county,  if 
the  committee  should  deem  it  proper  : 

That  the  committee  be  an  open  committee  for  all  the  gen- 
tlemen in  the  western  district,  to  whom  the  requisition  for 
this  meeting  was  addressed  : 

That  they  do  meet  at  Edinburgh  or  elsewhere,  as  the  Con- 
vener may  think  most  advisable  : 

That  the  Earl  of  Moray  be  the  Convener. 

Upon  the  motion  of  the  Lord  Chief  Commissioner,  the 
thanks  of  the  meeting  were  unanimously  voted  to  the  Earl  of 
Moray  for  his  conduct  in  the  chair ;  and,  upon  the  motion  of 
the  Earl  of  Elgin,  the  thanks  of  the  meeting  were  also  unani- 


niously  votecUo  the  Loiil  Chief  Comniissiunei  for  the  servicts 
which  he  has  rendered  to  the  district,  and  for  ll)e  trouble  which 
he  has  taken  upon  the  present  occasion. 

(Signed)         MORAY,  Preses. 
Extracted  upon  this  and  the  ten  precedinn;  pages,  by 

(Signed)  DA.  BLACK,  C/^rA:. 

Drumsheugh  House^  January  9,  18)6. 

The  coniniiltee,  in  consequence  of  a  summons  by  the  Earl 
of  Moray,  their  Convener,  met  here  this  day. 

Present, 
The  Earl  of  Moray, 
The  Earl  of  Elgin, 
The  Lord  Chief  Commissioner, 
William  Erskine,  Esq.  Advoc;Ue, 
J.  Cuninghame,  Esq.  Advocate, 
Thomas  Scotland,  Esq.  W.  S. 

The  Earl  of  Moray  read  a  letter  from  the  Earl  of  Morton 
as  follows  : — 

Dalmahm/y  Qth  January  1816. 

My  Dear  Lord— I  received  yesterday  the  honour  of  your 
Lordship's  letter  of  the  5th,  inclosing,  by  the  direction  of  the 
very  respectable  meeting  which  took  place  at  Dunfermline  on 
the  4lh  of  this  month,  the  minutes  of  the  proceedings  of  that 
meeting. 

Having,  at  the  instance  of  the  county  of  Fife,  applied  for  a 
new  Commission  of  the  Peace,  it  became  incumbent  on  me, 
on  my  official  responsibility,  to  recommend  to  the  Lord  Chan- 
cellor, for  insertion  in  that  commission,  a  sufficient  number 
of  such  persons  as  appear  to  me  to  be  properly  qualified  for 
discharging  the  duties  of  Justices  of  the  Peace.  I  have  accord- 
ingly done  so,  and  I  am  convinced  that  the  gentlenien  whom 
I  have  so  recommended  will  be  found  fully  adequate  to  the 
discharge  of  these  duties. 

Since,  however,  so  many  gentlemen  for  whom  I  entertain  the 
highest  respect,  have  expressed  so  earnest  a  wish  for  the  in- 
sertion of  the  name  of  Mr  Stuait  in  the  commission,  1  shall 
avail  myself  of  this  opportunity  to  testify  that  respect,  by  trans- 
mitting their  recommendation  to  the  Lord  Chancellor.  I 
have  the  honour  to  be,  with  great  truth,  my  dear  J^ord,  your 
Lordship's  faithful  and  obedient  humble  servant, 

(Signed)  MORTON. 
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Lord  Moray  then  read  his  Lordship's  letter  in  reply,  as  fol- 
lows : 

Edinburgh^  January  8,  J  8 16. 
My  Dear  Lord — On  my  return  from  Mrs  Douglas's  fu- 
neral, I  received  your  Lordship's  most  polite  letter;  and  it 
will  give  me  the  greatest  satisfaction  to  make  the  contents  of 
it  known  to  all  the  gentlemen  to  whom  your  Lordship  refers. 
1  have  the  honour  to  remain,  my  dear  Lord,  yours  sincerely, 

(Signed)  MORAY. 

The  committee  resolved  to  transmit  this  minute  to  Mr 
Black,  the  clerk  of  the  meeting  held  at  Dunfermline  on  the 
4th  instant,  with  instructions  that  he  should  send  a  copy  of 
this  minute  to  every  gentleman  who  was  present  at  the  meet- 
ing at  Dunfermline  on  the  4th  instant. 

No.  IV. 

LETTER — The  Earl  of  Kellie,  (Vice- Lieutenant  of  the 
County  of  Fife  during  19  years,  while  Mr  Stuart  was  a 
Deputy- Lieutenant,)  to  Mr  Stuart. 

{Produced  with  Defences  for  Mr  Stuart) 

My  Dear  Sir,  London,  1st  December  IBIQ. 

Permit  me  to  tell  you,  that  it  gives  me  great  pleasure  to 
understand  that  you  and  Lord  Morion  have  shaken  hands, 
so  that  all  unpleasant  bygones  will  be  forgot,  and  that  you 
are  to  take  your  proper  situation  in  our  Yeomanry.  Though 
you  and  1  differ  somewhat  in  politics,  yet  I  am  sure  we 
will  never  differ  in  matters  that  regard  the  good  of  our 
county,  and,  I  may  say,  of  the  country  at  large.  Believe  me, 
with  much  esteem, 

My  Dear  Sir, 

Yours,  most  obediently, 

KELLIE. 

NO;     V. 

EXTRACT  from  an  Article  in  the  First  Number  of  the 
Glasgow  Sentinel,  entitled,  "  Mr  James  Stuart  and  the 
Lord  Advocate." 

Our  readers  will  recollect  that  we  sometime  ago  intro- 
duced Mr  Stuart  to  their  notice,  on  the  occasion  of  his  mean 
and  unmanly  attack   on  Mr  Stevenson.     They  are  perfectly 
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aware  that  the  subject-matter  of  Mr  Stuart's  complaint 
against  that  gentleman  was  the  appearance  of  a  paragraph  in 
the  Beacon  newspaper,  which  no  man  who  read  it  could  con- 
ceive it  either  to  be  immoderate  or  untrue.  At  the  time  of 
her  late  Majesty's  threat  to  visit  the  Scottish  metropolis,  that 
publication,  in  descanting  on  the  characters  of  the  persons 
most  likely  to  welcome  her,  stated  that  they  (the  conductors 
of  the  Beacon  J  did  not  think  that  any  one  above  the  rank 
of  Mr  James  Stuart  would  desire  to  be  presented  to  he?-,  or 
words  to  that  effect.  It  is  true,  that  the  allusion  to  Mr  Stu- 
arfs  rank,  which  he  is  very  anxious  to  talk  about  on  all  oc- 
casions, is  highly  ironical ;  but  surely  there  is  nothing  in  it 
wonderfully  oft'ensive.  Be  that  as  it  may,  the  fine  feelings 
of  the  descendant  of  the  Stuarts  could  not  withstand  it.  He 
waited  on  Mr  Stevenson,  the  supposed  editor  of  the  paper, 
remonstrated  with  him,  and  ultimately  launched  forth  into  a 
correspondence  on  the  subject,  in  which,  every  body  knows, 
Mr  Stevenson  conducted  himself  like  a  man  of  sense  and  de- 
licacy, and  Mr  Stuart  in  a  manner  rude  and  every  way  un- 
handsome. The  sequel  of  his  behaviour  confirmed  this.  He 
attacks  Mr  Stevenson  in  the  streets  of  Edinburgh,  in  the 
most  brutal  manner,  and  attempts  to  belabour  him  with  a 
horse-whip,  while  his  own  servants,  brought  from  Fife  for 
the  express  purpose,  were  employed  to  hold  Mr  Stevenson's 
hands  from  any  retaliation.  It  is  needless  to  offer  any  proof 
of  these  facts  :  they  are  perfectly  notorious,  and  reluctantly 
admitted  by  the  aggressor  himself. 

What  did  Mr  Stevenson  do  to  take  amends  for  this  gross 
outrage  upon  his  person  ?  Just  what  any  gentleman  of  his  re- 
spectability should  have  done,  and  what  no  person  of  the  least 
claim  to  the  character  of  a  gentleman  could  have  avoided. 
He  sought  satisfaction  from  his  antagonist.  But,  oh  shame 
to  the  dishonoured  blood  of  the  house  and  name  of  Stuart, 
he,  with  a  meanness  only  discernible  in  low  life,  and  in  hum- 
ble society,  sought  his  personal  safety  in  the  most  glaring 
cowardice  !  The  blustering  and  the  passionate  are  always  in 
the  rear  of  danger.  James  Stuart  was  consequently  posted 
as  a  coward  and  a  poltroon.  The  very  rabble  and  oyster- 
women  on  the  streets  of  Edinburgh  read  the  label,  mused 
upon  the  circumstances,  and  blushed  for  their  jjatriot. 

We  are  not  the  advocates  of  duelling :  God  forbid.  We 
would  not  stain  our  hands  nor  our  consciences  by  any  parti- 
cipation in  its  murderous  subterfuges.  But  if  ever  there  was 
a  case  that  loudly  called  for  satisfaction,  it  was  the  case  of 
Stevenson.  And  yet  it  was  scarcely  worth  his  pains. — When 
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the  heartless  ruffian  seeks  for  revenge,  for  ideal  injury,  by 
employing  his  minions  to  hold  the  arms  of  the  person  he 
abuses,  we  would  consider  him  utterly  undeserving  of  the 
satisfaction  of  a  gentleman,  and  we  would  desire  to  hold  him 
up  to  the  unalloyed  opprobrium  of  mankind. 

Whether  the  Beacon  indulged  in  a  superabundant  quantity 
of  personal  hostility  towards  Mr  Stuart,  subsequently  to  his 
affray  with  Mr  Stevenson,  we  shall  leave  the  world  to  deter- 
mine. But  this  we  will  observe,  that,  from  the  way  in  which 
Mr  Stuart  conducted  himself,  he  could  not  have  been  too  se- 
verely exposed.  The  man  who  acts  unmanly — the  patjiot 
who  degrades  himself  like  a  traitor — the  bullying  bravado 
who  is  ever  the  tyrant  in  a  place  of  safety,  must  lay  his  ac- 
count to  meet  the  hisses  of  society.  The  Beacon  may  pos- 
sibly have  o'erstepped  the  line  of  propriety  on  other  subjects, 
and  we  do  not  defend  it.  It  may  have  used  a  vulgar  sen- 
tence where  the  satire  of  an  elegant  one  might  have  been  felt 
more  poignantly ;  but  in  this  case  its  personality  was  justifi- 
able— its  warmth  and  violence  were  excusable. 


No.  VI. 

EXTRACTS  from  the  Ansivers  for  Robert  Alexander 
and  William  Bouthwick,  Printers  in  Glasgow,  to  the 
Condescendence  for  James  Stuart,  Esq.  in  the  Action 
of  Damages  at  his  Instance  against  them. 

— "  The  respondents  generally  deny  the  truth  of  the  libel. 
They  affirm,  that  the  statements  in  the  newspaper  complain- 
ed of  are  true." — 

— "  The  respondents  offer  to  prove,  by  the  evidence  of 
persons  of  high  character  and  skill  in  the  laws  and  practice  of 
honour,  that  the  conduct  of  the  pursuer,  in  regard  to  the  af- 
fair with  Mr  Stevenson,  was  most  ungentlemanly,  and  de- 
serving of  every  condemnation. 

In  respect  icliereof\  ^c. 

(Signed)         For  Mr  D.  M'Neill, 

John  Hope-" 
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No.  vir. 

LETTER  "  To  the  Editor  of  the  Sentinel,  dated  25th 
January  1822,  signed  Mark  Tod. 

(From  the  Glasgovt  Sentinel,  Wednesday,  January  30,  1822. J 

Sir, 

The  Whig  Festival  and  Radical  Rally  took  place  here 
last  night,  no  less  a  person  than  "  the  conquering  hero,*" 
Sir  Ronald  Ferguson,  M.  P.  for  Kirkaldy,  in  the  chair. 
They  told  me,  that  about  260  gentlemen  sat  down  to  din- 
ner, but  I  presume  they  were  counted  near  the  witching 
hour  of  night,  when  two  eyes  are  as  good  as  four.  Amongst 
the  Gentlemen,  however,  I  remarked  your  peculiar  friend, 
the  magnanimous  Mr  James  Stuart,  but  it  was  not  He  who 
gave  "  The  Liberty  of  the  Press.""  The  rest  of  the  Gentle- 
men were,  in  genera],  decently  clothed ;  which,  when  I  had 
time  to  observe  it,  dissipated  the  alarm  and  suspicion  with 
which  I  pressed  through  the  crov/d,  one  hand  on  my  watch 
chain  and  the  other  on  my  pocket,  repenting  most  heartily 
of  my  idle  curiosity. 

The  Gallant  General,  as  they  called  him,  first,  very 
modestly  expressed  his  inability  to  perform  that  duty  which 
he  had  deliberately  undertaken,  or  "  to  do  justice  to  the 
situation  in  which  he  found  himself  placed  ;"  but  this  un- 
lucky discovery  did  not  put  him  out  of  the  chair,  or  his 
speech,  for  in  an  extemporary  oration,  he  recommended 
UNION  to  prevent  ruin,  but  amongst  whom  I  could  not  learn. 
A  very  shrewd  dark-looking  man  significantly  hinted,  that 
it  was  a  guarded  allusion  to  united  Scotsmen.  Sir  Ronald, 
however,  concluded  by  giving  very  decently,  without  any 
wink  or  other  indication,  "  The  King."  After  a  toast  or 
two,  "The  CoNauERiiNG  Chairman'"  next  proceeded  to 
eulogise  the  public  principles  and  private  character  of 
Mr  Fox;  the  latter,  at  least,  I  thought  rather  ticklish  ground, 
but  the  Whigs  cheered,  and  all  was  right,  for  I  am  no  con- 
noisseur in  Whig  morality  ;  so  "  The  memory  of  Charles 
James  Fox""  was  ordered  to  be  washed  down  in  solemn  si- 
lence :  "  Little  said  soonest  mended,''  thought  I,  and  swal- 
lowed my  wine.  I  forgot,  however,  to  mention,  that  the 
Conquering  General,  not  finding  enough,  Lfancy,  to  say  for 
the  old  dead  Whig,  jumbled  in  some  devilish  severe  hits 
against  the  present  ministers,  and  told  us  that  H  k  (the  Con- 
queror) CONDEMN  ID  THEM.       So  all  IS  OVCr  With  THEM. 
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The  Gallant  Conqueiior  next  touched  up  Parliament- 
ary Representation  pretty  sharply,  but  made  no  allusion  to 
KiRKALDY,  which  you  will  admit  was  handsome  on  his  part. 
He  then  gave,  (and  he  spoke  English  like  any  cockney  who 
has  lived  in  London  all  his  life,)  "  A  fair,  free,  and  fool 
representation  in  Parliament,""'  and  the  fiddles  struck  up 
"  Tullochgorum."  The  Conquering  General  and  Gal- 
lant Chairman  concluded  what  he  found  to  be  his  allot- 
ted portion  of  the  toasts,  by  giving  the  health  of  one  on 
whom  the  country  should  turn  their  eyes  in  the  hour  of 
DANGER,  "  Earl  Grey;"  and  the  waggish  cat-gut  tormentors 
struck  up  the  Pretender's  song  of  "  Charlie  is  my  Dar- 
ling." I  thought  this  Noble  Lord  had  become  quiet,  but 
after  this  hint  we  must  keep  a  sharp  eye  upon  him. 

Down  sat  the  Reviewing  General,  and  up  rose  the  Re- 
viewing Lord  Rector,  Mr  Jeffrey,  who,  in  more  words  than 
a  less  glib  gentleman  could  have  pressed  into  the  service  on 
such  a  subject,  gave  "  Sir  Ronald  Ferguson,"  and  the  Band, 
as  previously  instructed,  played  "  The  CoKgUERiNG  Hero!" 
The  Conquering  Hero  returned  unblushing  thanks,  and  with 
a  BATTiE-dore  report,  sent  back  the  compliment  by  propos- 
ing the  health  of  "  Our  Excellent  Croupier,  Mr  Jef- 
frey." (Great  Applause.)  The  Croupier"'s  croup  was  in 
excellent  motion,  and  he  was  up  in  a  moment,  and  was  all 
modesty  and  gratitude. 

Then  we  had,  in  strange  succession,  toasts,  and  speeches, 
and  healths,  and  memories,  too  many  to  remember,  till  the 
dull  series  was  relieved  by  a  speech  from  Mr  Cranstoun, 
which  I  regret  he  did  not  deliver  in  Greek,  as  was  original- 
ly intended.  It  wo\ild  have  been  more  appropriate  to  Gre- 
cian liberty  than  a  harangue  upon  modern  Greeks  in  a  mo- 
dern language.  I  don't  think  he  alluded  to  the  number  of 
SLAVES  in  ancient  Athens,  but  that  perhaps  was  properly 
omitted ;  he  concluded,  by  giving,  for  a  toast,  "  The  re- 
establishment  of  the  independence  of  Greece ;"  this  was 
most  heroically  received,  but  passed  without  a  Tune,  as  the 
fiddlers  had  no  Greek  music  furnished ;  — one  of  them,  who 
is  celebrated  for  the  faculty  of  punning  with  his  fiddlestick, 
and  who  slyly  coupled  Earl  Grey  with  the  Pretender,  pro- 
posed to  play  the  tallow  chandler''s  song,  "  On  melting  day 
when  grease  is  boiling,"  but  it  was  deemed  personal  to  se- 
veral respected  Whigs,  and  an  extinguisher  was  put  upon 
what  Tom  Moore  calls  "  the  light  of  the  song.'' 

Charles  Fox's  name  and  memory  is  a  very  convenient  ex- 
cuse for  all  subjects  whatsoever ;  and  as  all  Whigs  are  men 
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of  TALENT,  we  had,  as  one  Doctor  Maclagan,  who  sat  near 
me,  very  aptly  observed,  a  very  copious  discharge  of  oratory. 
My  next  neighbour,  on  the  right,  whom  I  suspected  to  be 
a  weaver,  from  the  manner  he  expressed  his  joy,  by  the  al- 
ternate fling  of  either  arm,  and  the  successive  kicks  with 
either  heel,  assured  me  that  there  were  three  dozen  of  prime 
toasts  given,  and  short,  and  long,  five  dozen  of  speeches. 
Many  of  the  toasts  you  will  see  in  the  papers.  The  army 
and  navy  were  given,  but  not  another  fighting  man  (unless 
you  will  allow  the  Director  of  Chancery,  my  Lord  Ro&slyn, 
who  was  remembered  when  toasts  began  to  run  dry,)  until 
the  gallant  and  "  excellent  Croupier,"  whom  Lord  Byron 
has  celebrated  for  some  bold  exploit  with  Anacreon  Moore, 
(the  seconds,  no  doubt,  singing  the  beautiful  air  of  "  Fly 
not  yet,")  arose  and  gave  the  health  of  Mr  James  Stuart  ! 
Mr  James  acknowledged,  in  grateful  terms,  the  honour 
which  he  had  received  from  such  a  quarter.  So  now  he 
has  a  FEATHER  to  stick  in  his  cap,  to  bear  the  other  com- 
pany. 

Imagine  my  gratification  to  be  seated  at  so  small  an  ex- 
pence,  at  an  elegant  dinner,  amidst  a  galaxy  of  talent ;  and 
my  mouth,  scarcely  well  closed  upon  my  morsel  of  cheese, 
again  wide  expanded  for  a  morceau  of  eloquence.  After  all, 
although  I  am  no  judge,  I  think  these  men  of  talent  very 
middling  sort  of  bodies.  It  is  not,  perhaps,  becoming  in  one 
such  as  me  to  doubt  the  assurances  which  we  have  from 
themselves.  But  if  you  could  convince  me  that  they  may 
possibly  be  mistaken  ;  and,  if  thus  relieved  from  the  weight 
of  SUCH  authority,  I  am  asked  my  opinion,  why,  I  must 
give  it  honestly,  and  say  that  I  never  was  present  at  such  a 
scene  of  humbug,  fulsome  flattery,  and  foul  vituperation,  in 
the  whole  course  of  my  life.  Such  an  olio  of  vulgarity  and 
impertinence,  with  an  occasional  pepper-corn  of  genius,  I 
liave  never  before  been  partaker  of.  Low  must  that  party 
be  sunk,  that  could  not  meet  luider  more  respectable  aus- 
pices than  Sir  Ronald  Fekguson;  and  where  such  a  skt 
were  permitted  to  be  prominent.  Talents  !  "'  behold  there 
arose  a  talent  of  lf. ad."  There  are  a  few  men  of  common- 
place genius  amongst  them  ;  there  are  also  a  few  smart  men 
of  literary  slang.  But  duller  fellows  than  the  bulk  of  those 
who  had  the  effrontery  to  presume  to  talk,  must  alone  be 
sought  for  amidst  the  swamps  of  Old  Batavia. 

I  am.  Sir,  your  obedient  humble  servant, 

MARK  TOD. 
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No.  VIII. 
THE  LATE  LIEUTENANT  JAMES  STUART- 

{From  the  Glasgow  Sentinel,  Wednesday y  Feb.  20,  1822.) 

To  be  dragged  into  a  contest  with  any  individual  is  an 
evil ;  but  the  evil  is  aggravated  when  the  opponent  is  one 
not  in  the  most  blooming  estimation.  This  we  advance  as  a 
general  principle.  We  now  freely  and  ingenuously  confess 
our  error,  in  having  repeated,  in  our  columns,  any  thing  re- 
garding Mr  James  Stuart ;  for  had  the  gift  of  prophetic  an- 
ticipation been  ours,  and  could  we  have  foreseen  all  that  the 
gentleman  has  done  for  himself,  we  should  have  left  his  con- 
duct to  himself  as  the  more  successful  satirist- 

This  ma7i  of  letters  has  printed  a  pamphlet,  from  which 
any  one  who  will  accept  of  it  gratis  may  learn  that  James 
Stuart  was  actually  enrolled  as  el  fighting  man,  in  the  west- 
ern troop  of  Fifeshire  Yeomanry  Cavalry.  It  appears  that 
this  heroic  Lieutenant,  contrary  to  a  Regimental  Order,  call- 
ed out  the  troop  in  which  he  serves  for  a  drill  and  a  jollifica- 
tion at  the  Stuart's  arms.  The  Commanding-Officer  reported 
this  violation  of  discipline  to  the  Lord  Lieutenant,  who  di- 
rected that  he  should  be  reprehended  in  orders,  and  these  or- 
ders to  be  read  at  the  head  of  every  troop.  The  Lieutenant 
rides  straight  from  a  drill,  writes  to  the  Commanding-Officer, 
and  tells  him  that  his  fingers  are  cold)  (doubtless  to  convince 
him  of  the  coolness  with  which  he  wrote,)  and  overwhelms 
him  with  compound  misfortune ;  for  he  tenders  his  resigna- 
tion, and  warns  him  that  he  will  no  longer  mount  a  Trum- 
peter. The  resignation  is  immediately  accepted.  So  much 
for  the  Lieutenant  himself ;  but  the  Trumpeter  is  not  yet 
disposed  of. 

The  magnanimous  yeoman  has  a  threefold  defence.  The 
Captain's  sickness,  his  own  ignorance,  and  his  exemplary 
conduct  on  the  day  libelled  ;  for  he  states — and  we  believe 
liim — that  he  was  the  last  man  to  retreat  from  the  Stuart's 
arms.  Brother  M'Culloch  is  a  political  economist,  and  we 
understand  has  tico  pupils,  and  he  will  bear  us  out  in  the  as- 
sertion that  every  thing  will  find  its  own  level.  To  raise 
the  value  of  any  thing  by  any  act  is  hopeless.  Hence  the 
attempt  of  Lord  Rector  Jeffrey  to  give  a  lift  to  Mr  James 
Stuart  at  the  Fox  dinner,  was  defeated  by  the  laws  of  gra- 
vity ;  he  might  with  equal  success  have  exerted  his  puissant 
powers  to  lift  the  celebrated  fat  ox  of  Dunearn- 
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We  noticed  Mr  James  Stuart  as  an  active,  everywhere 
busy,  bustling  Whig ; — as  a  publicised  character,  who  court- 
ed notice.  It  was  under  error  that  we  noticed  him  at  all, 
and  we  repeat  our  avowal  of  regret. 


No.  IX. 

LETTER — Sir  Alexander  Boswell,  Bart,  to  Robert 
Maconochie,  Esq. 

Edinburgh,  2^th  March  1822. 
My  Dear  Maconochie, 

I  received  your  very  kind  note,  but  I  was  so  worn  out, 
and  just  setting  out,  that  I  could  not  come  to  see  you,  and 
it  was  too  late  to  appoint  you  to  come  to  me. 

I  must  now  address  you  on  a  subject  of  a  delicate  nature, 
which  I  do  from  a  confidence  in  your  friendship. 

About  ten  days  ago  Mr  Stuart  of  Dunearn  went  to  Glas- 
gow, and,  by  the  instrumentality  of  certain  persons,  one  for- 
merly a  partner  in  the  Clydesdale  Journal,  (now  the  Sentinel,) 
broke  open  the  editor's  desk  and  carried  off  his  papers,  and, 
I  understand,  amongst  others,  some  squibs  in  my  handwrit- 
ing. Last  night,  on  my  arrival,  I  received  a  letter  from  Lord 
Rosslyn,  that  he  wished  me  to  appoint  an  hour  as  early  as 
possible,  that  he  might  make  a  communication  to  me ;  this,  I 
suppose,  is  in  reference  to  some  of  these  squibs.  I  do  not 
know  who  the  offended  party  may  be,  but  even  if  it  should  be 
Mr  James  Stuart  himself,  I  shall  give  him  a  meeting.  In  or- 
der, however,  to  obviate  many  of  those  circumstances  which 
follow  such  transactions,  I  mean  that  the  meeting  shall  take 
place  on  the  continent, — say  Calais ;  and  I  wish  to  put  your 
friendship  so  far  to  the  test,  as  to  request  you  to  be  my  friend 
on  this  occasion.  I  saw  your  brother  this  morning, — and  his 
Lordship  seemed  to  think  that  you  would  acquiesce.  *  If  I 
had  deemed  it  expedient  to  meet  my  man  here,  John  Douglas 
would  have  gone  out  with  me  ;  but,  if  I  should  be  the  suc- 
cessful shot,  I  should  not  like  the  after  proceedings  of  our 
Courts  of  Law,  and  therefore  wish  to  pass  beyond  their  juris- 
diction. I  know  nothing  of  particulars  yet,  but  write  in  pru- 

■  It  has  occurred  as  proper  to  be  explained  here,  that,  in  that  jiart  of 
his  speech  which  refers  to  this  letter,  Mr  Cockburn  did  not  profess  to 
quote  its  words,  but  only  to  give  its  substance  ;  and,  therefore,  that  the 
passage  printed  in  ItaUcs,  on  p.  II,  should  not  liavc  been  marked  as  u 
quotation. 
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dent  anticipation,  and  shall  write  again  so  soon  as  I  know 
them. 

I  know  this  is  perhaps  the  greatest  favour  that  can  be  ask- 
ed of  any  man,  but,  by  this  arrangement,  you  will  be  impli- 
cated in  less  trouble,  and  you  won't  mind  a  trip  to  France. 
If  my  wish  is  acceded  to,  I  would  propose  the  meeting  to  take 
place  about  fifteen  days  hence,  as  I  wish  to  make  a  slight  ar- 
rangement respecting  my  estate,  and  legalize  it  by  going  to 
kirk  and  market,  so  that  you  may  write  on  receipt  of  this, 
and  if  I  must  go  sooner  than  I  can  receive  yours,  it  is  only  a 
letter  thrown  away. 
I  am. 

Dear  Maconochie, 

Yours  very  faithfully, 
(Signed)         ALEXANDER  BOSWELL. 

Edinburgh,  1th  June  1822. — This  is  the  letter  referred  to 
in  my  deposition  of  this  date.  * 

(Signed)         J.  BALFOUR. 

And.  Murray,  Comr. 
Wm.  S.  Eraser,  ClerJc. 

(Addressed  thus  on  the  envelope :) 

Edinburgh^  March  Twenfy-four  1822. 

Robert  Maconochie,  Esq. 

52,  George  Street, 

Portman  Square, 

Londo7i. 
J.  P.  Grant. 

Delivered  into  my  hands  by  Robert  Maconochie,  Esq.  this 
fourteenth  day  of  May  1 822. 

(Signed)        J.  BALFOUR. 

Edinburgh^  1th  June  1822. — This  is  the  cover  of  the  Let- 
ter referred  to  in  my  deposition  of  this  date. 

(Signed)         J.  BALFOUR. 

And.  Murray,  Comr. 
Wm.  S.  Frasek,  Clerks 

*  Sec  Trials  p-  19. 
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No.  X. 

EXTRACT  LETTER— Mr  Stuart  to  James  Gibson, 

Esq. 

Prince" s  Court,  London, 
Thursday,  March  28,  half-past  4,  P.  M- 
My  Dear  Sir, 

I  am  at  the  Parliament  Street  Hotel,  but  be  so  good  as  to 
address  here.  Let  me  know  what  is  said,  however  bad  they 
may  represent  me.  I  would,  if  the  worst  has  happened^ 
avoid  wounding  the  feelings  of  those  that  remain,  by  allu- 
sions in  the  Papers  to  the  cause  of  the  meeting.  The  trial 
will  develope  the  truth  ;  but  if  Sir  Alexander  recover,  as  I 
trust  he  will,  you  know  the  facts  ;  and  I  trust  to  jou  and 
.  doing   what  is  fit.     I  would,  however,  do  nothing 

while  Lord  Rosslyn   is   in   Scotland,  without  his  sanction. 
My  debt  to  him  can  never  be  paid. 

I  hope  you  remembered  to  retain  Messrs  Jeffrey,  Mon- 
creifF,  Cockburn,  and  that,  if  the  worst  has  happened,  no- 
tice should  be  given  of  my  determination  to  stand  trial  on  the 
earliest  occasion. — 


No.  XL 

LETTER  Mr  Stuart  to  Mr  Gibson. 

Hotel  de  Londres,  Place  Vendome, 
Paris,  April  5,  1822. 
My  Dear  Sir, 

It  would  only  annoy  you  to  tell  you  how  sincerely  I  am  ob- 
liged by  your  kindness  in  writing  to  Mr  Campbell.  I  am  really 
so  distressed  to-day  as  to  be  almost  incapacitated  for  any  thing, 
and  did  not  intend  to  send  you  a  line,  but  to  refer  you  to 

-.     But  I  am  so  anxious  that  a  trial  should 

be  insisted  on,  as  necessary  to  exculpate  me  with  all,  that  I 
wish  you  to  consider  well  what  steps  ought  to  be  taken.  The 
whole  accounts  I  have  seen  are  erroneous ;  and  even  those  fa- 
vourable to  me,  or  intended  to  be  so,  give  not  the  half  of  my 
case.     It  is  impossible,  after  the  event  which  has  happened, 


18 

to  write  a  word  on  the  subject ;  and  1  know  of  no  way  of  ac- 
complishing an  object  so  necessary  for  me,  but  by  judicial  in- 
vestigation. I  thought  a  trial  would  necessarily  follow, 
but  1  learn  from  Mr  Clerk  that  it  is  not  so.  Write  to  Mr 
Campbell's  care.  I  have  begged  to  be  allowed  to  return  to 
London  -,   for  it  is  impossible  for  me  to  enjoy  anything  here, 

although  all  are  most  kind,  especially  «  ,  who 

has  made  me  feel  as  if  I  was  in  my  own  house. 
I  am, 

My  Dear  Sir, 

Yours,  most  faithfully, 

JA.  STUART. 


No,  XII. 

COPY  NOTE   from  Mr   Stuart    to   his  Excellency   the 
Right  Honourable  Sir  Charles  Stuart,  G.  C.  B.  &c.  &c. 

Mr  Stuart  presents  his  compliments  to  Sir  Charles  Stuart, 
and  begs  leave  to  acquaint  his  Excellency,  that,  with  a  view 
to  his  having  more  ready  communication  with  his  legal 
friends  in  Britain,  he  intends  to-morrow  to  set  out  for  Calais, 
to  the  Hotel  de  Meurice. 

Jf  he  does  not  afterwards  proceed  directly  to  Britain,  he 
will  take  the  liberty  of  informing  his  Excellency  where  he  is 
to  be  found  while  he  remains  in  France.  Notice  was  in- 
stantly given  in  the  proper  ofhcial  quarter,  on  Mr  Stuart's 
leaving  Scotland,  of  his  readiness  to  surrender  on  the  day  of 
trial ;  his  only  object  in  leaving  Britain  being,  if  possible,  to 
avoid  the  previous  confinement. 

Mr  Stuart  embraces  this  opportunity  of  offering  his  grate- 
ful acknowledgments  to  Sir  Charles  Stuart  for  having  allow- 
ed him  the  honour  of  an  interview. 

Hotel  de  Londres,  Place  Vendome, 
Wednesday,  April  IT,  1822. 
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No.  XIII. 
LIST  of  WITNESSES  cited  on  the  part  of  the  Pannel. 

1  The  Right  Honourable  James  Earl  of  Rosslyn. 

2  The  Honourable  William  Erskine,  Lord  Einedder. 

f5  Roger  Aytoun,  Esq.  of  Muriston,  writer  to  the  Signet, 

4  Richard  Mackenzie,  Esq.  of  Dolphington,  writer  to  the 

Signet. 

5  Dr  James  Robertson  Barclay  of  Keavil. 

6  John  Douglas,  Esq.  of  Lockerby,  one  of  the  Commission- 

ers of  Excise  for  Scotland. 

7  Arthur  Campbell,  Esq.  writer  to  the  Signet. 

8  James  Gibson,  Esq.  of  Ingliston,  writer  to  the  Signet. 

9  Mr  AVilliam  Henderson,  writer,  Hamilton. 

10  Mr  William  Spalding,  writer,  Pitt  Street. 

11  Mr  Felix  Dougherty,  now  or  lately  clerk  to  the  said  Wil- 

liam Henderson. 

12  Loudon  Robertson,  journeyman  printer,  lately  in  Glas- 

gow, now  in  Dundee. 

13  William  Blair,  Esq.  of  Blair,  Ayrshire. 

14  Francis  Walker,  Esq.   of  East  Fortune,  writer  to  the 

Signet. 

15  William  Home,  Esq.  Sheriff-depute  of  the  shire  of  Had- 

dington. 

16  Hay  Donaldson,  Esq.  writer  to  the  Signet. 

17  Walter  Cook,  Esq.  writer  to  the  Signet. 

18  Adam  DufF,  Esq.  Sheriff- depute  of  Edinburghshire. 

19  Dr  Andrew  Coventry,  Professor  of  Agriculture  in  the 

University  of  Edinburgh, 

20  William  Gulland,  Esq.  Strypeside,  Fifeshire. 

21  James  Nairne,  Esq.  of  Claremont,  writer  to  the  Signet. 

22  Alexander  Hunter,  Esq.  writer  to  the  Signet. 

23  Robert  Maconochie,  Esq.  son  of  the  late  Lord  Meadow- 

bank. 

24  Robert  Liston,  Esq.  surgeon,  George  Street,  Edinburgh. 
^5  William   Smith,  servant  to  James  Stuart,  Esq.  younger 

of  Dunearn. 

26  Thomas  Allan,  Esq.  banker  in  Edinburgh. 

27  Dr  George  Wood,  surgeon  in  Edinburgh. 

28  Adam  Holland,  E^q.  writer  to  the  Signet. 

29  George  Bruce,  sheriff-officer  in  Edinburgh. 

30  William  Ritchie,  Esq.  solicitor  of  the  Suprenic  Courts  in 

Edinburgh. 
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31  Charles  Dalrymple  Galrdner,  Esq.  manager  of  Hunter 

and  Company's  bank,  Kilmarnock. 

32  David  Erskine,  Esq.  of  Cardross. 

33  Thomas  Horsbrugh,  Esq.  of  Lathockar,  Fifeshire. 
3'i  Walter  Fergus,  Esq.  of  Strathore,  by  Kirkaldy. 

35  Alexander  Ure,  writer  in  Glasgow. 

36  John  Galloway,  clerk  to  the  said  Alexander  Ure. 

37  William  Bankhead,  clerk  also  to  the  said  Alexander  Ure.' 
S8  John  Fisher,  extractor  in  the  Burgh  Court  of  Glasgow. 

39  William  Lawrie,  writer  in  Glasgow. 

40  John  Clerk,  Esq.  of  Eldin,  Advocate. 

41  William  Murray  Borthwick,  late  printer  in  Glasgow. 

42  Alexander  M<Grigor,  Esq.  writer  in  Glasgow. 

Lastlij— The  whole  of  the  witnesses  (except  Miss  Boswell) 
named  and  designed  in  the  list  for  the  Crown,  an- 
nexed to  the  indictment,  who  are  not  named  in  this 
list,  and  who  are  here  held  as  repeated. 


No.  XIV. 

INTERLOCUTOR  of  RELEVANCY,  remitting  the  Li- 
bel and  the  Pannel  to  an  Assize. 

4  [Omitted  to  be  inserted  at  p.  44.] 

The  Lord  Justice-Clerk  and  Lords  Commissioners  of  Jus- 
ticiary, having  considered  the  indictment  at  the  instance  of 
his  Majesty's  Advocate  for  his  Majesty's  interest,  against 
James  Stuart,  pannel,  find  the  same  relevant  to  infer  the 
pains  of  law,  excepting  in  so  far  as  it  charges  the  pannel  with 
the  unlawful  design  of  challenging  others  of  the  lieges  to 
fight  a  duel  or  duels  ;  allow  the  pannel  a  proof  in  exculpa- 
tion and  alleviation ;  and  remit  him,  with  the  indictment,  as 
found  relevant,  to  the  knowledge  of  an  assize. 

(Signed)  D.  BOYLE,  I.  P.  D. 


Printed  by  George  Uamsay  &  Company, 
Edinburgh,  1822. 
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69.  line  1.  for  oversteps  read  overtops 
—  line  b.f(yr  Then  reai  There 
71.  line  4.  from  foot, /or  teaching  reai  strengthening 
77.  line  7.  from  foot,  after  touch  read  on 
79.  line  11. /or  an  read  on 
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A  FATAL  duel  which  took  place  in  Scotland  last 
year,  and  which  excited  a  very  strong  sensation, 
impressed  on  several  in  the  circle  of  my  acquaint- 
ance, a  feeling  of  the  importance  of  using  means  to 
awaken  the  public  mind  to  a  sense  of  the  criminal 
and  pernicious  nature  of  that  practice.  The  duty 
of  offering  some  suggestions  on  this  deeply  interest- 
ing question,  Avas-  devolved  on  me  ;  but  the  fulfil- 
ment of  this  duty  was  delayed  till  now,  from  vari- 
ous causes  which  prevented  an  earlier  consideration 
of  the  subject.  I  feel,  however,  the  less  reason  to 
regret  this,  as,  in  the  interval,  an  excellent  Treatise 
on  Duelling  has  been  published  by  the  Rev.  Mr. 
Chalmers,  of  Dunfermline.  That  little  work  com- 
prises, in  a  condensed  form,  a  very  valuable  collec- 
tion of  materials  ;  and,  from  the  perspicuity  and  abi- 
lity with  which  the  question  has  been  there  discuss- 
ed, it  appears  to  be  placed  on  such  strong  grounds 
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as  to  leave  comparatively  little  to  be  added.  In  the 
few  observations,  therefore,  which  I  shall  now  sub- 
mit, I  shall  deem  it  unnecessary  to  go  much  into 
detail,  as  I  could  not  do  so  without  going  over 
ground  already  abundantly  occupied.  I  shall  pretty 
much  confine  myself  to  such  a  short  statement  of 
the  question,  as  may  be  sufficient  to  form  the  basis 
of  the  practical  conclusions  to  which  I  may  be  led 
in  the  course  of  the  following  pages. 


All  authorities  are  agreed  that  duelling  is  a  prac- 
tice of  comparatively  modern  origin.  The  Greeks 
had  their  pugilistic  and  gymnastic  exercises,  and  the 
Romans  their  combats  of  gladiators  ;  but  though 
both,  especially  the  latter,  were  attended  at  times 
with  great  cruelty  and  bloodshed,  such  exhibitions, 
however  barbarous  in  their  nature,  were  looked  to 
as  objects  of  amusement,  and  were  distinct  from 
feelings  of  personal  hostility.  Numerous  personal 
combats  took  place  in  the  times  of  antiquity  between 
rival  generals,  or  the  representatives  of  rival  nations, 
but  such  had  generally  in  view  the  public  interests 
or  glory.  The  recollection  of  the  combat  between 
the  Horatii  and  Curatii,  is  familiar  to  every  one. — 
The  Alban  chief,  in  proposing  it  to  the  Roman  king, 
Tullus  Hostilius,  gave  as  his  reason  his  wish,  "  to 
hit  on  some  expedient  by  which  it  may  be  determined 
which  nation  shall  command  the  other,  without  much 
slavighter  and  effusion  of  blood  on  both  sides."  In- 
dividual combats,  on  the  like  principle,  are  frequently 
met  with  in  ancient  history.  But  personal  warfare, 
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attended  with  the  usual  circumstances  of  modern 
duelling,  appears  to  have  been  unknown  among 
those  nations  of  antiquity  that  carried  the  know- 
ledge and  practice  of  war  to  the  highest  pitch. 
When  disputes  arose  at  that  period,  they  were  settled 
in  a  way  more  consonant  to  reason.  An  interesting 
anecdote  is  told  of  two  officers  in  Caesar's  army, 
(while  engaged  in  the  war  in  Gaul,)  who  had  been 
at  great  variance  with  each  other,  but  whose  hosti- 
lity was  only  evinced  in  daring  each  other  to  deeds 
of  valour  in  their  country's  service.  On  the  occasion 
of  a  furious  attack  by  the  Gauls,  the  one  challenged 
his  opponent  to  prove  his  courage  by  a  bold  exploit, 
and  immediately  rushed  into  the  thickest  danger,  in 
which  he  would  have  been  overpowered,  if  his  rival 
had  not  hastened  to  his  assistance  ;  and  the  life  of 
the  latter  would  have  been  sacrificed  in  the  generous 
effort,  if  he  whom  he  was  endeavouring  to  save,  had 
not  in  his  turn  come  to  his  relief.  They  were  in 
this  manner  both  rescued  by  their  joint  and  magna- 
nimous efforts,  and  in  this  way  nobly  terminated 
their  differences  *.  The  memorable  saying  of  The- 
mistocles  to  the  Spartan  commander  Euribiades, 
"  Strike,  but  hear  me,"  much  surpasses  in  elevation 
of  sentiment — in  tone  of  feeling,  any  thing  that  mo- 
dern times  can,  in  like  circumstances,  exhibit.  In 
unison  too  with  this  spirit,  may  be  mentioned  the  re- 
ply of  Augustus  Caesar,  when  challenged  by  Mark 
Anthony  to  settle  their  differences  by  personal  com- 
bat : — "  If  Anthony  is  weary  of  life,  tell  him  there 

•  Preface  to  Cockburne's  History  of  Duelling. 
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are  other  ways  to  death  besides  the  point  of  my 
sword." 

There  are  few  of  our  modern  customs  which  have 
been  more  amply  discussed,  or  of  which  the  origin 
and  progress  have  been  more  clearly  traced,  than 
that  of  duelling.  That  the  custom  is  entirely  de- 
rived from  a  barbarous  people,  and  a  barbarous  state 
of  manners,  is  a  point  that  admits  of  no  doubt.  At 
that  memorable  epoch  of  the  decline  of  the  Roman 
empire,  when  the  bounds  that  had  for  a  time  re- 
strained the  rude  nations  of  the  north,  yielded  to 
the  pressure,  and  when  the  invading  torrent,  wave 
propelling  wave,  brovight  calamities  and  misery, 
surpassing  all  that  imagination  can  pictvu'e,  on  the 
civilized  part  of  the  western  world,  the  stately  fa- 
bric of  Roman  jurisprudence  shared  in  the  general 
wreck;  and  the  place  of  defined  and  well-ordered  laws 
came,  where  the  sword  of  the  conquerors  had  pene- 
trated, to  be  supplied  by  the  usages  of  a  people  little 
advanced  beyond  the  savage  state.  Dr.  Robertson 
observes,  (in  the  History  of  Charles  V.)  "  If  a  man 
were  called  to  fix  upon  the  period  in  the  history  of 
the  world,  during  which  the  condition  of  the  human 
race  was  most  calamitous  and  afflicted,  he  would, 
without  hesitation,  name  that  which  elapsed  from 
the  time  of  Theodosius  the  Great,  to  the  establish- 
ment of  the  Lombards  in  Italy  *.**  "  Scarce  any 
vestige  of  the  Roman  policy,  jurisprudence,  arts,  or 
literature,  remained.  New  forms  of  government, 
new    laws,    new    manners,   new  dresses,   new  lan- 

*  From  the  year  395  to  about  570,  a  period  of  about  175  years. 
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giiages,  and  new  names  of  men  and  countries,  were 
every  where  introduced."  On  the  authority  of  the 
distinguished  author  referred  to,  it  may  be  stated, 
that  before  this  great  invasion  took  place,  "  the  ju- 
dicial combat  was  the  most  ancient  mode  of  termi- 
nating any  controversy  among  the  barbarous  na- 
tions in  their  original  settlements  *."  This  appears 
to  have  extended  to  points  of  personal  character. 
According  to  a  very  ancient  law,  it  is  said,  "  If  any 
man  shall  say  to  another  these  reproachful  words, 
*  You  are  not  a  man  equal  to  other  men,'  or,  '  You 
have  not  the  heart  of  a  man,'  and  the  other  shall  re- 
ply, '  I  am  a  man  as  good  as  you,'  let  them  meet  in 
the  highway."  Dr.  Robertson  observes,  that  "  it  is 
probable  that,  when  the  various  tribes  which  invad- 
ed the  empire  were  converted  to  Christianity,  the 
repugnance  of  the  custom  of  allowing  judicial  com- 
bats to  the  precepts  of  religion,  was  so  glaring,  that, 
for  some  time,  it  was  abolished,  and  by  degrees  se- 
veral circumstances  led  them  to  resume  it."  Some 
of  those  leading  circumstances  appear  very  clearly 
illustrated  by  the  learned  author  of  the  Spirit  of 
Laws,  who  mentions  the  practice  of  "  negative 
proofs"  as  a  prominent  cause.  According  to  this 
practice,  "  the  person  against  whom  a  demand,  or 
accusation,  was  brought,  might  clear  himself,  in 
most  cases,  by  swearing,  in  conjunction  with  a  cer- 
tain number  of  witnesses,  that  he  had  not  commit- 
ted the  crime  laid  to  his  charge  f ."     The  same  au- 


*  Robertson's  Charles  V.  vol.  i.  p.  291. 
t  Spirit  of  Liws,  Book  xxviii.  chap.  13. 
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thor  observes,  "  Gundebiild,  king  of  Biu'guncly  *, 
was  the  prince  who  gave  the  greatest  sanction  to 
the  custom  of  legal  duels.  The  reason  he  gives  for 
his  sanguinary  law,  is  mentioned  in  his  edict.  '  It 
is,'  says  he,  '  in  order  to  prevent  our  subjects  from 
attesting  by  oath  what  they  are  not  certain  of,  nay, 
what  they  know  to  be  false.'  Thus,  while  the  cler- 
gy declared  that  an  impious  law  which  permitted 
combats,  the  Burgundian  kings  looked  upon  that  as 
a  sacrilegious  law  which  authorized  the  taking  of 
an  oath." 

The  ordeals  of  hot  iron,  cold  water,  and  boiling 
water,  were  scions  sprung  from  the  same  stem  ;  but, 
in  conformity  with  the  martial  spirit  of  the  times, 
the  trial  by  duel  maintained  the  ascendancy,  while 
the  other  forms  of  ordeal  gradually  fell  into  disuse. 
All  partook  of  the  nature  of  a  direct  appeal  to  the 
Divine  Power  ;  and,  wild  and  extravagant  as  such 
appeals  Avere,  they  were  blended  with  the  strongest 
feelings  of  religion.  It  was  ignorantly  expected 
that  the  laws  of  nature  were  on  such  occasions  to  be 
suspended,  and  that  the  j^ower  of  the  Deity  was  to 
be  manifestly  interposed  in  the  determination  of  all 
cases  thus  solemnly  referred  to  his  decision.  Every 
man,  according  to  this  system  of  jurisprudence,  be- 
came the  guardian  of  his  own  honour  and  life  ;  and, 
to  use  again  the  words  of  the  elegant  historian  al- 
ready named,  "  the  administration  of  justice,  in- 
stead of  accustoming  men  to  listen  to  the  voice  of 
equity,   or  to  reverence  the  decisions  of  law,  added 

*  He  reigntcl  in  the  beginning  of  the  sixth  century. 


to  the  ferocity  of  their  maiiuers,  and  taught  them  to 
consider  force  as  the  great  arbiter  of  right  and 
wrong." 

From  the  most  remote  antiquity,  the  German, 
and  other  northern  nations,  had  asserted  their  right 
of  avenging  personal  wrongs  by  force  of  arms — a 
practice  which,  no  doubt,  paved  the  way  for  the  sys- 
tem of  judicial  combats  afterwards  adopted.  The 
legalized  system  of  such  combats  must  indeed  have 
been  harmless  compared  with  the  havoc  which  the 
practice  of  petty  war  continued  to  spread  for  centu- 
ries through  the  countries  that  fell  under  the  power 
of  the  northern  invaders.  This  practice  was  great- 
ly facilitated  and  extended  by  the  nature  of  the  feu- 
dal institutions  which  followed  the  overthrow  of  the 
Roman  power  ;  and,  during  several  ages,  the  great- 
est portion  of  Europe  became  the  scene  of  such 
wide-spread  disorder  and  bloodshed,  as  were  scarce- 
ly compatible  with  the  existence  of  any  bond  of 
society. 

Against  this  appalling  state  of  things,  the  autho- 
rity of  the  princes,  and  the  denunciations  of  the 
church,  (which,  even  in  those  early  ages,  had  re- 
monstrated from  the  beginning  against  every  spe- 
cies of  personal  warfare,  as  repugnant  to  the  spirit 
of  Christianity  *,)  were  long,  and  at  length  not  in- 
effectually exerted.     Providence  graciously  interpos- 

*  Notwithstanding  the  general  declarations  of  the  churchy  the 
dcrgy  oftentimes,  from  choice  or  necessity,  entered  in  many  ways 
into  the  warhkc  taste  and  habits  of  the  times.  In  single  combats, 
though  they  did  not  appear  personally,  they  did  so  by  their  cham- 
pions. 
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ed  in  raising  society  from  the  extreme  degree  of 
depression  to  which  it  had  sunk.  From  about  the 
twelfth  century,  a  combination  of  favourable  circum- 
stances progressively  occurred  to  produce  this  re- 
sult ;  and  a  glimmering  of  light  began  to  break 
through  the  thick  mental  darkness  that  had  then 
brooded  long  over  the  face  of  Europe.  Among  the 
secondary  causes,  chivalry  is  particularly  pointed  out 
by  all  historians  as  having  had  a  very  prominent 
effect,  and  as  an  institution  which,  during  about 
foiu*  centuries,  had  a  very  powerful  sway  over  the 
manners  of  those  ages.  This  institution,  though 
often  carried  to  romantic  excesses,  is  derived  from  a 
source  which  commands  our  respect,  the  desire  of 
protecting  the  weak,  and  of  aifording  succour  to  the 
distressed,  in  the  midst  of  the  cruelty  and  oppres- 
sion which  prevailed  through,  what  have  been  just- 
ly and  emphatically  termed,  the  "  dark  ages."  It 
was  a  sort  of  order  that  came  forth  from  the  midst 
of  chaos.  The  novice  in  chivalry,  after  he  had  giv- 
en many  satisfactory  proofs  of  valour,  was  admitted 
to  the  honovir  of  knighthood,  under  the  most  impos- 
ing forms  of  religious  observance ;  and,  according 
to  the  mingled  notions  of  that  period,  was,  from  the 
moment  of  admission,  understood  to  have  devoted 
his  services  and  life  to  the  cause  of  religion  and  of 
gallantry.  It  had  a  decisive  influence  in  raising  the 
tone  of  feeling,  in  softening  the  asperities  of  war, 
and  impressing  the  mind,  not  only  with  the  highest 
ideas  of  valour,  but  with  the  principles  of  honour, 
comprehending  fidelity  to  engagements,  courtesy, 
munificence,   and,  above  all,  an  inviolable  regard  to 
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truth.  Great,  however,  as  were  the  advantages  of 
chivalry  in  its  formation,  it  was  accompanied  with 
many  drawbacks  ;  and  extending,  as  it  has  done,  its 
influence  to  the  present  day,  it  has  led  to  some  ac- 
knowledged abuses.  It  is  observed  by  a  judicious 
writer  :  "  Truly  just,  humane,  courteous,  and  ho- 
nourable, was  the  institution  and  principle  of  chi- 
valry ;  but  in  its  progress  it  was  liable  to  many  an 
abuse  in  the  contrary  extreme,  to  that  which  it  was 
intended  to  correct.  It  certainly  tended  much  to 
soften  and  polish  the  manners  of  those  ages  which 
succeeded  its  introduction  ;  but  in  checking  ferocity, 
it  gave  birth  to  punctilious  refinement,  and  sowed 
the  first  seeds  of  that  fantastic  honour,  the  bitter- 
ness of  whose  fruits  are  still  tasted  in  the  modern 
duel  *." 

Having  thus  slightly  glanced  at  the  system  of  in- 
dividual warfare  which  existed  in  Europe  previous- 
ly to  about  the  l6th  centviry,  I  shall  just  observe, 
before  proceeding  to  the  description  of  that  species 
of  warfare  as  it  now  exists,  that  the  trial  by  judicial 
combat  was  finally  abolished  in  France,  in  the  reign 
of  Henry  II.  in  1547,  on  the  occasion  of  a  single  com- 
bat between  the  Lords  of  Juarnac  and  Chasteneraye, 
in  which  the  latter  fell.  The  circumstances  of  that 
combat  are  well  told  in  Cockburne's  History  of  Duel- 
ling f,  and  afford  a  lively  picture  of  the  feelings 
of  the  single  combatants  of  that  day.  In  England, 
the  practice  appears  to  have  gradually  yielded  to 
the  salutary  effects  of  established  laws  :  but  so  late 

*  Moore's  Treatise  on  Duelling.  f  P.  114. 


^ 


10 

as  in  the  reigns  of  Queen  Elizabeth,  and  Charles  I. 
it  had  not  wholly  lost  its  ground,  though  nothing 
more  than  the  observance  of  the  forms  then  took 
place*.  In  regard  to  the  progress  of  chivalry,  it 
had  attained  in  England,  its  greatest  height  in  the 
splendid  reign  of  Edward  III.  who,  with  his  illus- 
trious son  the  Black  Prince,  have  been  deservedly 
considered  "  examples  of  all  that  was  great  in  arms, 
or  gallant  in  courtesy, — the  patrons  and  mirrors  of 
chivalry."  In  this  reign,  "  tilts,  tournaments,  and 
pageants  were  constantly  exhibited,  and  with  a 
magnificence  formerly  unknown  f ."  Chivalry  flou- 
rished long  in  France ;  but  sunk  much  into  disre- 
pute from  the  period  of  the  fatal  accident  which  be- 
fel  Henry  II.  in  a  tournament  held  at  court,  on  a 
festive  occasion,  when,  listening  to  no  refusal,  he 
required  Count  Montgomery,  the  captain  of  his 
guard,  personally  to  encounter  him.  It  is  indeed 
worthy  of  notice,  that  both  tournaments,  one  of  the 
principal  accompaniments  of  chivalry,  and  judicial 
combats,  may  be  considered  as  having  received  a 
death-blow  in  France  in  the  same  reign :{:. 


In  entering  on  the  subject  of  modern  duelling,  we 
occupy  in  a  considerable  degree,  new  ground,  as  the 

*  In  the  reign  of  Edward  VI.  we  find  it  recorded  (Hume's  His- 
tory, vol.  iv.)  that  the  Duke  of  Northumberland  said,  that  he  would, 
"  in  his  shirt,  fight  any  man,"  who  might  dispute  the  succession  of 
Lady  Jane  Grey  to  the  throne. 

f  History  of  Modern  Europe,  vol.  ii.  p.  182. 

i  Chivalry  had  been  gradually  on  the  decline  before  the  reign  of 
Henry  II.  Hallam  (History  of  the  Middle  Ages,)  considers  the  in- 
vention of  gunpowder  as  a  leading  cause  of  the  overthrow  of  chivalry. 
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practice  now  rests  on  a  basis  very  dissimilar  to  that 
which  formerly  existed.      The    barbarous    nations 
that  overran  the  Roman  Empire  were  nurtured  in 
a  state  of  war ;  it  was  their  occupation ;  feats  in 
arms  were  their  chief  boast,  and  conquest  their  main 
pursuit.     In  the  defective   state   of  their  laws,  an 
appeal  to  the  sword  in  every  question  of  property, 
or  of  personal  injury,  became  for  a  time  almost  ine- 
vitable.   Calamitous  as  the  practice  was  in  its  effects, 
it  was    congenial   to  their  whole  habits  of  life ;  it 
was  countenanced  by  legal  usage,  and  was  confirm- 
ed, as  they  rudely  imagined,  by  the  sanction  of  re- 
ligion.    The  Chevalier  Bayard,  (chevalier  sans  re- 
proche  et  sans  penr,)  "  took  care  to  have  a  mass  ce- 
lebrated whenever  he   went  to  fight  a  duel ;   and 
himself  always  knelt  down  to  jway  on  the  spot  be- 
fore he  engaged  *."     It  cannot  be  necessary  to  point 
out  particularly  the  dissimilarity  in  the  present  prac- 
tice, though  it  has  been  justly  considered  as  having 
taken  its  rise  from  the  habits  of  chivalry  ;  as  having 
been  one  of  the  evils  which  chivalry  entailed  on  a 
more  enlightened  period  of  the  world.     In  viewing 
the    single   combat    at   present,    as  a  remnant    of 
that  venerable  institution,  it  must  be  looked  on  as 
the  dregs  of  a  substance  of  which  the  essential  spirit 
no  longer  exists.     The  transition  from  the  former 
to  the  present  kind  of  duelling,  was  ajjparently  slow 
and  imperceptible  in  its  progress.     It  has  been  re- 
marked, that  in  proportion  as  judicial  combats  di- 
minished,  the  single  combat   undertaken   without 

*  Moore's  Treatise  on  Duelliuc;. 
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authority,  or  in  direct  defiance  of  the  law,  and 
founded  on  the  selfish  passions,  desire  of  revenge, 
ideal  pride,  or  imaginary  insult  increased.  Hallam, 
in  the  History  of  the  Middle  Ages,  states,  "  that 
duelling,  in  the  modern  sense  of  the  word,  exclusive 
of  casual  frays,  and  single  combats  during  war,  was 
unknown  before  the  I6th  century*."  All  authori- 
ties agree  in  pronouncing  a  fatal  impulse  to  have 
been  given  to  this  practice,  by  the  challenge  which 
took  place  between  Francis  I.  of  France,  and  the 
Emperor  Charles  V.  The  historian  of  Charles  V. 
observes,  that  this  challenge  led  to  "  an  important 
change  in  manners  all  over  Europe."  Upon  every 
"  affront  or  injury  which  seemed  to  touch  his  ho- 
nour, a  gentleman  thought  himself  entitled  to  draw 
his  sword,  and  to  call  on  his  adversary  to  make  re- 
paration f ."  I  may  here  notice  this  as  an  instance 
of  the  decisive,  and  often  incalculably  injurious  in- 
fluence, which  the  example  of  persons  in  authority 
and  station  never  fails  to  produce,  when  happening 
to  accord  with  a  strong  bias  of  the  human  mind.  It 
would  be  well  that  those  so  circumstanced  would 
weigh  the  consequences  of  the  high  responsibility 
thus  attached  to  their  conduct.  I  know  not  any 
thing  in  which  this  more  forcibly  applies  than  in 
the  case  of  duelling. 

The  rapidity  with  which  modern  duelling  spread 
through  Europe  was  lamentably  great,  though  cer- 
tainly not  greater  than,  according  to  the  habits  of 


*  Vol.  iii.  p.  339. 

t  Robertson's  Charles  V.  vol.  ii.  p.  303. 
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the  age  in  which  it  began,  might  have  been  antici- 
pated. From  the  deatli  of  Heniy  III.  of  France,  in 
1589,  to  1607,  being  the  first  eighteen  years  of  the 
reign  of  Henry  IV.  it  was  computed  that  no  fewer 
than  4000  gentlemen  had  perished  in  duels.  From 
the  Memoirs  of  Sully,  himself  one  of  the  most  dis- 
tinguished officers  and  eminent  statesmen  that  ever 
adorned  any  age  or  country,  it  appears  that  this  vi- 
rulent evil  was  frequently  under  the  consideration 
of  the  government.  In  1602,  an  edict  was  published, 
denouncing  death  against  the  offence  of  duelling : — 
the  extent  of  which  punishment,  however,  Sully,  for 
the  reasons  he  has  explained,  did  not  approve ;  ob- 
serving, "  I  have  too  plainly  declared  my  thoughts 
of  this  pernicious  and  savage  abuse,  to  fear  the  ac- 
cusation of  having  endeavoured  to  tolerate  it  *.  In 
1605,  this  faithful  minister  again  brought  the  sub- 
ject under  the  view  of  the  King,  in  a  short  but  in- 
teresting memoir,  in  which  an  able  view  is  taken  of 
the  practice  of  duelling  in  the  preceding  ages,  con- 
trasted with  what  might  be  then,  as  it  is  now  called, 
modern  duelling.  In  referring  to  the  latter,  he 
says,  "  there  is  nothing  but  monstrous  unreason- 
ableness in  the  practice  of  those  who  withdraw  slily 
into  a  field  to  shed  the  blood  of  one  another,  with 
hands  impelled  by  no  better  instinct  than  that  which 
instigates  a  beast  of  prey  f."     In  1609,  an  extraor- 


*  Sully's  Memoirs,  Book  xiii. 

f  Sully's  Memoirs,  Book  xxii.  It  may  be  inferred,  from  what  is 
here  stated,  that  Sully  saw  the  necessity  of  increased  severity.  He 
urged  the  king  "  to  renew  the  edicts  against  duels,  to  aggravate  the 
punishment  considerably,  and  to  execute  it  severely." 
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dinary  council,  called  at  Foimtainbleau  for  the  pur- 
pose, the  subject  was  again  brought  forward.  Sul- 
ly again  renewed  his  powerful  arguments ;  and  an 
edict,  involving  penalties  of  increased  severity,  was 
again  issued.  But  Henry  was,  in  his  own  mind, 
"  from  a  habit  contracted  by  his  long  wars,  by  which 
he  saw  bloodshed  without  emotion,"  partial  to  duel- 
ling ;  and  the  facility  with  which  pardons  were 
granted,  and  the  laws  evaded,  did  then,  as  it  must 
ever  do, — when  such  facility  exists,  render  all  pro- 
hibitions nugatory.  Sully,  with  a  mournful  feeling, 
observes,  "  the  pleasure  of  the  King  of  Kings,  a 
power  far  superior,  had  not  reserved  the  glory  of 
extirpating  that  abuse  for  the  reign  of  Henry  the 
Great."  In  the  reign  of  his  son  and  successor, 
Louis  XHI.,  duelling  still  continued,  though  three 
edicts  were  published  against  it.  Though  it  is  there 
protested,  "  that  no  pardon  would  be  granted  to 
the  combatants  hereafter,"  and  though  it  does  ap- 
pear that  the  law  was  at  times  enforced  with  ri- 
gour, the  necessity  of  such  frequent  repetition  is  a 
sufficient  proof  that  it  had  been,  on  tHe  whole,  laxly 
administered.  It  was  not  till  the  following  reign 
that  the  great  measure  of  effecting  the  abolition  of 
duelling  was  carried  into  entire  effect. 

If  the  subject  were  to  be  viewed  abstractedly,  in- 
stead of  our  being  enabled  to  do  so  experimentally, 
there  could  not,  to  all  appearance,  have  been  a  more 
unpromising  period  for  such  an  attempt  than  the 
reign  of  Louis  XIV.  Many  of  the  chivalrous  ideas 
of  the  preceding  ages  still  remained.  France  was 
then  eminently  warlike  and  prosperous, — all  Europe, 
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for  a  time,  bending  under  the  weight  of  hei*  power. 
Her  monarch  was  firoiid,  ostentatious,  thirsting  for 
conquest  and  fame,  and  imparting  to  all  around  him 
the  like  desire  of  dazzling  achievement.  It  was  an 
era  altogether  splendid  in  arts  and  in  arms, — when 
life  had  attained  a  high  degree  of  polish,  and  remark- 
able refinement  pervaded  the  intercourse  of  society*. 
If  there  is  any  truth  in  the  opinion,  that  duelling  is 
essential  to  the  maintenance  of  the  courtesy  of  man- 
ners, it  ought  then  to  have  especially  apj)eared — 
and  the  practice  ought  to  have  continued  in  full 
operation.  Yet  this  was  the  time  when  the  attempt 
at  entire  abolition  was  begun,  carried  on,  and  com- 
pleted, with  steadiness  and  success  that  must  ever 
reflect  honour  on  that  distinguished  reign.  It  was 
done  too,  through  the  medium  of  the  chief  officers, 
who,  bred  in  the  school  of  Turenne  and  of  Conde, 
were  commanding  in  the  noblest  army  in  Europe, 
and  filling  the  world  with  the  fame  of  their  exploits. 
Voltaire,  in  viewing  the  salutary  changes  effected 
by  Louis  XIV.,  says,  "  the  abolition  of  duelling  was 
one  of  the  greatest  services  which  he  did  to  his 
country  f." 

The  following  extract  from  Cockburn's  Treatise 
on  Duelling  :|:,  gives  a  concise  view  of  the  course  fol- 

*  Objectionable  in  a  high  degree,  as  the  concluding  part  of  the  re- 
mark is,  we  may  here  apply  the  words  of  a  late  eminent  writer,  in 
saying,  that  there  then  existed  "  that  sensibility  of  principle, — that 
chastity  of  honour,  which  felt  a  stain  like  a  wound, — which  inspired 
courage,  whilst  it  mitigated  ferocity, — which  ennobled  whatever  it 
touched, — and  under  which,  vice  itself  lost  half  its  evil,  by  losing  all 
its  grossness.'' — Burke's  Reflections  on  the  French  Revolution. 

I"  View  of  the  Interior  Government  of  France  under  Louis  XIV. 
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lowed  on  an  occasion  interesting  to  every  civilized 
country : — "  This  wicked  custom  of  duels,  which 
first  began  in  France,  was  never  effectually  stopped 
there,  till  the  reign  of  the  late  Louis  XIV.  In  the 
third  year  of  his  reign,  viz.  March  15,  1646,  a  very 
rigorous  edict  was  published,  and  was  better  ob- 
served than  those  before  :  And  the  authority  of  it 
was  supported  by  a  generous  and  voluntary  associa- 
tion of  all  in  public  office,  and  of  the  chief  of  the 
nobility  and  gentry  in  the  kingdom,  who,  by  their 
subscriptions,  obliged  themselves  never  either  to 
give  or  receive  challenges.  From  this  time  duels 
began  to  be  less  frequent,  and  were  at  last  laid  aside 
after  that  king  assumed  the  government  into  his 
own  hands ;  for  he  pardoned  none,  of  any  rank  or 
quality,  but  executed  justice  impartially  upon  all. 
And  that  there  might  be  no  pretence  for  private  re- 
venge, a  Court  of  Honour  was  erected,  for  consider- 
ing provocations  of  all  kinds,  and  of  all  degrees, 
and  for  judging  a  proper  and  reasonable  satisfac- 
tion for  them.  And  because  some  thought  to  elude 
the  law  against  duels,  under  the  pretence  of  an  ac- 
cidental rencounter,  this  was  also  so  obviated,  that 
even  that  pretence  could  not  save  one.  By  this 
means,  duels  were  at  last  entirely  suppressed  in 
France,  which  was  a  great  act,  worthy  of  true 
praise,  and  is  ever  to  be  remembered  to  that  king's 
glory.  If  all  the  other  parts  of  his  life  and  reign 
had  been  answerable,  none  ever  deserved  bettei*  the 
title  of  Le  Grand  ;  and  he  might  have  been  propos- 
ed justly  as  a  modern  pattern  for  kings  and  princes. 
But,  alas  !  the  vices  of  kings  are  imitated  more  com- 
monly than  their  virtues." 
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It  appears  that  this  question  was  more  than  once 
under  the  view  of  the  government  of  Louis  XIV. 
and  that  it  was  not  till  the  year  1679,  that  a  royal 
edict  was  published,  founded  on  regulations  sub- 
mitted by  the  French  Marshals,  which  rendered  the 
abolition  conclusive.  It  was  there  declared,  that 
"  the  challengers,  and  challenged  (if  they  accept,) 
are  liable  to  heavy  fines,  imprisonments,  and  confis- 
cations, even  if  they  proceed  not  to  the  combat ;  and 
also  seconds,  the  same.  But  if  fighting  follows,  the 
combatants  are  both  to  be  put  to  death,  without 
pardon, — all  their  estates,  real  and  personal,  to  be 
forfeited,  and  their  bodies  not  to  be  allowed  Christ- 
ian burial.  If  one  fall  in  the  combat,  the  process 
against  his  body  and  memory  to  be  the  same." — 
{Moore's  Treatise.) 

It  is  observed  by  the  same  writer,  that  "  two 
points  seem  more  especially  to  have  contributed  to 
give  stability  to  this  edict,  viz.  the  solemn  agree- 
ment entered  into  by  so  many  of  the  principal  nobi- 
lity and  gentry  of  the  kingdom,  that  they  would 
never  fight  a  duel  upon  any  pretence  whatever ;  and 
the  firmness  of  the  king,  in  refusing  all  solicitations 
in  behalf  of  offenders  against  it." 

Lewis  XIV.  in  his  last  will,  recommended  the 
edict  against  duels  to  the  care  of  his  successor ;  but, 
from  the  lax  hands  into  which  the  government  then 
fell,  the  salutary  provisions  of  the  edict  apparently 
ceased  to  be  any  longer  vigilantly  administered. 

Having  stated  these  observations,  as  to  the  pro- 
gress of  duelling  in  France,  we  shall  take  a  short 
view  of  what   occurred  about  the  same  period   in 
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England.  It  is  deserving  of  attention,  that  not  long 
after  tlie  illustrious  Sully  had  been  using  his  stre- 
nuous efforts  to  put  an  end  to  the  practice  in  France, 
the  ornament  of  English  literature,  Lord  Bacon,  also 
directed  his  great  talents  to  the  same  end.  All  his 
influence  as  Attorney  General,  appears  to  have  been 
repeatedly  exerted  for  this  purj^ose  ;  but  the  efforts 
of  this  great  man  experienced  the  like  result  as  those 
of  his  cotemporary  Sully,  and  from  the  like  cause, 
— the  facility  of  his  royal  master  in  granting  par- 
dons. Nothing  could  be  more  dissimilar  than  the 
characters  of  Henry  IV.  and  James  I. ;  but  in  this 
respect,  the  conduct  of  both  tended  to  the  same  point. 

The  former  acted  under  the  influence  of  mistaken 
courage  and  long  habit ;  the  latter  under  the  influ- 
ence of  weakness  and  an  incapability  of  adhering  to 
his  resolutions  ;  and  in  this  way  both  gave  a  sanc- 
tion to  duelling,  contrary  to  the  efforts  and  admoni- 
tions of  their  wise  ministers. 

From  the  state  of  the  country,  and  of  parties, 
duelling  is  described  to  have  been  little  prevalent  in 
the  reign  of  Charles  I. 

It  had  probably  revived  in  the  time  of  Cromwell, 
as  an  ordinance  was  published  by  him  in  1654, 
enacting  severe  penalties  against  both  principals  and 
seconds  connected  with  duels.  "  Fighting  a  duel, 
where  death  should  ensue,  was  to  be  adjudged 
murder." 

On  the  restoration  of  Charles  II.  duelling,  foster- 
ed by  the  general  licentiousness  of  the  times,  was 
carried  to  a  great  extent.  A  royal  proclamation  was 
published  in  1679,  containing  vehement  declarations 
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against  the  practice.  But  that  was  a  reign  out  of 
which  no  good  thing  could  come  ;  and  the  judicious 
Moore  observes,  "  duelling  maintained  its  usual 
ground,  because  neither  in  Charles',  nor  any  of  his 
successors'  reigns,  has  there  been  an  enforcement  of 
the  laws  against  this  bloody  practice."  An  atroci- 
ous duel,  which  took  place  between  Duke  Hamilton 
and  Lord  Mohun,  in  which  both  fell,  probably  led 
to  a  recommendation  of  the  subject  to  the  attention 
of  Parliament,  in  a  speech  from  Queen  Anne  in 
1713.  A  bill  was  in  consequence  brought  into  Par- 
liament, to  "  prevent  the  impious  practice  of  duel- 
ling ;"  but  it  was  not  afterwards  proceeded  in.  This 
proposed  bill,  no  doubt  contemplated,  and  was  in- 
tended to  ensure,  a  more  strict  enforcement  of  the 
previous  prohibitions. 

The  laws  as  established  in  this  kingdom  with  re- 
spect to  duelling,  entirely  accord  with  the  public  de- 
clarations referred  to.  An  excellent  summary  has 
been  given  of  those  laws,  and  of  the  ablest  commen- 
taries, in  Mr.  Chalmers'  Treatise,  to  which  I  allud- 
ed ;  and  as  it  appears  material  to  a  correct  under- 
standing of  the  question  to  bring  together  those 
enactments  in  a  connected  form,  I  may  be  permitted 
to  subjoin  the  following  extract  from  that  very  in- 
teresting publication.  The  extract  is  somewhat 
longer  than  is  quite  consistent  with  the  limited  nature 
of  the  present  remarks ;  but  I  have  felt  that  I  could 
not  convey  the  same  information  in  any  other  way 
so  clear  and  satisfactory  as  has  been  there  done. 

"  I  shall  now  proceed  to  state  the  law  regarding 
duelling,  and  to  make  such  observations  as  the  con- 
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sideration  of  it  may  suggest.     That  the  law,  both 
of  Scotland   and  England,  prohibits  this  practice, 
under  the  highest  penalties,  is  beyond  a  doubt.     Its 
enactments  are   very  clearly   and  fully  related  by 
Erskine  in  his  Institutes,  Book  IV.  Tit.  4.     The 
first  statute  making  the  single  combat  a  crime  is 
1600,  c.  12. ;  in  which  may  be  perceived  the  last  re- 
mains of  our  ancient  law,   admitting  the  singular 
combat  or  duel,  as  a  method  of  proof,  both  in  civil 
actions  and  criminal  prosecutions ;  for  in  that  sta- 
tute a  jDower  is  reserved  to  the  sovereign  to  au- 
thorise duels, — which  power  was,  without  question, 
intended  to  be  exercised  in  those  doubtful  accusa- 
tions, where  it  was  thought  that  Providence  never 
failed  to  interpose  in  bringing  the  truth  to  light,  and 
vindicating  innocence.     The  crime  of  duelling  is,  by 
this  statute,  made  to  consist  in  the  actual  fighting 
with  mortal  weapons,  though  no  slaughter  should 
ensue;    for   where   the   fighting    is    attended    with 
slaughter,  the  crime  is  punished  capitally  as  murder, 
without  borrowing  aid  from  this  statute.     The  duel 
must  be  fought  in  consequence  of  a  previous  chal- 
lenge, either  written  or  verbal,  given  and  accepted, 
by  which  the  preconceived  purpose  in  both  parties 
to  fight  may  appear,  otherwise  the  crime  falls  under 
the  character  of  a  rencontre,  which  is  not  punished 
capitally,    without  an   actual   slaughter.     Both    he 
who  challenges,  and  he  who  is  challenged  to  fight, 
are  to  suffer  death  by  the  statute ;  but  the  provoker 
is  to  suffer  a  more  ignominious  one,  at  the  pleasure 
of  the  king.     It  is  no  good  defence  against  a  libel 
upon  this  act,  that  the  pannel,  though  he  went  to 
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the  place  appointed,  refused  to  fight  till  he  was 
attacked ;  for  his  going  thither  is  to  be  considered 
as  an  acceptance  of  the  challenge,  and  his  refusing 
to  fight  only  as  a  colour  or  pretext  for  a  defence  in 
the  case  of  a  trial.  This  act  is  ratified  by  I696, 
c.  35,  which  provides  farther,  that  what  person  soever, 
principal  or  second,  or  other  interposed  person,  gives 
a  challenge  to  fight  a  duel  or  single  combat,  or  who- 
soever accepts  one,  or  engages  therein,  shall  be  pu- 
nished with  banishment,  and  escheat  of  moveables, 
though  there  should  be  no  fighting  in  consequence 
of  the  challenge.  Every  person  falls  within  this 
act,  who  carries  a  challenge,  either  by  a  letter  or 
verbal  message  :  And  such  as  are  barely  present  at 
a  duel,  appear  to  be  comprehended  under  it,  if  their 
presence  has  not  been  accidental ; — for  those  who 
countenance  the  crime,  though  it  should  be  merely 
by  their  presence,  may  be  said  to  be  in  some  degree 
engaged  therein,  in  the  terms  of  the  statute." 

"  Sir  George  Mackenzie,  an  old  writer,  delivers 
an  equally  decided  opinion  of  the  unlawfulness  of 
duels,  in  an  article  expressly  written  on  the  subject. 
He  begins  his  dissertation  with  these  emphatic 
words  : — '  Duels  are  but  illustrious  and  honourable 
murders ;  and  therefore,  I  have  subjoined  this  title 
to  the  title  of  homicide.  This  is  that  imperious 
crime,  which  triumphs  over  both  public  revenge  and 
private  virtue,  and  tramples  proudly  ujion  both  the 
law  of  the  nation  and  the  life  of  our  enemy.  Cou- 
rage thinks  law  here  to  be  but  pedantry ;  and  ho- 
nour persuades  men,  that  obedience  here  is  coward- 
liness.'    Towards  the  close  of  the  article,  he  shews 
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that  duels  are  in  themselves  unlawful  by  all  law, 
from  a  variety  of  reasons. — 3Icicken%ie^ s  Works, 
Edin.  1722,  vol.  ii.  p.  106. 

"  Mr.  Baron  Hume,  who  is  reckoned  high  autho- 
rity in  matters  of  law,  gives  a  similar  testimony  to 
the  preceding  writers  on  this  subject.  '  Where  a 
duel  takes  place,'  says  he,  '  upon  a  challenge,  and  is 
followed  with  the  death  of  one  of  the  parties,  this, 
according  to  the  law  of  Scotland,  is  murder  in  the 
survivor,  how  fair  and  equal  soever  the  manner  of 
conducting  the  combat.  But  the  better  to  repress 
such  irregularities,  to  which  the  fervent  temper  of 
the  Scots  so  strongly  disposed  them,  the  legislature, 
by  the  statute  1600,  c.  12,  raised  the  bare  act  of  en- 
gaging in  a  duel,  to  the  same  rank  of  a  capital  crime 
as  the  actual  slaughter  ;  without  distinguishing  whe- 
ther any  of  the  parties  did  or  did  not  suffer  any 
wound  or  material  harm  on  the  occasion.  To  com- 
plete the  restraint,  it  was,  by  statute  1696,  c.  35, 
made  punishable  with  banishment,  and  escheat  of 
moveables,  to  be  concerned  in  the  giving,  sending, 
or  accepting  of  a  challenge,  even  though  no  combat 
should  ensue. 

"  He  then  states  what  is  to  be  held  a  challenge, 
and  quotes  some  cases  in  illustration. — {Hume  on 
Crimes,  Edin.  1779-  vol.  ii.  ch.  17.  sect.  4.) 

*'  He  adds,  however,  in  a  note  in  his  supplement- 
ary volume,  '  Though  such  is  the  understood  law 
on  the  subject  of  duel,  and  exemijlified  in  the  instan- 
ces mentioned  in  the  text,  it  has  so  happened,  that 
on  several  late  occasions  of  trial  for  homicide  upon 
challenges  to  fight,  the  pannels  have  had  verdicts  of 
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acquittal.  This  was  the  issue  in  the  case  of  George 
Ray,  18th  June,  1798— of  M'Donnell,  6th  August, 
1798 — and  of  Alexander  Cahill,  2ld  and  3d  January, 
lSli:—{Siq)plemenf,  No.  87.) 

"  The  following  are  decisive  authorities  as  to  the 
law  of  England:  Blackstone  having  defined  '  malice 
prepense,  malitiaiyrcecogitata^  (the  essential  ingredi- 
ent of  the  crime  of  murder,)  to  be  '  not  so  properly 
spite  or  malevolence  to  the  deceased  in  particular, 
as  any  evil  design  in  general;'  and  '  express  malice, 
to  be,  when  one,  with  a  sedate,  deliberate  mind, 
and  formed  design,  doth  kill  another;  which  form- 
ed design  is  evidenced  by  external  circumstances, 
discovering  the  inward  intention,  such  as  lying  in 
wait,  antecedent  menaces,  former  grudges,  and 
concerted  schemes  to  do  him  some  bodily  harm;' 
adds,  with  the  view  of  leaving  no  doubt,  that  kill- 
ing in  duel  comes  within  the  legal  description  of 
murder:  '  This  takes  in  the  case  of  deliberate 
dueUing,  where  both  parties  meet  a^^owedly  with  an 
intent  to  murder;  thinking  it  their  duty,  as  gentle- 
men, and  claiming  it  as  their  right,  to  wanton  with 
their  own  lives  and  those  of  their  fellow-creatures, 
without  any  warrant  or  authority  from  any  power, 
either  divine  or  human,  but  in  direct  contradiction 
to  the  laws  of  God  and  man;  and  therefore,  the 
law  has  justly  fixed  the  crime  and  punishment  of 
murder  on  them,  and  on  their  seconds  also.' — 
Blackstone,  vol.  iv.  p.  198,  199. 

"  Judge  Foster  says,  '  Deliberate  duelling,  if 
death  ensueth,  is,  in  the  eye  of  the  law,  murder. 
For  duels  are  generally  founded  in  deep  revenge; 
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and  though  a  person  should  be  drawn  into  a  duel, 
not  upon  a  motive  so  criminal,  but  merely  upon  the 
punctilio  of  what  the  swordsmen  falsely  call  honour  ^ 
that  will  not  excuse.  For  he  that  deliberately  seek- 
eth  the  blood  of  another  upon  a  private  quarrel,  act- 
eth  in  defiance  of  all  law,  human  and  divine,  what- 
ever his  motive  may  be.' — ( Foster* s  Crown  Law^ 
Disc.  II.  cap.  5.) 

"  These  opinions  are  confirmed  by  Sir  Edward 
Coke,  an  English  lawyer  of  great  eminence,  who 
says,  in  his  Institutes,  that  '  single  combat  between 
any  of  the  king's  subjects,  is  strictly  prohibited  by 
the  laws  of  this  realm.'  And  on  this  principle, '  that 
in  states  governed  by  law,  no  man,  in  consequence 
of  any  injury  whatever,  ought  to  indulge  the  prin- 
ciple of  private  revenge ;'  for  revenge,  he  declares, 
belongs  to  the  magistrate,  who  is  God's  lieutenant. 
*  That  it  is  also  against  the  express  law  of  nature, 
and  of  nations,  for  a  man  to  be  'Judex  in  jyropria 
persona,^  j^idge  in  his  own  cause,  '  especially  in  du- 
ello,' in  a  single  combat,  '  in  which  injury,  malice, 
and  revenge,  may  unfortunately  govern  and  con- 
trol the  judgment.' 

"  He  then  lays  down  various  maxims  of  English 
jurisprudence  on  this  important  subject. 

1.  "  That  the  honour  and  estimation  of  individu- 
als, in  a  personal  dispute,  may  be  more  justly  re- 
venged and  repaired  by  the  magistrate  in  public, 
than  by  themselves  in  private." 

2.  *'  That  there  is  nothing  honourable  which  is 
contradictory  to  the  law  of  our  country,  or  to  the 
acknowledged  laws  of  nature  and  of  nations." 
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3.  *'  That  whatever  is  against  the  laws  of  God,  is 
impious  and  dishonourable." 

4.  "  That  the  imminent  danger  of  the  parties 
seeking  private  revenge,  proves  its  folly  and  evil 
tendency." 

5.  "  That  it  is  impiously  hostile  to  the  origin  and 
nature  of  man,  and  to  the  laws  of  God ;  as  man  is 
said  to  be  made  after  the  image  of  God.  "  Whoso 
sheddeth  man's  blood,  by  man  shall  his  blood  be 
shed,  as  in  the  image  of  God  made  he  man."  God, 
who  gives  life,  is  the  sole  Lord  of  life  ;  nor  can  any 
justly  take  it  away,  excej^t  God,  or  a  person  possess- 
ing his  authority  as  a  judge." 

"  He  further  observes,  that  even  in  those  cases  in 
which  no  fatal  effect  takes  place,  and  in  which  no 
blood  is  drawn,  yet,  that  the  very  combat  for  re- 
venge is  considered  by  the  English  law  in  the  light 
of  an  affray,  a  breach  of  the  king's  peace,  an  affright 
and  terror  to  the  king's  subjects,  and  is  punishable 
by  fine  and  imprisonment,  and  the  finding  of  sure- 
ties for  good  behaviour.  It  is  also  an  offence,  and 
punishable  by  law,  he  adds,  even  previous  to  com- 
bat, by  word,  writing,  or  message,  to  challenge  ano- 
ther, as  this  offence  is  considered  to  be  *  contra  pa- 
cem,  coronam,  et  dignitatem." — {Cokeys  Institutes, 
part  iii.  chap.  72.) 

"  Mr.  Justice  Grose,  in  delivering  the  sentence  of 
the  Court  of  King's  Bench,  in  the  case  of  the  King 
against  Lieutenant  Rice,  for  challenging  his  supe- 
rior officer,  delivered  himself  in  the  following  strong 
terms : — 
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"  This  offence,  in  modern  times,  is  so  frequent, 
that  it  is  become  alarming  to  the  public,  and  indu- 
ces to  suspect,  that  men  either  are  not  aware  of  the 
consequences  that  the  offence  may  lead  to,  or  are  be- 
come insensible  to  the  mischiefs  of  them.  That 
fighting  a  duel  is  a  grievous  breach  of  the  peace,  is 
undoubted ;  and  that  it  ought  to  be  so  considered, 
is  as  clear,  inasmuch  as  it  may  lead  to  one  of  the 
worst  of  crimes — murder  ; — the  murder  of  one  pro- 
bably, and  possibly  of  more.  I  lay  stress  upon  the 
word  murder^  because  I  fear  some  are  ignorant,  and 
others  will  perversely  not  understand,  that  to  kill  a 
man  in  a  duel  amounts  to  the  crime  of  deliberate 
murder,  whether  he  that  gave,  or  he  that  accepted 
the  challenge,  fall.  To  every  lawyer  this  is  a  pro- 
position perfectly  clear ;  but  that  others,  who  are 
not  of  the  profession,  may  as  perfectly  be  assured  of 
it,  I  will  read  only  a  passage  or  two  from  the  most 
able  writers  upon  the  subject,  to  shew,  that  it  is  a 
doctrine  not  of  modern  date,  but  coeval  with  the 
first  institution  of  our  laws.  By  Sir  MattJiew  Haley 
as  correct,  as  learned,  and  as  humane  a  judge  as  ever 
graced  a  bench  of  justice,  we  find  it  laid  down,  that 
if  A.  challenge  C.  to  meet  in  the  field  to  fight,  and 
C.  decline  it  as  much  as  lie  can,  but  is  threatened  by 
A.  to  be  i^ostedfor  a  coward  if  he  meet  not ;  and 
thereupon  A.,  and  B.  his  second,  and  C,  and D.  his 
second,  meet  and  fight,  and  C.  kill  A.,  this  is  murder 
in  C,  and D.  his  second;  and  so  ruled  in  Taverner's 
case ;  in  which  case,  tried  before  the  Court  of  King's 
Bench  in  this  place,  it  appeared,  that  the  deceased 
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was  the  challenger,  and  that  the  prisoner  accepted 
the  challenge,  as  the  case  terms  it,  upon  very  forcible 
provocation.  Sir  Edward  Coke,  the  Lord  Chief- 
Justice,  laid  down  the  law  thus  :  '  This  is  a  plain 
case,  and  without  any  question ;  if  one  kill  another 
in  fight,  upon  the  provocation  of  hini  that  is  killed, 
this  is  murder.'  Of  the  same  opinion  were  the  rest 
of  the  Court.  In  this  case,  it  is  to  be  observed,  that, 
the  second,  one  Thomas  Musgrave,  as  well  as  the 
principal,  was  convicted,  and  the  other  second  was 
outlawed.  This  precedent  may  well  deter  others 
from  taking  upon  them  so  illegal  and  improper  an 
office.  And  such  has  been  the  law  recognized  at 
different  times,  down  to  the  present  moment,  as  we 
may  observe,  by  what  is  laid  down  by  a  very  learn- 
ed and  able  judge  of  the  last  reign  ;  his  words  are, 
'  That  in  all  possible  cases,  deliberate  homicide,  upon 
a  principal  of  revenge,  is  murder  ;  Jbr  no  man,  un- 
der the  protection  of  the  law,  is  to  he  the  avenger  of 
his  own  wrongs.  If  they  are  of  such  a  nature,  for 
which  the  laws  of  society  will  give  an  adequate  re- 
medy, thither  he  ought  to  resort ;  but  be  they  of 
what  nature  soever,  he  ought  to  bear  his  lot  with 
patience,  and  remember,  that  vengeance  belongeth 
only  to  the  Most  High." — {Samuel  on  the  British 
Army,  p.  411.) 

"  I  shall  quote  only  one  other  authority  illustra- 
tive of  the  opinions  of  English  lawyers.  It  is  that 
of  Mr.  Justice  Buller,  who,  in  his  charge  to  the 
Jury,  in  the  trial  of  the  Rev.  Mr.  Allen,  for  the 
'  wilful  murder'  of  Lloyd  Dulany,  Esquire,  in  July 
6,  1782,  observed,  that  '  as  to  law,  there  is  not,  nor 
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ever  was  a  doubt,  that  when  two  persons  meet  to- 
gether deliberately  to  fight  a  duel,  and  one  of  them 
is  killed,  the  other  is  guilty  of  '  murder,  and  his 
second  likewise ;' — and  *  that  a  mistaken  point  of 
honour  was  not  to  bias  the  judges  and  the  jury  in 
such  a  case*.'" — {Gilchrist  on  Duels.) 

It  is  a  very  gratifying  thing,  in  tracing  the  pro- 
gress of  society,  to  see  the  influence  which  Christ- 
ianity has  gradually  diffused,  wherever  the  beams  of 
the  gospel  have  been  at  all  imparted.  The  reviving 
energies  of  light  and  heat  return  to  reanimate  and 
call  forth  the  dormant  powers  of  nature,  after  the 
long  and  dark  season  of  winter,  while  the  eye  marks 
not  the  revolution  of  the  heavenly  bodies  by  which 
the  marvellous  change  is  produced. 

And  we  not  unfreqviently  pass  from  a  tainted, 
polluted,  atmosphere, 

"  Where  nature  sickens,  and  each  gale  is  death," 

to  that  pure  air  where  "  health  flows  copious  from 
a  thousand  springs,"  without  our  much  adverting 
to,  or  knowing  the  causes  that  have  operated  the 
transition.  So  in  regard  to  the  general  tone  and 
manners  of  modern  society,  Christianity  has  been 
producing  results  of  the  most  decisive  kind,  while 
we  who  have  been  enjoying  the  advantages  of  those 
results,  have  been  often  negligent  as  to  the  source 
from  whence  they  came.  Christianity  has  been 
gradually  and  imperceptibly  opening  new  channels 
of  feeling  and  action,  in  which  the  human  mind  has 

*  Vide-  31r.  Chalmers'  Treatise^  p.  121. 
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])een  by  education  and  habit  directed,  wliile  indi- 
viduals themselves  ha^'e  been  often  little  conscious 
of  any  such  influence,  and  have  been  oftentimes 
strenuous  in  opposing  leading  truths  to  whose  sway 
they  were  rendering  in  fact  an  unwilling  homage, 
in  conforming  to  that  general,  that  improved  stand- 
ard of  life,  which  Christianity  has  so  directly  tend- 
ed to  establish.  One  of  the  first  fruits  of  the  con- 
version of  Constantine  to  Christianity,  was  the  abo- 
lition of  the  combats  of  gladiators.  The  law  he 
passed,  says,  "  cruel  and  bloody  shows  in  time  of 
peace,  do  not  please,  neither  are  suitable  ;  wherefore 
we  henceforth  forbid  gladiators  altogether."  This, 
however,  did  not  immediately  terminate  those  cruel 
sports ;  but,  under  the  genial  influence  of  Christ- 
ianity, the  work  of  abolition  went  gradually  on,  and 
they  finally  ceased  in  the  reign  of  Honorius,  in  the 
beginning  of  the  5th  century*. 

That  the  progressive  alteration  which  took  place 
in  the  opinion  of  the  modern  governments  of  Europe, 
on  the  subject  of  duels,  may  be  ascribed  in  a  consi- 
derable degree  to  the  same  salutary  cause,  cannot 
be  well  doubted.  At  the  same  time,  one  is  struck 
with  the  fact,  that  the  various  edicts  and  prohibi- 
tions of  the  crime,  are  more  founded  apparently  on 
the  ground  of  its  temporal  injuries  to  society,  than 
on  that  which  constitutes  the  chief  malignity  of  the 

*  It  is  remarkable  that  the  abolition  appears  to  have  been  ultimate- 
ly owing  to  the  generous  boldness  of  a  Monk,  of  the  name  of  Telema- 
chus,  who  rushed  into  the  arena  to  separate  gladiators  when  about  to 
engage.  He  fell  a  sacrifice  in  the  cause ;  but  the  heroism  of  his  con- 
duct awakened  the  people  to  a  sense  of  the  magnitude  of  the  evil 
that  he  was  thus  withstanding  by  the  sacrifice  of  his  life. 
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offence,  its  being  a  direct  and  manifest  violation  of 
tlie  laws  of  heaven.  The  former  ground  is  strong 
— conclusively  strong. — The  gross  absurdity  of  the 
practice*, — its  barbarous  cruelty, — its  disastrous  ef- 
fects,— in  parents  bereaved  of  their  sons,  as  Lord 
Bacon  expresses  it,  "  aurorce  jil'u.,  sons  of  the  morn- 
ing,"— wives  of  their  husbands, — children  of  their 
parents,  friends  and  kindred  deprived  of  the  objects 
of  their  love  and  regard, — whole  families  plunged 
into  mourning,  and  perhaps  want,  from  a  senseless 
regard  to  a  point  of  honour,  which  no  one  can  clear- 
ly define, — from  slavery  to  fashion,  compared  with 
whose  unceasing  changes  the  wind  may  be  almost 
said  to  have  permanency,  and  a  foundation  of  sound 
durability!.    The  ground  here  mentioned,  is  indeed 

*  It  is  absurd,  because,  by  this  means,  a  person  who  has  sustained 
an  injury,  is  called  upon  to  sustain  the  farther  injury  of  being  com- 
pelled wantonly  to  expose  his  own  life, — in  that  way  incurring  the 
guilt  of  suicide ;  or  of  taking  the  life  of  his  antagonist, — in  that  way 
v/  incurring  the  guilt  of  murder.     It  is  absurd,  because  it  attaches  the 

penalty  of  death  to  an  offence  scarcely  worth  the  name, — a  slighting 
look, — a  hasty  expression, — or  to  differences,  in  the  compromise  of 
which  there  ought  rarely  to  be  much  difficulty,  and  in  which  there 
would  be  no  difBculty,  if  proper  means  were  exerted  under  public 
authority.  The  laws  of  Draco  were  not  more  deeply  stained  with 
blood.  The  practice  is  absurd,  because  it  leads  to  no  conclusion  as  to 
the  merits  of  the  question  at  issue.  Our  ancestors,  in  their  judicial 
combats,  appealed  to  the  decision  of  heaven  to  determine  the  side  of 
right  or  wrong.  With  much  superstition,  there  was  mixed  in  this  a 
sort  of  plausibility  of  reason ;  but  in  behalf  of  modern  duels  there  is 
nothing  of  the  kind  to  urge.  It  is  further  absurd,  because  the  com- 
batants are  not  unfrequently  placed  on  a  very  unequal  footing ; — su- 
periority of  strength  or  skill,  being  often  found  on  the  side  of  over- 
bearing insolence,  or  ruthless  violence. 

t  The  remarks  on  Duelling,  contained  in  Paley's  Moral  Philosophy, 
are  certainly  inferior  in  most  respects  to  what  might  be  expected  from 
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abundantly  strong ;  but  how  infinitely  is  it  enlarged, 
if  we  extend  our  view  to  duelling  as  an  open  in- 
fringement of  the  divine  laws, — an  act  of  undis- 
guised rebellion  against  the  majesty  of  heaven,— an 
avowed  preference  of  the  false  and  wretched  ap- 
plause of  our  fellow-mortals,  to  the  favour  of  him 
who  created  us, — of  him  in  whom  "  we  live  and 
move,  and  have  our  being ;"  and  this,  at  the  very 
moment  when  our  souls  are  ready  to  rush  into  his 
hallowed  presence,  and  when  the  thunderbolt  of  his 

a  writer  of  his  eminence.  But  his  portrait,  of  what  is  styled  the 
"  Law  of  Honour,"  is  so  well  and  truly  drawn,  that  I  am  induced  to 
insert  it  here.  One  would  suppose  that  the  encouragement  is  not 
great,  to  become  the  servile  subjects  of  such  a  law. 

"  The  law  of  honour,  is  a  system  of  rules  constructed  by  people  of 
fashion,  and  calculated  to  facilitate  their  intercourse  with  one  an- 
other :  and  for  no  other  purpose. — Consequently,  nothing  is  adverted 
to  by  the  law  of  honour,  but  what  tends  to  incommode  this  inter- 
course. 

"  Hence  this  law  only  prescribes  and  regulates  the  duties  betwixt 
equals,  omitting  such  as  relate  to  the  Supreme  Being,  as  well  as  those 
which  we  owe  to  our  inferiors. 

"  For  which  reason,  profaneness,  neglect  of  public  worship,  or  pri- 
vate devotion,  cruelty  to  servants,  rigorous  treatment  of  tenants  or 
other  dependents,  want  of  charity  to  the  poor,  injuries  done  to  trades- 
men by  insolvency  or  delay  of  payment,  with  numberless  examples  of 
the  same  kind,  are  accounted  no  breaches  of  honour ;  because  a  man 
is  not  a  less  agreeable  companion  for  these  vices,  nor  the  worse  to  deal 
with,  in  those  concerns  which  are  usually  transacted  between  one 
gentleman  and  another. 

"  Again,  the  law  of  honour,  being  constituted  by  men  occupied  in 
the  pursuit  of  pleasure,  and  for  the  mutual  conveniency  of  such  men, 
will  be  found,  as  might  be  expected  from  the  character  and  design 
of  the  law-makers,  to  be  in  most  instances  favourable  to  the  licentious 
indulgence  of  the  natural  passions. 

"  Thus  it  allows  of  fornication,  adultery,  drunkenness,  prodigality, 
duelHng,  and  of  revenge  in  the  extreme, — and  lays  no  stress  upon  the 
virtues  opposite  to  these." 
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wrath  is  ready  to  be  hurled  against  the  daring  vio- 
lator of  his  commandments.  One  of  the  inspired 
writers  emphatically  says,  "  it  is  a  fearful  thing  to 
fall  into  the  hands  of  the  living  God." 

The  declarations  of  the  divine  law  seem  so  very 
clear,  that  nothing  apparently  but  wilful  misunder- 
standing, or  strange  dehision,  can  blind  us  regard- 
ing them.  To  any  one  who  truly  receives  the  Scrip- 
tures as  the  "  oracles  of  the  living  God,"  the  obliga- 
tions on  this  point  must  be  felt  as  wholly  irresistible. 
It  may  be  right,  therefore,  that  I  should  bring  to 
view  some  of  the  many  passages  on  the  subject. 
The  first  general  law  regarding  murder,  was  given 
to  Noah  immediately  after  the  flood.  Gen.  ix.  5,  6. 
"  Surely  the  blood  of  your  lives  will  I  require :  at 
the  hand  of  every  beast  will  I  require  it ;  and  at 
the  hand  of  man  :  at  the  hand  of  every  man's  bro- 
ther will  I  require  the  life  of  man.  Whoso  shed- 
deth  man's  blood,  by  man  shall  his  blood  be  shed : 
for  in  the  image  of  God  made  he  man."  The  second 
general  law  is  included  in  the  ten  commandments, 
delivered  to  Moses  in  the  midst  of  the  thunders  of 
Sinai, — an  impressive  emblem  of  the  penalties  at- 
tached to  their  violation,  Exod.  xx.  13,  "  Thou  shalt 
not  kUV  These  are  followed  by  more  detailed  or- 
dinances founded  on  the  first  laws. 

Exod.  xxi.  12.  "  He  that  smiteth  a  man,  so  that 
he  die,  shall  be  surely  put  to  death." 

Numb.  XXXV.  16.  "  If  he  smite  him  with  an  in- 
strument of  iron,  so  that  he  die,  he  is  a  murderer. 
T\\Q  murderer  shall  surely  be  put  to  death. 
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17.  "  And  if  lie  smite  hiiii  with  throwing  a  stone, 
(wherewith  he  may  die,)  and  he  die,  he  is  a  mur- 
derer.    The  murderer  shall  surely  be  put  to  death. 

18.  "  Or,  if  he  smite  him  with  an  hand- weapon 
of  wood,  (wherewith  he  may  die,)  and  he  die,  he 
is  a  murderer.  The  murderer  shall  surely  be  put  to 
death. 

19.  "  The  revenger  of  blood  himself  shall  slay  the 
murderer  ;  when  he  meeteth  him,  he  shall  slay  him. 

20.  "  But  if  he  thrust  him  of  hatred,  or  hurl  at 
him  by  laying  of  wait  that  he  die. 

21.  "  Or  in  enmity  smite  him  with  his  hand  that 
he  die,  he  that  smote  him  shall  surely  be  put  to 
death,  for  he  is  a  murderer.  The  revenger  of  blood 
shall  slay  the  murderer  when  he  meeteth  him." 

30.  "  Whoso  killeth  any  person,  the  murderer 
shall  be  put  to  death  by  the  mouth  of  witnesses  ; 
but  one  witness  shall  not  testify  against  any  person, 
to  cause  him  to  die. 

31.  "  Moreover,  ye  shall  take  no  satisfaction  for 
the  life  of  a  murderer  which  is  guilty  of  death,  but 
he  shall  be  surely  put  to  death." 

33.  "  So  ye  shall  not  polhite  the  land  wherein  ye 
are,  for  blood  it  defileth  the  land  :  and  the  land  can- 
not be  cleansed  of  the  blood  that  is  shed  therein  but 
by  the  blood  of  him  that  shed  it." 

Deut.  xix.  10.  "  That  innocent  blood  be  not  shed 
in  thy  land,  which  the  Lord  thy  God  giveth  thee 
for  an  inheritance,  and  so  blood  be  upon  thee  *." 


•  In  reference  to  the  cities  of  refuge  appointed  by  the  Mosaic  law, 
it  is  observed  by  a  writer  of  great  merit : — "  The  city  of  refuge ;  nay, 
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The  ritual  and  ceremonial  part  of  the  Mosaic  dis- 
pensation was  superseded  by  the  dispensation  of  the 
Gospel ;  but  the  spiritual  authority  of  the  com- 
mandments given  to  Moses,  remains  equally  binding 
in  every  Christian  country,  as  it  was  on  the  Jewish 
people.  Our  Saviour  expressly  declares,  (Matt.  v. 
17,  18.)  "  Think  not  that  I  am  come  to  destroy  the 
law  or  the  prophets  ;  I  am  not  come  to  destroy,  but 
to  fulfil.  For,  verily,  I  say  unto  you,  Till  heaven 
and  earth  pass  away,  one  jot  or  one  tittle  shall  in  no 
wise  pass  from  the  law,  till  all  be  fulfilled."  Our 
Saviour  appears  to  have  had  it  particularly  in  view 

the  altar  itself,  a  strong  tower  of  defence  to  every  other  criminal,  has 
lost  its  hallowed  character  at  the  approach  of  a  murderer,  and  empti- 
ed him  out  of  its  sacred  recesses  into  the  hands  of  the  avenger  of 
blood.  God  hath  said,  a  man  that  doeth  violence  to  the  blood  of  any 
person,  he  shall Jlee  to  the  pit  ;  let  no  man  stay  him.  In  solemn  res- 
ponse the  world  has  cried.  Amen.  But  all  these  sentiments — all  these 
rights — all  the  obligations  of  this  law,  the  duellist  has  violated.  Nay, 
he  has  violated  them  in  cold  blood;  with  the  deliberation  of  system  ; 
in  the  season  of  serenity ;  in  the  tranquillity  of  the  closet,"  &c. — 
Dwight's  Theology,  4to.  vol.  ii.  p.  216. 

It  is  observed  by  another  writer  of  deservedly  high  name,  in  regard 
to  the  commandment  given  to  Noah : — "  It  is  a  subject  for  serious 
inquiry  to  all  who  are  cordially  affected  to  the  welfare  of  these  na- 
tions, how  far  it  can  be  justified  before  God,  and  how  far  national 
guilt  is  contracted,  when  so  many  are  suffered  to  elude  justice,  who 
commit  wilful  deliberate  murder  in  duels,  whilst  numbers  of  thieves 
are  put  to  death — a  punishment  which  God  never  commanded — per- 
haps does  not  approve.  Though  the  moral  image  of  God,  in  which 
man  was  at  first  created,  is  defaced,  yet  the  natural  image  remains  ; 
and  it  is  the  most  daring  act  of  rebellion  against  God,  to  assault  his 
visible  image  on  earth,  and  destroy  the  life  which  he  communicated. 
It  is  observable,  that  the  reason  given  for  the  punishment  of  the  mur- 
derer with  death,  is  taken  from  the  affront  which  he  offers  to  God, 
not  from  the  injury  which  he  does  to  man." — Scott's  Commentary, 
Gen.  chap,  ix. 
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to  give  a  more  enlarged — a  more  spiritual  sense — to 
the  divine  laws,  than  was  entertained  by  the  Jews 
of  that  day.  He  says,  "  Ye  have  heard  that  it  was 
said  by  them  of  old  time.  Thou  shalt  not  kill ;  and 
whosoever  shall  kill,  shall  be  in  danger  of  the  judg- 
ment ;  but  I  Say  unto  you,  that  whosoever  is  angry 
with  his  brother  without  a  cause,  shall  be  in  danger 
of  the  judgment ;  and  whosoever  shall  say  to  his 
brother,  Raca,  shall  be  in  danger  of  the  council : 
but  whosoever  shall  say,  Thou  fool,  shall  be  in  dan- 
ger of  hell-fire  *."  The  Scriptures,  on  all  occasions, 
in  the  New  as  well  as  Old  Testament,  denounce  the 
severest  vengeance  against  the  crime  of  murder. 
"  Now  the  works  of  the  flesh  are  manifest,  which 
are  these,  adultery,  fornication,  uncleanness,  hatred, 
variance,  emulations,  wrath,  strife,  envyings,  mur- 
ders, drunkenness,  &c.  and  such  like  ;  of  the  which, 
I  tell  you  before,  as  I  have  also  told  you  in  time 
past,  that  they  which  do  such  things  shall  not  inhe- 
rit the  kingdom  of  God  f ."  "  But  the  fearful,  (that 
is,  those  who  timidly  shrink  from  a  profession  of 
the  gospel,)  and  unbelieving,  and  the  abominable, 
and  murderers,  and  whoremongers,  and  sorcerers, 
and  idolaters,  and  all  liars,  shall  have  their  part  in 
the  lake  which  burnetii  with  fire  and  brimstone  ; 
which  is  the  second  death  t-"  The  Scriptures  also 
enjoin  the  most  ample  forgiveness  of  injuries  ;  and 

*  Vide  Dr.  Doddridge's  Expositor,  (vol.  i.  p.  196,)  and  other  Com- 
mentaries, for  a  particular  explanation  of  those  expressions.  Raca  is 
stated  to  mean  "  ivorthless  empty  fellow."  Thou  fool ;  that  is,  "  thou 
graceless,  wicked  villain." 

t  Gal.  V.  19.  X  I^ev.  xxi.  8. 
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We  are  again  and  again  warned,  that  if  we  do  not 
forgive  others  their  wrongs  against  us,  we  have  no 
hope  of  forgiveness  from  God.  "  If  ye  forgive  men 
their  trespasses,  your  heavenly  Father  will  also  for- 
give you ;  but  if  ye  forgive  not  men  their  trespas- 
ses, neither  will  your  Father  forgive  your  trespas- 
ses." "  And  his  lord  was  wroth,  and  delivered  him 
to  the  tormentors,  till  he  should  pay  all  that  was  due 
unto  him  :  so  likewise  shall  my  heavenly  Father  do 
also  unto  you,  if  ye,  from  yovir  hearts,  forgive  not 
every  one  his  brother  their  tresj^asses."  "  Put  on 
bowels  of  mercy,  kindness,  humbleness  of  mind, 
meekness,  long-suffering ;  forbearing  one  another, 
forgiving  one  another ;  if  any  man  have  a  quarrel 
against  any,  even  as  Christ  forgave  you,  so  al- 
so do  ye."  "  Be  patient  towards  all  men  :  see  that 
none  render  evil  for  evil  unto  any  man."  "  Avenge 
not  yourselves,  but  rather  give  jilace  unto  wrath : 
for  it  is  written.  Vengeance  is  mine ;  I  will  repay, 
saith  the  Lord.  Therefore,  if  thine  enemy  hunger, 
feed  him ;  if  he  thirst,  give  him  drink ;  for,  in  so 
doing,  thou  shalt  heap  coals  of  fire  on  his  head.  Be 
not  overcome  of  evil,  but  overcome  evil  with  good  *." 
No  language  can  be  more  plain  than  the  above. 
No  intimation  more  clearly  given  of  the  Divine  will, 
with  regard  to  murder,  in  any  supposeable  shape, 
and  all  the  propensities  of  the  heart,  from  which  the 
crime  emanates.  It  might  be  reasonably  supposed, 
that,  with  such  direct,  such  fearful  denunciations  of 
the  divine  vengeance  in  view,  few  would  be  found 

*  Matt.  vi.     Matt,  xviii.     Col.  iii.     1  Thess.  v.     Rora.  xii. 
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So  unthinking,  or  so  daring  as  to  bid  it  defiance. 
The  laws  of  God  and  of  man  have  united  their  clear- 
est dictates  on  the  subject ;  and  with  such  lumina- 
ries in  sight,  with  such  a  "  pillar  of  cloud  by  day, 
and  pillar  of  fire  by  night,"  it  might  have  been 
thought  that  few  would  have  wandered,  notwith- 
standing all  the  perversity  of  the  human  mind,  and 
the  depravity  of  the  human  heart.     But, 

"  Fools  do  rushj  where  angels  dare  not  tread." 

Almost  daily  experience  suffices  to  shew  how  wide 
of  the  truth  would  be  any  supposition  of  the  above 
kind ;  and  how  constantly,  in  the  modern  practice 
of  duelling,  the  great  mass  of  society  do  practically 
set  at  nought,  (or  are  ready  at  any  time  to  do  so,) 
and  trample  on  the  laws  of  God  and  man ;  and,  in- 
stead of  yielding  to  them  that  reverence  which  it  is 
their  highest  duty  and  their  highest  interest  to 
yield,  how  ready  most  are  to  transfer  a  willing  hom- 
age to  a  false  system  of  honour, — in  its  nature  at 
utter  variance  with  every  precept  of  the  Gospel  *. 

*  Defective  and  objectionable  as  Mandeville's  writings  are,  his  de- 
lineation on  this  point  is  correct,  (Fable  of  the  Bees, J — "  The  only 
thing  of  weight  that  can  be  said  against  modern  honour  is,  that  it  is 
directly  opposite  to  religion.  The  one  bids  you  bear  injuries  with 
patience  :  the  other  tells  you,  if  you  do  not  resent  them  you  are  not 
fit  to  live.     Religion  commands  you  to  leave  all  revenge  to  God  :  ho-  y^ 

nour  bids  you  trust  your  revenge  to  nobody  but  yourself,  even  where 
the  law  would  do  it  for  you.  Religion  plainly  forbids  murder :  ho- 
nour openly  justifies  it.  Religion  bids  you  not  shed  blood  upon  any 
account  whatever :  honour  bids  you  fight  for  the  least  trifle.  Reli- 
gion is  built  on  humility,  and  honour  upon  pride  : — How  to  recon« 
cile  them,  must  be  left  to  wiser  heads  than  mine." 

1)  .'J 
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Few,  indeed,  there  are,  who  have  resolution  not  thus 
*'  to  bow  the  knee  to  Baal  *."  This  presents  a 
strange  anomaly  in  the  history  of  modern  society. 
It  may  be  hoped,  that  so  detestable  a  remnant  of 
barbarism  as  duelling  is,  will  not  continue  to  hold 
its  ground  in  the  present  enlightened  age ;  and  fu- 
ture generations  will  perhaps  scarcely  credit,  that  it 
had  been  so  long  tolerated  in  a  country  professing 
to  be  guided  by  the  precepts  of  Christianity,  and  in 
which  the  Gospel  light  has  been  so  greatly  diffused 
as  it  has  been  in  our  highly  favoured  land.  At  the 
same  time,  the  present  occasion  may  not  be  unsuit- 
able for  offering  some  suggestions  as  to  the  causes 
which  seem  to  give  at  present  strength  to  the  prac- 
tice ;  and,  in  doing  this,  I  shall  be  unavoidably  led 
to  a  reference  to  some  of  the  prominent  arguments 
in  its  defence. 

It  apjiears,  that  for  this  purpose,  I  cannot  follow 
a  better  course,  than  in  referring  to  the  very  inte- 
resting, and  I  may  say  memorable  trial,  which  took 
place  last  summer,  on  the  occasion  of  the  death  of 
Sir  Alexander  Boswell  in  a  duel.  I  do  so,  as  the 
event  is  the  most  recent  of  any  of  the  kind  that  has 
unhappily  occurred, — as  the  proceedings  of  the  trial 
have  been  published  with  particular  care, — and  as 

*  AVe  justly  reprobated  the  conduct  of  France,  who,  during  the 
mania  of  the  late  Revolution,  established  the  idolatrous  worship  of 
the  "  Goddess  of  Reason."  The  government  of  France  had,  at  that 
wretched  period,  renounced  avowedly  Christianity,  which  professedly 
we  have  not  done ;  but  do  those  who  give  the  preference  above  re- 
ferred to,  differ  more  in  their  idolatry,  from  that  of  France,  than  in 
name?  "  Thou  shall  have  no  other  gods  before  me,"  is  the  first  of 
all  the  commandments. 
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the  case  is  peculiarly  strong',  from  the  very  aggra- 
vated provocation  which  had  been  given:  so  that, 
if  duelling  cannot  be  justified  in  such  circumstances,  / 
we  may  safely  say  that  it  can  be  justified  in  no  cir- 
cumstances whatever.  I  think,  too,  the  opportunity 
favourable,  of  farther  investigating  the  subject,  from 
the  eminent  talents  of  the  leading  counsel  who  con- 
ducted the  defence,  and  who  did  so  with  that  unri- 
valled skill,  and  eloquence — which  stamp  him  as 
one  of  the  first  pleaders  of  his  day.  He,  no  doubt, 
on  that  occasion,  put  forth  all  his  powers,  and  em- 
bodied,  in  strong  array,  all  the  most  forcible  argu- 
ments that  the  case  could  admit  of;  and  we  have, 
therefore,  I  think,  pretty  fairly  before  us,  in  this  ad- 
mirable defence,  most  of  the  strongest  reasons  that 
can  be  urged  in  favour  of  duelling,  clearly  and  elo- 
quently stated.  I  have  this  feeling  on  the  subject, 
as  I  have  no  wish  to  meet  the  question  in  a  side- 
wind, or  evasive  way,  my  object  being  to  elicit 
truth.  I  may  truly  say,  that  I  have  not  been  a 
hasty,  or  very  willing  convert  to  the  opinion  I  now 
entertain,  as  to  the  utter  unlawfulness  and  crimi- 
nality of  duelling.  Influenced  by  early  impressions, 
and  the  usual  prejudices,  so  long  as  I  saw  any  plau- 
sible ground  for  maintaining  a  contrary  opinion,  I 
was  unwilling  to  quit  that  ground.  But  as  the  evi- 
dence against  the  practice  is,  according  to  the  best 
judgment  I  have  been  able  to  exercise,  altogether 
irresistible,  I  should  hold  myself  basely  criminal  if 
I  withstood  such  conviction, — basely  criminal  if  I 
hesitated  to  avow  it. 
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The  following  appears  to  be  an  outline  of  the  argu- 
ments, with  regard  to  the  general  question  of  duel- 
ling, in  the  defence  referred  to : — That  it  is  the  mo- 
tive and  intention,  which  constitutes  the  essence  of 
all  crimes.  That  the  evils  which  duelling  tends  to 
prevent,  are  too  apt  to  escape  our  consideration. 
That  bad  as  the  remedy  is,  it  is  a  corrective  of  great- 
er immoralities,  and  a  preventive  of  greater  crimes — 
particularly  assassination.  That  it  tends  to  refine- 
ment of  manners,  courage,  and  manliness  of  charac- 
ter. That  the  practice  has  been  vindicated  by  high 
authorities, — Dr.  Johnson,  Dr.  Ferguson,  and  Lord 
Karnes.  That  duelling  is  not  to  be  viewed  as  un- 
qualified murder.  That  a  continvied  series  of  the 
verdicts  of  juries,  given  vmder  the  sanction  of  the 
courts  of  law,  constitute  that  practical  law  on  which 
the  subjects  of  the  land  are  entitled  to  rely.  That 
it  is  desirable  that  the  antiquated  severity  of  some 
of  our  laws  should  be  in  this  way  tempered.  The 
point  of  malicious  killing  is  again  rev^erted  to  as  es- 
sential to  establish  the  crime  of  murder.  The  se- 
verity of  the  statutory  law  against  duelling,  con- 
nected with  the  manners  of  the  period  of  its  enact- 
ment, and  the  prevalence  of  the  practice  in  the  I6th 
and  17th  centuries,  is  pointed  out.  Cases  are  stated, 
where  one  may  lawfully  take  the  life  of  another. 
The  circumstance  of  one  vindicating  his  character, 
when  placed  in  the  dilemma  of  either  shooting  his 
opponent,  or  living  an  outcast  from  society,  is  con- 
sidered stronger  than  any  of  the  supposed  cases, 
where  killing  another  is  lawful.     Though  a  great 
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proportion  of  duels  in  the  present  day  are  consider- 
ed to  proceed  on  justifiable  grovmds,  the  ordeal  of  a 
trial  is  deemed  essential.  The  small  number  who 
fell  in  duels  in  the  late  king's  reign,  compared  with 
what  fell  in  France  in  the  reign  of  Henry  IV. 
Several  cases  of  duelling  are  quoted,  to  elucidate  the 
principle  of  the  decisions  of  the  courts  of  justice  in 
those  cases. 

The  above  is  of  course  only  a  faint  outline,  of  a 
very  masterly  display  of  forensic  eloquence.  At  the 
same  time,  I  am  not  sensible  of  having  omitted  any 
of  the  prominent  points  enlarged  on  by  the  learned 
counsel.  In  offering  some  observations  on  those 
points,  I  shall  adhere,  as  near  as  possible,  to  the  or- 
der in  which  they  have  been  stated,  without  how- 
ever going  so  much  into  detail,  as  to  make  each  a 
distinct  subject  of  remark. 

The  first  point ; — "  That  it  is  the  motive  and  in- 
tention, which  constitute  the  essence  of  all  crimes^'' 
is  one  that,  in  every  view,  claims  the  first  notice, 
being  repeatedly  recurred  to  in  the  defence.  On  this 
head,  the  law,  both  in  England  and  in  Scotland,  in 
regard  to  duelling,  seems  quite  clear.  Without 
needlessly  multiplying  authorities,  I  shall  refer  only 
to  two,  whom  all  accord  in  respecting.  Mr.  Baron 
Hume,  as  before  quoted,  says,  "  When  a  duel  takes 
place  upon  a  challenge,  and  is  followed  with  the 
death  of  one  of  the  parties,  this  according  to  the 
law  of  Scotland,  is  murder  in  the  survivor,  how  fair 
and  equal  soever  the  manner  of  conducting  the  com- 
bat." Judge  Foster  says,  "  Deliberate  duelling,  if 
death   ensueth,  is,  in  the  eye  of  the  law,  murder. 
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For  duels  are  generally  founded  in  deep  revenge ; 
and  thougli  a  person  should  be  drawn  into  it,  not 
upon  a  motive  so  criminal,  but  merely  vipon  the 
pvmctilio  of  what  the  swordsmen  falsely  call  honour, 
that  will  not  excuse.  For  he  that  deliberately  seek- 
eth  the  blood  of  another  upon  a  private  quarrel, 
acteth  in  defiance  of  all  law,  human  and  divine, 
whatever  his  motive  may  be*."  The  learned  coun- 
sel has,  for  the  purpose  of  supporting  his  position 
that  a  proof  of  malice  must  be  shewn  to  render  the 
act  of  killing  in  a  duel  criminal,  inserted  in  his  speech 
a  quotation  from  Mr.  Hume's  Criminal  Law,  on  the 
nature  of  "  dole," — "  of  that  corrupt,  evil  intention, 
which  is  essential  to  the  guilt  of  any  crime f."  This 
is  a  principle  illustrated  with  all  the  perspicuity 
that  characterizes  the  able  writer  referred  to,  and  is 
one  which  never  can,  with  any  reason,  be  disputed. 
But  if  reference  had  been  made  to  other  parts  of  Mr. 
Hume's  work,  it  must  have  been  seen  that,  in  the 
eye  of  the  law,  the  act  of  duelling  inherently  mani- 
fests this  evil  intention.  The  learned  counsel,  in  his 
quotation,  has  laid  particular  emphasis  on  the  opi- 
nion of  Judge  Foster  with  regard  to  general  crime ; 
"  that  the  act  must  be  attended  with  such  circum- 
stances as  indicate  a  corrupt  and  malignant  disposi- 
tion, a  heart  contemptuous  of  order,  and  regardless 
of  society."  Yet  we  have  seen,  in  the  extract  be- 
fore given,  what  the  opinion  of  that  eminent  judge 

*  See  too  the  quotations  in  explanation  of  this  principle,  in  the 
charge  addressed  to  the  jury,  by  the  Lord  Justice-Clerk,  in  Mr. 
Stuart's  trial. 

f  Mr.  Stuart's  Trial,  p.  1 19. 
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was  as  to  the  crime  of  duelling.  No  opinion  can  be 
more  clearly  expressed  than  his  has  been.  Indeed, 
it  is  remarkable,  that  the  two  legal  authorities 
quoted  by  the  learned  counsel,  in  support  of  his 
theory,  should,  by  taking  the  context  of  their  writ- 
ings, so  directly  shew  how  untenable  it  is.  The  ques- 
tion, however,  rests  not  on  a  mere  legal  basis.  The 
fact  of  duelling,  being  in  its  nature  malicious  and 
wicked,  is  founded  on  the  plainest  dictates  of  rea- 
son and  of  religion.  That  "  duels  are  generally 
founded  in  deep  revenge,"  (in  the  words  of  Judge 
Foster,)  must  be  known  to  every  one.  "  Hatred, 
variance,  emulations,  wrath,  strife*  ;"  those  passions 
which  Scripture  so  severely  denounces,  are  all  iden- 
tified with  the  feeling  of  revenge ;  are  all,  in  their 
very  essence,  malicious  and  wicked,  and,  in  a  large 
proportion  of  instances,  all  form  the  root  and  prin- 
ciple of  duelling.  It  is  one  of  the  prominent  evils 
of  that  murderous  practice,  that  it  gives  such  full 
play  to  all  the  hellish  passions  of  the  heart ;  pro- 
motes at  once  their  excitement ;  and  admits  their 
gratification.  In  some  instances,  a  claim  has  been 
urged  to  a  refinement  of  feeling,  superior  to  such  a 
temper  of  mind,  as  all  of  us  are  willing  to  disown ; 
and  it  must  be  at  all  times  gratifying  to  see  any  rea- 
sonable ground  for  even  the  modified  admission  of 
such  a  claim.  But  let  us  not  be  too  prone  to  blind 
om'selves  on  such  matters.  If  even  all  the  irrita- 
tion— all  the  resentment  produced  by  the  first  cause 
of  offence,  could  be  laid  aside,  we  cannot  well  im- 

*  Gal.  V.  20. 
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in  the  field  of  combat,  avowedly  to  hazard  their  own 
lives,  and  to  endeavour  to  take  the  lives  of  each 
other,  without  entertaining  a  pretty  strong  feeling 
of  ill-will.  Yet  we  are  told  by  infallible  autho- 
rity :  "  He  that  loveth  not  his  brother,  abideth  in 
death.  'Wliosoever  hateth  his  brother  is  a  murder- 
er ;  and  ye  know  that  no  murderer  hath  eternal  life 
abiding  in  him*."  If  revenge,  in  its  most  rancorous 
shape,  does  not  at  all  times  impel  to  the  field  of  com- 
bat, is  there  no  pride,  no  selfishness,  no  tenacity  of 
worldly  distinction,  no  desire  of  worldly  applause, 
lurking  in  the  heart  ?  If  such  dispositions  do  exist, 
(and  who  can  say,  in  such  circumstances,  that  they 
do  not  ?)  we  know,  from  the  same  infallible  authori- 
ty, that  they  do  in  no  respect  justify,  but  greatly 
aggravate  the  guilt  of  the  proceeding  in  the  sight 
of  Him  "  who  searcheth  the  heart  and  trieth  the 
reins,"  and  "  whose  eye  is  purer  than  to  behold  in- 
iquity." Let  us  keep  in  mind,  that  the  severe  en- 
actments existing  in  every  Christian  country  against 
murder,  are  clearly  founded  on  the  authority  of  the 
divine  law,  and  obedience  is  due  to  that  law,  as  well 
as  to  the  law  of  our  land.  The  latter  we  may  frit- 
ter away  by  palliatives  and  explanations,  at  variance 
with  its  plain  intention ;  but  "  the  word  of  God  en- 
dureth  for  ever,"  and  will  admit  of  no  such  com- 
promise. The  law  of  our  country,  resting  on  the 
basis  of  the  divine  word,  has  very  distinctly  made  us 
to  understand  the  extent  to  which  we  may  go,  in 

*  1st  Epist.  of  St.  Jolai;  chap.  iii.  14. 
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taking  the  life  of  another  ;  and  it  seems  manifest,  in 
recurring*  to  those  authorities  which  constitute  the 
governing  principle  of  our  lives,  that  we  have  no 
warrant  for  considering  duelling,  if  death  ensues,  in 
any  other  light  than  as  aggravated  murder ;  aggra- 
vated, because  generally  attended  with  a  fixed  de- 
termination of  purpose — with  that  deliberate  pre- 
ference of  the  favour  of  man  to  the  will  of  Grod, 
which  we  know  to  be  abhorrent  in  his  sight*.  The 
established  law  against  duelling  is  too  clear  to  be 
met  in  any  other  way  than  that  in  which  it  has 
been  met  by  the  learned  counsel ;  namely,  in  the 


*  Different  instances  have  occurred  of  persons  who  have  fallen  in 
duels,  that  have  been  apparently  under  considerable  religious  impres- 
sions, and  who,  before  engaging  in  the  act,  have  expressed  a  deep 
sense  of  the  sinfulness  of  its  nature.  It  is  mournful  to  think,  that 
those  very  religious  impressions  increased  the  guilt  in  which  they  were 
deliberately  involving  themselves ;  sinning,  as  they  did,  "  against  the 
clearest  light."  Surely  it  is  a  painful  sight  to  see  our  fellow  creatures 
thus  dragged,  almost  as  struggling  victims,  to  the  altar  of  Moloch  ; 
the  souls  of  our  fellow  men  thus  cruelly  and  wantonly  sacrificed  at  the 
shrine  of  fashion's  idol ! 

As  particularly  applicable  to  what  has  been  stated  above,  I  shall  in- 
sert here  a  farther  extract  from  an  enlightened  author  already  quoted, 
(Dwight.)  "  I  well  know  that  duellists  profess  themselves  to  be  free 
from  these  passions  in  cases  of  this  kind,  and  declare  that  they  proceed 
to  these  horrible  rencounters  with  entire  coolness  and  good  nature. 
These  professions,  however,  have  not  the  most  distant  claim  to  credit. 
All  men,  who  feel  themselves  exposed  to  the  censures  of  mankind,  en- 
deavour to  rebut  them  in  the  best  manner  in  their  power.  Fair  pro- 
fessions are  the  most  obvious  means  of  rebutting  them.  In  the  same 
manner  the  bully  conceals  his  cowardice,  and  the  hypocrite  his  reli- 
gion ;  and  both  have  as  good  claims  to  be  believed  as  the  duellist. 
Cool,  indeed,  he  may  be,  in  some  instances,  that  is,  not  agitated  by 
fear,  but  every  thing  in  his  situation  and  in  his  conduct  proves  that 
he  is  angry  and  revengeful." 
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way  of  surmise  and  suggestion.  No  one  knows 
better  than  lie  does  how  to  throw  a  dazzling  glare 
— a  sort  of  blue  light,  over  a  dark  corner  of  his  ar- 
gument. No  one  can  glide  more  lightly  over  ground 
that  is  apt  to  yield  to  the  pressure ;  to 

"  Just  hint  a  fault,  and  hesitate  dislike." 

Secondly, — "  The  advantages  of  duelling^''    The 
learned  counsel  has,  under  this  head,  in  a  space  of 
no  great  extent,  grouped  together  a  considerable  va- 
riety of  advantages  of  a  very  fascinating  description. 
The  opinions,  however,  that  have  been  delivered  on 
this  point  ought  to  be  received  only  after  the  test  of 
the  examination,  which  they  naturally  call  for,  as 
the  artist's  skill  sometimes  heightens  perspective  by 
a  crowd  of  figures  that  singly  could  not  pass.     The 
learned  counsel  has  observed,  "  It  ought  in  fairness 
to  be  remembered,  that  however  awkward,  however 
unequal  and  immoral  a  remedy,  it  (duelling)  may  ap- 
pear, yet  that  in  point  of  historical  fact,  it  has  come 
as  a  corrective  to  greater  immoralities,  and  a  pre- 
ventive   of  greater    crimes.      It  is  well  known  to 
all  who  are  well  versed  in  history,  that,  in  point 
of  fact,  the  practice  of  honourable  duelling  supersed- 
ed the  guilt  and  atrocity  of  private  assassination." 
Courage,  courtesy  of  manners,  and  many  of  the  at- 
tractive graces  of  life,  are  also  described  as  flowing 
from  the  same  source.     With  regard  to  the  preven- 
tion of  assassination,  it  does  not  apj)ear  in  what  re- 
spect history  bears  out  the  opinion  of  the  learned 
counsel.     I  rather  think  it  tends  to  an  opposite  con- 
clusion.     At  the  period  when  duelling  spread  its 
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widest  havoc  over  Europe,  the  practice  of  assassina- 
tion too  was  extensively  engaged   in  the  work  of 
death :  the  origin  of  both  was  much  the  same, — a 
barbarous  state  of  manners,  and  that  cruelty  and  blood- 
thirstiness  of  disposition  which  a  long-continued  state 
of  war  and  commotion  is  so  sure  to  encourage.     In 
proportion  as  knowledge,  and  the  light  of  Christi- 
anity spread  in  Europe,  a  more  refined,  a  more  hu- 
mane conduct  gradually  prevailed.    As  the  sun  rose 
in  the  firmament,  the  shades  of  night  receded.     I 
have  not  at  hand  the  means  of  referring  to  the  ori- 
ginal authorities  every  where  quoted  ;   but  the  fact 
seems  no  where  doubted,  that  the  system  of  duelling 
was,  in  the  southern  nations  of  Europe,  pvished  to 
fully  as  excessive  an  extent  as  in  the  more  northern 
countries, — while  the  atrocities  of  private  assassina- 
tion existed  to  perhaps  a  greater  degree.     All  wri- 
ters point  out  Italy  as  pre-eminent  in  the  latter  hor- 
rid practice,  and  it  so  continues  to  this  day,  as  just- 
ly stated  by  the  learned  counsel.     If  the  hypothesis 
alluded  to  were  correct,   it  might  have  been  expect- 
ed that  assassination  should  have  been  least  known 
where  its  more  honourable  rival,   duelling,  prevail- 
ed;  and  that  the  poison  should  have  ceased  its  ope- 
ration where  its  kindred  antidote  was  abundantly  at 
hand.     But  the  history  of  both  the  north  and  south 
of  Europe  seems  to  shew  the  reverse  of  this  as  the 
fact.     The  most  enlightened  men  of  their  day,  Sul- 
ly and  Bacon,  seem  to  have  had  no  such  impression 
as  to  the  supposed  advantage  of  duelling,  when  they 
laboured  with  all  their  minds  to  extirpate  it  as  a 
moral  pestilence  from   the  earth.     In  the  very  na- 
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ture  of  things,  such  an  advantage  never  can  follow. 
It  would  be  contrary  to  all  the  general  analogies, 
and  properties  of  nature,  that  the  evils  of  one  sub- 
stance should  correct  those  of  another  of  the  same 
component  character.  And,  what  is  true  in  the  phy- 
sical, is  not  less  so  in  the  moral  world.  "  Doth  a 
fountain  send  forth  at  the  same  place  sweet  water 
and  bitter*?"  We  must  then  recur  to  a  juster,  a 
higher  source,  for  an  explanation  of  the  change  which 
has,  to  a  material  extent,  taken  place,  in  regard  to 
the  practice  of  both  duelling  and  assassination.  That 
cause  seems  indisputably  the  increased  diffusion  of 
Christian  light  and  knowledge,  of  which  the  progress 
in  the  northern  part  of  Europe,  during  the  two  last 
centuries  of  its  history,  has  been  great.  If  duelling 
has  been  enabled  to  hold  its  ground  more  tenaci- 
ously than  assassination,  it  is  because  the  latter  pre- 
sents itself  to  our  sight  in  undisguised  horror,  which 
the  former  does  not  quite  do  : 

''  It  is  a  monster  of  such  hideous  mien. 
As  to  be  hated,  needs  but  to  be  seen." 

Whereas  duelling  has  been,  in  pleasing  the  eye  of 
the  world,  daubed  over  with  a  sort  of  glossy  tint  that 
conceals  a  little  its  true  character,  its  native  defor- 
\J  mity  ;  but  both  are  of  the  same  kindred,  both  of  the 
same  meretricious  origin.  The  cause  of  the  distinc- 
tion in  regard  to  the  southern  countries  of  Europe 
is  manifest.  These  countries  are,  in  moral  culture, 
a  century,  perhaps  two  centuries,  behind  their  more 
favoured  neighbovu's.     Bowed  to  the  earth  under 

*  Epistle  of  St.  James,  chap.  iii. 
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the  miserable  thraldom  of  Roman  Catholic  superstl-  l,^ 
tioii,  the  human  mind  is  there  still  kept  in  the  fet- 
ters of  ignorance,  the  Gospel  light  has,  (by  detesta- 
ble artifice,)  been  in  a  great  measure  shut  out  from 
regions  which  nature  seems  to  have  designed  as  the 
garden  of  the  world ;  its  ray  there  feebly  and  indis- 
tinctly glimmers  ;  its  precepts  are  little  practised ; 
those  rules  of  conduct  which  the  Gospel  so  directly 
prescribes,  are  comparatively  little  observed ;  and 
the  blessings  it  never  fails  to  impart,  comparatively 
little  known.  All  this,  however,  is  merely  compa- 
rative, and  nothing  more.  Let  it  not  be  for  a  mo- 
ment understood  from  any  thing  I  may  have  said, 
that  we,  in  the  northern  hemisphere,  have  gone  far 
enough,  and  need  seek  no  farther  advances.  Wide, 
grievously  wide,  indeed,  would  this  be  of  the  truth. 
All  that  I  mean  to  aver  is,  that  in  proportion  as 
knowledge  and  civilization,  founded  on  Christian 
principle,  are  cultivated  in  any  country,  or  in  the 
mind  of  any  individual,  in  that  proportion  will  it 
generally  be  found,  that  the  shedding  of  the  blood 
of  our  neighbour,  in  any  form,  or  under  any  pretext, 
is  held  in  detestation.  The  idea  of  correcting  pri- 
vate assassination  by  duelling,  is  not  new.  About 
the  end  of  the  13th  century,  in  the  reign  of  Philip 
the  Fair  of  France, — a  prince  whose  enlightened  un- 
derstanding outstripped  the  darkness  of  his  age — a 
clamour  on  the  like  ground  was  excited  against  an 
edict  which  that  king  had  wisely  published  at  that 
early  period,  for  the  prohibition  of  duelling,  and 
which  he  was  thereby  compelled  to  recal.  It  was 
allowable  that  the  argument  should  be  urged  on  the 
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part  of  the  learned  counsel ;  but  surely  the  prece- 
dent, in  the  reign  of  Philip,  is  not  one  to  be  now  fol- 
lowed.   Surely  it  is  time  to  have  done  with  such  bar- 
barous notions,  and  such  not  less  barbarous  usages. 
It  has  been  stated,  that  "  the  high  and  general 
esteem  in  which  courage  and  intrepidity  are  held," 
is  among  the  fruits  of  duelling.     That  the  familiar 
shedding  of  blood  tends  to  promote  the  courage  par- 
taking of  ferocity  of  character,  is  quite  clear:  ex- 
perience shews  it  to  be  so  at  all  times.     But  this  is 
not  surely  the  courage  one  would  wish  to  see  pro- 
moted in  a  civilized   country.     There  no  courage 
ought  ever  to  be  truly  jDrized  that  is  not  founded  on 
virtuous,  on  Christian  principle.     Courage  of  this 
kind,  actuated  by  a  right  motive,  and  directed  to  a 
right  end,  is  indeed  a  noble  object,  and  justly  merits 
all  the  applause  that  usually  accompanies  its  exer- 
cise.    It  is,  too,  the  only  kind  of  courage  that  can 
be  absolutely  relied  on;  for,  having  principle  as  its 
basis,  it  is  founded  on  a  rock,  and  cannot  be  shaken. 
The  feeling  appears    to  have  been  uniform  in  all 
ages.     I  forget  what  classical  author  it  is  who  de- 
scribes the  virtuous  man  struggling  with  difficulty, 
as  a  sight  worthy  of  the  gods  to  behold.     And  the 
Latin  poet  well  expresses  the  stability  of  virtuous 
resolution: — 

"  Justum  et  tenacem  propositi  virum 
Non  civium  ardor  prava  jubentium 
Non  vultus  instantis  tyranni 
Mente  quatit  solida 


Si  fractus  illabatur  orbis 
Impavidum  ferient  ruinfe." 


The  introduction  of  Christianity  has  in  no  degree 
impaired  the  foundations  of  true  courage.     On  the 
contrary,  it  has  elevated,  it  has  ennobled  its  charac- 
ter.    Whether  we   direct   our   view   to   ancient  or 
modern  times,  the  courage  such  as  I  speak  of  holds 
its  place  in  the  human  breast  quite  independently  of 
any  such  artificial,  of  any  such  imaginary  prop  as 
the  practice  of  duelling.     We  have  seen  that  duell- 
ing was  altogether  unknown  to  the  nations  of  an- 
tiquity most  distinguished  by  bravery.     In  descend- 
ing to  later  times,  the  case  does  not  admit  of  such 
conclusive  illustration;  but  no  reasonable  doubt  can 
be  entertained  regarding  it.     The  pages  of  Christian 
history  are  full  of  examples  of  heroic  firmness  and 
intrepidity  in  the   hour  of   trial.     If  we  turn  our 
view  to  the  early  ages  of  Christianity,  can  there  be 
a  more  striking  model  of  this  than  is  to  be  met  with 
in  the  character  of  the  great  Ajjostle  of  the  Gentiles, 
who,  to  the  most  sympathizing  heart,  and  the  ut- 
most tenderness  of  feeling*,  united  a  degree  of  for- 
titude, of  intrepid  ardour   and   boldness,  that  have 
never  been  surpassed  ?  He  was  indeed  "  a  burning 
and  a  shining  light;"  but  much  the  same  spirit  ani- 
mated generally  the  Christians  of  the  early  ages  of 
the  church,  in  the  severe  j^ersecutions  to  which  they 
were  at  different  times  exposed.     Their  cahnness, 
their  resolution,  and  their  constancy  in  the  midst  of 
grievous  sufferings,  fill  the  mind  with  astonishment. 
In  following  the  current  of  history,  we  find  the  same 

*  Our  language  presents  few  descriptions  more  beautiful  than  the 
parting  scenes  of  St.  Paul  from  his  faithfully-attached  friends.  (Acts 
XX.  and  xxi.)     Vide  also  2  Cor.  xi. 
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magnanimous  spirit  ui)holding  the  victims  of  sub- 
sequent cruelties  so  horridly  exercised  among  the 
Waldenses,  the  Albigenses,  and  the  noble  martyrs 
of  our  Reformation  at  home  and  abroad.  All  the 
ilhistrious  persons  whose  blood  was  shed  for  the 
faith  which  they  professed,  and  whose  history  has 
reached  us,  appear  to  have  been  actuated  by  the 
truest  principles  of  unalterable  courage.  The  pro- 
tracted sufferings  of  imprisonment,  of  torture,  of  the 
sword,  of  the  flames,  did  not  appal  them.  In  the 
present  happy,  tranquil  times,  we  cannot  picture  to 
ourselves  any  distinct  idea  of  the  extent  of  such 
heart-rending  miseries;  but  every  one  must  be  sen- 
sible that  none  could  have  endured  such  an  ordeal, 
but  those  who  were  actuated  by  courageous  feeling 
of  very  high  tone.  Yet,  in  so  far  as  our  knowledge 
of  any  of  the  persons  alluded  to  extends,  can  we  sup- 
pose that,  consistently  with  their  principles,  any 
earthly  consideration  would  have  induced  them 
(ready,  as  they  proved  themselves,  to  lay  down  their 
lives  in  a  right  cause)  to  do  so  in  the  way  practised 
in  modern  duelling,  or  to  take  the  life  of  any  one, 
even  of  their  bitterest  enemies,  by  such  means  ?  The 
question  need  only  be  stated,  to  carry  with  it  its 
own  answer.  If  the  thing  was  not  lawful  to  them, 
— if  it  was  not  necessary,  as  a  means  of  strengthen- 
ing their  courage,  can  the  practice  be  so  to  us  ? 
When  we  stand  at  the  bar  of  God,  at  the  final  day 
of  retribution,  our  conduct  >vill  be  measured  by  the 
same  standard  as  theirs  will  be;  it  will  be  weighed 
in  the  same  balance.  While  on  this  subject,  I  am 
induced  to  observe,  that  there  is  no  end  to  the  para- 
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doxe8  in  which  the  human  mind  is  apt  to  bewilder 
itself.  I  remember,  some  years  ago,  its  being  stre- 
nuously urged  in  Parliament  by  a  leading  authority 
there  *,  that  bull-baiting  ought  to  be  countenanced 
and  continued  in  this  country  as  useful  in  promot- 
ing the  national  courage.  Surely,  of  all  the  cruel 
pastimes  in  this  kingdom,  there  can  be  none  more 
calculated  to  brutalize  the  character  of  the  people 
than  this,  and  its  existence  is  a  scandal  to  the  coun- 
try that  tolerates  it.  Instead  of  courage  mingling 
with  it,  cowardice,  mixed  with  ferocity,  is  the  only 
feature  to  be  recognized  f.  We  find,  too,  that  the 
abolition  of  the  combats  of  gladiators  was  apparent- 
ly looked  to  with  no  favourable  eye,  as  ominous 
with  regard  to  the  national  courage  of  that  day. 
The  author  of  the  Decline  and  Fall  of  the  Roman 
Empire,  referring  to  that  event,  observes,  "  The  ci- 
tizens, who  adhered  to  the  manners  of  their  ances- 
tors, might  perhaps  insinuate  that  the  last  remains 
of  a  martial  spirit  were  preserved  in  this  school  of 
fortitude,  which  accustomed  the  Romans  to  the 
sight  of  blood,  and  to  the  contempt  of  death, — a 
vain  and  cruel  prejudice,  so  nobly  confuted  by  the 
valour  of  ancient  Greece  and  of  modern  Europe :]:." 

*  I  believe  the  late  Mr.  AVindham. 

t  Another  recent  attempt  has  been  unsuccessfully  made  in  Parlia- 
ment to  abolish  this  practice.  The  argument  that  was  used  is  suffi- 
ciently strange, — that,  because  other  modes  of  cruelty  exist,  we  are 
to  do  nothing  towards  the  suppression  of  that  which  is  directly  tangi- 
ble, and  which  meets  the  eye  in  circumstances  of  ferocity  peculiarly 
aggravated. 

J  It  is  a  striking  proof  of  the  effect  of  habit  and  prejudice,  that 
those  cruel  shows  found  an  advocate  in  the  benevolent,  enlightened 
Cicero,  from  the  erroneous  impression  mentioned. 
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In  ranking  duelling  with  such  visages,  it  is  certain- 
ly not  placed  with  any  very  honourable  fraternity. 
But,  I  doubt  not,  the  time  will  come,  when  it  will 
be  found  to  have  just  as  little  claim  to  the  merit  of 
promoting  laudable  courage. 

The  learned  counsel  has  classed  among  the  ad- 
vantages resulting  from  duelling,  "  the  universal 
diffusion  of  fairness,  manliness,  forbearance,  and 
handsome  conduct  among  all  the  gentlemen  of  the 
land."  The  opinion  of  the  learned  counsel  on  this 
point  is  far  from  being  peculiar.  It  is,  on  the  con- 
traiy,  supported  by  very  general  assent.  It  must 
not,  however,  be  rashly  admitted,  as  there  is  much 
to  qualify  it,  if  not  to  prove  that  it  is  wholly  found- 
ed in  error.  A  good  deal  of  what  has  been  already 
said  may  apply  here.  Let  it  be  farther  noticed,  that 
the  inferences  to  which  we  have  been  adverting 
have  been  drawn  from  jiremises  which  cannot  be 
admitted,  namely,  that  it  is  lawful  to  do  evil  that 
other  evil  may  be  averted,  or  good  produced.  This 
is  an  admission  which  would,  in  human  affairs,  open 
the  flood-gates  for  a  torrent  of  mischief.  The  learn- 
ed counsel  pretty  fully  admits,  that  duelling  is  "  an 
awkward,  imperfect,  unequal,  and  immoral  remedy" 
for  the  evils  he  points  out.  There  cannot  seeming- 
ly be  a  greater  reflection  cast  on  the  municipal  re- 
gulations of  any  country,  than  the  supposed  neces- 
sity of  resorting  to  such  a  remedy ;  than  to  suppose 
that  it  can  be  necessary  to  tolerate  especially  one 
kind  of  murder,  for  the  purpose  of  averting  another 
of  a  worse  description  ;  or  to  call  in  such  an  auxili- 
ary for  the  purpose  of  producing  any  ideal  advan- 


B5 

tage  whatever.  In  the  decline  of  the  Roman  em- 
pire, while  that  mighty  fabric  was  like  a  venerable 
ruin  dropping  to  decay,  it  was  one  of  the  wretched 
shifts  of  that  period  to  employ  one  horde  of  barbar- 
ous invaders  to  repel  another  :  and  lax  governments 
have  at  different  times  employed  desperadoes  as  a 
cover  of  their  weakness.  Such  unworthy  resources 
can  only  be  the  refuge  of  governments  in  the  last  stages 
of  decrepitude  or  depravity.  But,  is  not  the  like  princi- 
ple, in  the  case  of  municipal  regulation,  acted  on  where 
a  government  seeks  to  bolster  up  the  public  welfare 
on  so  rotten  a  foundation  as  that  of  arraying  one  set 
of  crimes  as  the  opponents  of  another  ?  This  ob- 
jection, however,  is  the  least  consideration.  There 
is  one  of  more  magnitude  infinitely,  in  the  direct 
tendency  which  such  a  principle  has  to  call  in  ques- 
tion the  wisdom  and  the  excellence  of  the  moral 
government  of  the  universe.  To  degrade  to  the  level 
of  our  feeble  perceptions  the  power  of  Omnipotence, 
by  supposing  for  a  moment,  that  it  could  be  ever 
necessary  for  the  Almighty  to  enter  into  a  species  of 
compromise  with  his  rebellious  creatures,  and  for 
the  purpose  of  preserving  one  portion  of  the  moral 
empire  somewhat  entire,  to  deliver  up  the  rest  to 
the  scope  of  their  lawless  imaginations.  The  mind 
of  every  one  must  surely  recoil  from  any  such  idea. 
The  beautiful  order  of  creation,  and  the  infinitely 
wise  system  of  providential  arrangement,  so  calcu- 
lated to  fix  on  every  reflecting  mind  the  most  so- 
lemn impressions  of  adoring  reverence  and  grati- 
tude, can  admit  of  no  supposition  of  any  such  de- 
fect as  this.     The  Apostle  says,  "  God  cannot  be 
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tempted  with  evil,  neither  tempteth  he  any  man." 
Away  then  with  such  derogatory  notions  as  these. 
The  bitterness  of  the  "  waters  of  Marah"  is  to  be 
rectified,  and  "  the  waters  made  sweet"  by  the  use 
of  widely  different  means.  Let  it  be  done  "  by  the 
leaves  of  the  tree  of  life,  which  are  "  for  the  healing 
of  the  nations*." 

The  above  has  been  stated  under  the  momentary 
admission,  that  some  short-lived,  temporary  advan- 
tage, might  emanate  from  duelling,  in  the  way  of 
refined  courtesy  of  manners.  But  really  I  cannot 
discover  the  least  solid  ground  for  any  such  assump- 
tion. I  have  known  repeated  and  decided  examples, 
where  the  spirit  of  duelling  has  led  to  much  over- 
bearing insolence ;  much  violence ;  and  where  the 
thirst  of  blood  has  been  evidently  sharpened  by 
a  certain  confidence  in  superior  dexterity  in  the 
work  of  death.  Such  a  feeling  as  this  is,  I  believe, 
very  far  from  uniformly  prevailing.  But  we  must 
also  throw,  into  the  scale  of  inducement,  the  desire 
to  shine  in  feats  of  single  combat ;  the  sort  of  glare 
and  glitter,  that  the  estimation  of  the  world,  in  its 
wisdom,  or  rather  in  its  depravity,  is  apt  to  throw 
around  such  deeds  of  darkness.  In  doing  all  this, 
and  in  reckoning  that  temper  of  mind,  which  such 
habits  of  society  are  sure  to  keep  alive,  I  am  per- 
suaded that  the  inverse  of  the  proposition  is  the 
tiiith ;  and  that,  in  casting  up  the  account  of  good 
and  evil,  we  shall  find  that  the  license  of  duelling 
leads  to  far  more  insolence — far  more  violence,  than 

*  Exod.  XV.  23,  &c.     Rev.  xxii.  2. 
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it  can  ever  check.     Is  it  indeed  natural  to  suppose, 
that  a  practice,  confessedly  engendered  in  barbarism, 
and  that  is  nurtured  by  blood,  can  ever  produce  a 
softened — refined  tone  of  manners  ?     If  it  be  asked, 
how  are  refinement  and  courtesy  to  be  cultivated  ? 
I  think  we  need  not  go  farther  than  the  precepts  of 
Him  "  who  spake  as  never  man  spake  ?    On  whose 
divine   authority  we   are  again  and  again  told,  in 
many  Scriptural  passages,  to  be  "  kindly  affectioned 
one  to  another,  with  brotherly  love ;  in  honour  pre- 
ferring one  another ; — to  be  "  kind  one  to  another, 
tender-hearted,  forgiving  one  another,  even  as  God, 
for  Christ's  sake,  hath  forgiven  us  ;" — to  be  "  piti- 
ful, courteous."     This  is  the  foundation  of  the  only 
true  politeness, — a  politeness   perfectly  compatible 
with  the  greatest  accomplishment  of  manners, — the 
highest  refinement  of  taste,  though  it  may  differ  con- 
siderably from  that  spuriovis  description  which,  like 
a  gilded  counterfeit,  "  shifts  in  splendid  traffic  round 
the  land." 

That  the  human  mind  is  not  so  wholly  debased  as 
to  be  only  kept  in  check — to  be  only  forced  to  the 
observance  of  the  decencies  of  life,  by  the  pains  and 
penalties  of  duelling,  may,  I  think,  be  collected  from 
the  circumstances  of  those  classes  of  society  who  are 
never  called  on  to  engage  in  such  combats  ;  the  mi- 
nisters of  the  Gospel*,  and  the  judges  of  our  land. 
The  obvious  fact  that  we  rather  look   for  an  in- 

•  If  duelling  is  not  a  violation  of  the  divine  laws,  why  should  the 
feeling  be  so  uniform  as  to  the  indecency  of  clergymen  engaging  in 
such  matters  ?  The  conduct  of  all  of  us  will  be  tried  by  the  same 
standard,  and  if  the  practice  is  inadmissible  as  to  clergymen,  how  can 
it  be  safe  as  to  others  ? 
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creased  degree  of  urbanity  in  those  who  hold  such 
stations,  tends  somewhat  to  shew  that  duelling  is 
not  essential  for  maintaining  that  urbanity,  and  that 
the  object  is  to  be  more  certainly  attained,  by  rais- 
ing the  tone  of  national  feeling.  If  we  desire  evi- 
dence of  much  the  same  nature,  on  a  more  extend- 
ed scale,  let  us  direct  our  view  to  France,  where,  as 
has  been  seen,  the  abolition  of  duelling  took  place, 
in  one  of  the  most  splendid  eras  of  her  history. 
We  have  not  heard  that  at  that  memorable  period 
the  number  of  assassinations  were  found  to  have 
increased  ;  that  the  martial  ardour,  or  energies  of 
the  country,  became  from  that  cause  paralysed ;  or 
that  the  politeness  of  that  proverbially  polite  time 
was  found  to  have  diminished.  The  allegation  lies 
against  us,  that  we  are  in  some  things  too  much 
prone  to  imitate  the  habits  of  our  continental  neigh- 
bours. Here  is  presented  a  safe  model  for  our  imi- 
tation. Here  experience  has  opened  to  our  view  an 
honourable  path,  one  in  which  we  may  securely 
proceed,  and  one  leading  to  sure  results.  Many 
were  the  evils  that  France,  during  a  long  succession 
of  years,  in  the  late  eventful  contest,  brought  on  the 
nations  of  Europe.  It  would,  indeed,  be  a  gratify- 
ing sight  to  see  that  country  now  made  indirectly 
the  means  of  awakening  any  of  her  neighbours  to  a 
sense  of  that  duty  which  religion,  morality,  and  the 
claims  of  civilized  and  social  life — all  life's  relative 
ties,  so  strongly  impose.  We  may  here  safely  say, 
"  Go,  and  do  thou  likewise  *." 

*  It  will  be  of  course  understood  that  this  refers  to  the  period  of 
the  abolition  of  duelling  in  France^  not  to  the  more  recent  practice 
of  that  country. 
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Thirdly^ — "  The  <practice  of  duelling  vindicated 
by  Dr.  Johnson.,  Dr.  Ferguson,  and  L,ord  Karnes.'^ 
Having  already  enlarged  much  farther  in  this  dis- 
cussion than  I  had  any  intention  of  doing,  I  must 
now  endeavour  proportionately  to  abridge  what  may 
yet  remain  to  be  said.  At  the  head  of  the  above 
respectable  triumvirate  stands  a  name  that  may  be 
truly  called  "  clarum  et  venerahile  nomen,^^ — a  name 
which  most  have  been  accustomed  from  earliest 
youth  to  reverence.  To  apply  his  own  words,  we 
may  even  now  justly  say  of  Dr.  Johnson,  that  in 
his  works  "  he  speaks,  and  attention  watches  his 
*'  lips ;  he  reasons,  and  conviction  closes  his  periods." 
He  was  one  of  that  superior  order  of  beings  who 
seem  to  be,  at  wide  intervals,  from  time  to  time, 
raised  up  as  teachers  of  mankind  :  sages  who,  by 
their  endowments,  add  lustre  to  the  human  charac- 
ter, and  give  enlargement  to  the  sphere  of  human 
intellect.  With  all  this  feeling,  however,  we  must 
be  cautious  of  carrying  reverence  to  excess.  The 
adage,  "  nullius  addictus  jurare  in  verba  magistri" 
to  a  certain  extent  ought  to  be  the  rule  of  every 
one,  at  all  capable  of  exercising  a  sound  judgment; 
and  however  eminent  a  writer  may  be,  we  must 
be  careful  not  to  receive  the  illustrations  of  what 
he  may  have  considered  as  truth,  for  truth  itself. 
Any  one  acquainted  with  the  history  of  Dr.  John- 
son, must  be  aware,  that  vigorous  as  were  his  men- 
tal powers,  and  rich  as  were  the  stores  of  his  un- 
derstanding, he  sometimes  entertained  opinions 
which  are  not  now  thought  to  bear  the  stamp  of 
correctness.    Fallibility  marks  all  human  judgment; 
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and  we  have  often  occasion  to  say  of  the  wisest  and 
best,  what  a  noble  writer  says  of  a  person  once  emi- 
nent, "  Alas  poor  human  nature  *."  This  appears 
stongly  evinced  in  regard  to  the  question  on  which 
the  opinion  of  Dr.  Johnson  has  been  now  quoted. 
In  so  far  as  any  opinion  he  may  have  expressed,  has 
a  tendency  to  give  countenance  to  duelling,  it  is 
contrary  to  Scripture,  and  is  therefore  plainly  erro- 
neous. Whether  Dr.  Johnson  was,  or  was  not  se- 
rious, or  was  doubtful  as  to  the  sentiments  he  ut- 
tered, it  is  deeply  to  be  lamented  that  any  such  sen- 
timents should  have  the  authority  of  his  name,  as 
manifest  evil  consequence  must  have,  and  has,  re- 
sulted,— effects  which  would  have  filled  his  benevo- 
lent mind  with  indescribable  horror,  if  they  could 
have  been  in  their  fulness  presented  to  his  view. 
That  the  opinion,  however,  of  Dr.  Johnson  on  the 
subject  of  duelling  was,  as  far  as  possible  from  being 
a  settled  opinion,  is  made  quite  clear  by  a  note  in- 
serted in  Mr.  Boswell's  interesting  biographical  his- 
tory, which,  as  it  has  been  omitted  in  the  quota- 
tions of  the  learned  Counsel,  I  am  induced  to  insert 
here.  It  abundantly  shews  that  Dr.  Johnson,  as 
well  as  his  biographer,  had,  to  say  the  least,  great 
doubts. 

"  I  think  it  necessary  to  caution  my  readers 
against  concluding,  that,  in  this  or  any  other  con- 
versation of  Dr.  Johnson,  they  have  his  serious  and 
deliberate  opinion  on  the  subject  of  duelling.  In 
my  journal  of  a  Tour  to  the  Hebrides,  third  edition, 

*  Lord  Chesterfield's  character  of  BoHngbroke. 
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p.  386,  it  appears  that  he  made  this  frank  confes- 
sion : — "  Nobody  at  times  talks  more  laxly  than  I 
do  ;"  and  Ibid.  p.  231,  "  He  fairly  owned  he  could 
not  explain  the  rationality  of  duelling."  We  may 
therefore  infer,  that  he  covild  not  think  that  justi- 
fiable which  seems  so  inconsistent  with  the  spirit  of 
the  Gospel.  At  the  same  time,  it  must  be  confess- 
ed, that  from  the  prevalent  notions  of  honour,  a  gen- 
tleman who  receives  a  challenge,  is  reduced  to  a 
dreadful  alternative.  A  remarkable  instance  of  this, 
is  furnished  by  a  clause  in  the  will  of  the  late  Co- 
lonel Thomas  of  the  Guards,  written  the  night  be- 
fore he  fell  in  a  duel,  September  3,  1783  : — "  In  the 
first  place,  I  commit  my  soul  to  Almighty  God,  in 
hopes  of  his  mercy  and  pardon  for  the  irreligious 
step  I  now  (in  compliance  with  the  unwarrantable 
customs  of  this  wicked  world,)  put  myself  under 
the  necessity  of  taking." 

In  alluding  to  the  other  authorities  quoted  by  the 
learned  counsel,  Dr.  Ferguson  and  Lord  Kames,  it 
is  not  necessary  to  go  into  a  particular  examination 
of  the  grounds  on  which  the  opinions  of  those  emi- 
nent writers  are  founded.  As  matter  of  general  ob- 
servation, I  am  led  to  notice  that,  as  much  of  the 
criminality  of  duelling  hinges  on  the  point  of  its 
being  a  breach  of  the  Divine  Law,  the  condemnation 
which  it  will  call  forth,  must  a  good  deal  depend  on 
our  implicitly  receiving  the  Scrij)tures  as  the  reveal- 
ed will  of  God ;  on  our  belief  in  Revelation,  and  on 
the  degree  in  which  it  influences  the  general  habits 
of  our  mind  and  conduct.  How  far  this  applies  in 
the  case  of  the  two  authors  referred  to,  I  need  not 
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particularly  point  out,  as  any  one  can  judge  regard- 
ing it.  High  as  the  authorities  are,  their  reasoning 
on  this  point  appears  to  exhibit  some  very  palpable 
fallacies.  It  is  sufficient  to  refer  to  the  quotations 
given  by  the  learned  counsel,  to  see  how  inextricable 
the  labyrinth  is  in  which  they  are  entangled,  in 
their  endeavour  in  any  plausible  way,  to  reconcile 
the  many  acknowledged  evils  of  duelling,  with  any 
thing  like,  I  do  not  say  religion  or  law,  but  plain 
sense.  Dr.  Ferguson  describes  duelling  as  the  con- 
sequence of  "  singular  caprice;"  as  a  practice  in 
which  "  the  dignity  of  justice  is  made  to  stoop  to 
>/  the  caprice  of  fashion,"  as  "  absurdity,"  "  folly  *." 
Lord  Kames,  in  a  passage  immediately  following  the 
quotation  introduced  by  the  learned  counsel,  sets 
about  devising  means  for  getting  rid  of,  or  at  least, 
modifying  the  evil;  and  one  of  those  means  is  the 
establishment  of  a  court  of  honour.  He  considers 
"  the  frequency  of  duels,  in  modern  times,  as  no 
slight  symptom  of  degeneracy:  Regardless  of  our 
country,  selfishness  is  exerted  without  disguise 
when  reputation  or  character  is  in  question."  The 
reprehensible  nature  of  duelling  is  very  abundantly 
admitted;  but  it  has  been  thought  necessary,  in  ac- 


*  We  trust  that  there  will  be  found  some  better  and  more  eflPectual 
means  of  rectifying  this  great  evil^  than  have  been  suggested  by  the 
learned  writer  referred  to.  Dr.  Ferguson  observes,  "  absurdity  is 
more  likely  to  cure  itself  by  being  suffered  to  incur  its  extreme,  than 
by  being  kept  within  certain  bounds,  which  serve  to  conceal  the  ex- 
tent of  its  folly ;  and  duelling,  like  other  fashions,  is  likely  to  wear 
itself  out  when  it  becomes  an  affectation  of  the  vulgar,  and  ceases  to 
distinguish  those  who  are  termed  men  of  fashion." — Moral  and 
Political  Science,  vol.  ii.  p.  283. 
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commodation  to  the  taste  and  habits  of  society ; 
that  is  to  say,  the  principle  is  assumed,  that  evil 
shall  be  done  for  the  sake  of  certain  ideal  advantage. 
It  has  been  assumed,  by  an  unnatural  inversion  of 
things,  that  the  divine  and  human  law^s  shall  be 
made  subject  to  those  corruiit  maxims  and  customs 
of  society  which  they  expressly  forbid,  and  which  it 
is  their  special  object  to  correct. 

FourtJily, — "  The  iwactice  of  the  courts  of  jus- 
tice in  cases  of  duelling r     The  learned  counsel  has 
here  expressed  an  opinion  that  juries  are  not  gener- 
ally called  on  to  enforce  the  laws  against  duelling, 
and  it  is  to  be  inferred,   that  in  most  cases   it   is 
thought  their  duty  not  to  do  so.     At  the  same  time, 
the   learned  counsel  seems  sensible,  and  justly  so, 
that  the  ground  here  occupied  is  rather  epineuse. 
It  cannot  be  otherwise,  when  it  is  considered   that 
this  course  has  a  strong  tendency  to  render  juries 
makers  of  the  law,  not  its  administrators;  and  to 
vest  our  courts  of  justice  with  powers  superior  to 
the    legislative   powers.     The   learned   counsel  has 
mentioned  two  particular  instances  in  which  juries 
have  exercised  this  dispensing  power,  for  the  purpose 
of  establishing  the  conclusion  that  it  ought  to  be  ex- 
tended to  duelling.     That  there  have  been  cases  in 
which  the  rigour  of  the  law  has  been  tempered  by 
the  direction  of  juries,  admits  of  no  question.     But 
the  practice  is,  nevertheless,  in  a  high  degree  objec- 
tionable, involving  so  directly  as  it  does  laxity  in 
the  interpretation  of  a  solemn  oath.     The  difference 
between  a  precedent  in  what  is  right,  and  in  what 
is  wi'ong,  is  wide.     In  the  former  case  it  is  an  object 
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held  forth  for  imitation,  an  example  to  be  copied 
from, — in  the  latter,  it  is  a  beacon  to  warn  us  that 
shoals  and  quicksands  are  at  hand.  Our  descent  in 
what  is  wrong  is  so  naturally  rapid, — it  may  be  so 
truly  said  in  this,  '■^ facilis  est  descensus"  that  we 
camiot  too  soon  stop  any  downward  course  of  the 
kind.  If  a  law  is  so  manifestly  rigorous  or  unjust, 
as  uniformly  to  call  for  the  exercise  of  a  dispensing 
power,  such  a  law  ought  to  be,  by  parliamentary 
authority,  modified  or  rescinded.  It  is  understood 
that  the  two  instances  of  the  exercise  of  such  discre- 
tionary power  quoted  by  the  learned  counsel,  stand 
much  in  this  situation.  The  latter,  the  old  law  of 
Scotland  regarding  child-murder,  has  been,  in  fact, 
abrogated;  and  the  former,  the  English  law  regard- 
ing larceny,  is  understood  to  be  under  revision. 
Perhaps  the  subject  might  be  here  not  improperly 
left  without  farther  remark, — but  as  it  is  desirable 
that  the  question  should  be  understood  in  its  different 
bearings,  I  am  induced  to  offer  some  further  short 
observations  as  to  the  nature  of  the  laws  which  the 
learned  counsel  has  referred  to.  The  necessity  that 
a  jury  sometimes  think  themselves  under  of  lower- 
ing, in  their  verdicts,  the  known  value  of  stolen  pro- 
perty, for  the  purpose  of  avoiding  the  capital  part 
of  the  offence,  is  no  doubt  a  manifest  evil.  It  is  to 
be  recollected,  however,  that  the  value  of  property 
is  now  widely  different  from  what  it  was  when  the 
laws  against  larceny  were  enacted,  so  that  it  may 
occur  that,  though  a  jury  may  deviate  from  the  let- 
ter of  the  law  against  this  crime,  they  do  not  in  fact 
deviate  from  its  true  intention.     It  is  the  object  of 


65 

those  laws  to  inflict  punishment,  and  thereby  to 
check  a  description  of  crime  deeply  injurious  to 
society;  but  the  punishment  should  be  always  as 
much  as  possible  proportioned  to  the  nature  and 
consequence  of  the  offence.  If,  in  the  progress  of 
internal  improvement,  means  of  punishment  can  be 
devised  more  lenient  than  death,  and  can  be  safely 
administered  consistently  with  the  public  protection, 
the  duty  of  resorting  to  such  means  is  obvious.  It 
is  observed  by  high  authority,  "  that  nothing  but 
the  evident  result  of  absolute  necessity,  can  author- 
ize the  destruction  of  manlcind  by  the  hand  of  man." 
In  those  cases  of  larceny  where  the  process  of  re- 
duction is  practised,  the  sum  at  issue  is  usually 
small  in  amount,  and  the  individual  injury  incon- 
siderable; a  mitigated  punishment,  is  therefore,  not 
only  consonant  with  the  calls  of  humanity,  but  also 
with  the  spirit  and  true  intention  of  our  laws, — and 
mercy  is  here  only  rendered  objectionable  by  the 
source  from  which  it  is  derived. 

The  other  case  quoted  by  the  learned  counsel,  is 
that  of  the  abrogated  law  in  Scotland  regarding 
child-murder.  Mr.  Baron  Hume  terms  this  to  have 
been  a  "rigorous  edict;"  and  observes,  "such  was 
the  facility  of  conviction  laid  open  by  the  statute, 
as  had  at  one  time  betrayed  both  prosecutor  and 
judges  into  a  degree  of  slovenliness,  and  of  indecent 
haste  in  trials  for  child-murder,  to  which  I  find  no- 
thing to  be  compared  with  respect  to  any  other  ar- 
ticle of  our  criminal  system*."      Many  convictions 

*  Criminal  Law,  vol.  i.  p.  486. 
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were  for  a  time  obtained  under  this  statute*;  but  as 
it  was  found  in  its  operation  to  involve  the  innocent 
with  the  guilty,  and  to  punish  for  a  crime  which  the 
sufferer  had  no  intention  to  commit,  it  appears  to 
have  been  rendered  inoperative  by  the  verdicts  of 
our   juriesf,  before    the    period    arrived  when  the 
legislature  expunged  it  from  the  statute  book.     A 
comparison,  to  be  useful  in  the  way  of  illustration, 
must  be  founded  on  cases  somewhat  analogous;  but 
in  comparing  the    cases    mentioned    with    that    of 
duelling,    the    analogy    appears    essentially  to  fail. 
The  shedding  of  the  blood  of  our  neighbour  has 
been,  from  the  earliest  ages  of  the  world,  denounced 
as  a  crime  of  the  greatest  magnitude  in  the  sight  of 
Heaven.     The  divine  law  on  this  subject  has  been 
oftentimes  repeated  with  the  severest  threatenings ; 
and  the  limits  strictly  marked,  beyond  which  the 
shedding  of  blood  is  not  lawful.     The  law  of  our 
country  against  wilful  mvirder,  in  any  shape,  as  has 
been  already  shewn,  is  founded  on  the  like  basis. 
In  no  instance  is  any  compromise  allowed.     "  Who- 
so sheddeth  man's  blood,  by  man  shall  his  blood  be 
shed."     Pardon  may  at  any  time  flow  from  that 
fountain  of  human  mercy,  which  the  law  of  our 
land  has  wisely  and  humanely  established,  but  the 
gratuitous  exercise  of  such  mercy  by  any  inferior 


*  The  statute  was  passed  in  the  reign  of  King  William  and  Queen 
Mary.     It  has  been  since  repealed. 

f  In  such  cases,  it  seems  to  be  the  duty  of  a  juror^  under  the  obli- 
gation of  his  oath,  to  return  the  verdict  prescribed  by  law,  but  to  re- 
cojnmend  to  mercy- 
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authority,  appears,  in  a  case  so  clearly  marked,  to 
be  (in  addition  to  the  solemn  considerations  attach- 
ed to  a  juror's  oath)  nothing  short  of  the  perver- 
sion of  justice.  Though  the  offence  of  larceny,  as 
has  been  seen,  is  not  uniformly  punished  with  death, 
it  is  punished  with  severity  projDortioned  to  what 
any  such  violation  of  the  rights  of  the  community 
calls  for ;  it  is  stamped  in  the  degree  calculated  to 
punish  the  offender,  and  to  discourage  the  offence. 
Wide  indeed,  in  all  respects,  is  the  interval  between 
the  comparatively  trivial  offence  of  larceny,  and 
the  crime  of  duelling,  which,  far  from  being  of  a 
transitory  and  individual  character,  in  its  compre- 
hensive consequences,  in  its  immediate  effect,  and 
ultimate  example,  deprives  the  country  of  valuable 
lives ;  plunges  whole  families  into  the  depths  of 
mourning  and  distress  ;  and  hurries  the  souls  of  our 
fellow-men  unprepared  into  an  awful  eternity. 
Wide  too  is  the  interval  of  punishment.  Larceny 
is,  on  detection,  suitably  stigmatized ;' but  how  much 
the  reverse  of  this  happens  in  the  case  of  duelling 
every  one  knows.  There,  though  death  ensues — 
though  the  crime  is  plainly  murder,  rarely  does  any 
punishment  take  place.  The  offender  is  brought  to 
trial;  but  he  retires  from  the  bar  of  justice,  usually 
more  triumphant  than  when  brought  to  it ;  and,  in- 
stead of  checking  the  evil,  the  strongest  encourage- 
ment is  thereby  held  out  for  the  renewal  of  the 
offence.  The  case  of  the  statute  against  child-mur- 
der appears  to  be  little  analogous ;  as  in  the  case  of 
duelling,  the  evidence  is  in  general  too  direct  to  ad- 
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mit  of  any  doubt  as  to  the  identity  of  the  person  by 
whose  hand  the  deed  of  death  has  been  effected. 

The  general  system  of  jurisprudence  in  our  hapjjy 
country,  is  a  blessing  that  ought  to  impress  every 
mind  with  admiration,  and  every  heart  with  grati- 
tude. It  may  be  viewed  as  the  great  security  of  our 
lives  and  property,  and  the  firm  palladium  of  our 
civil  rights  and  many  inestimable  privileges.  In 
the  stately  edifice  of  our  Constitution,  it  rises  to  the 
view  as  one  of  the  strongest  and  most  beautiful  of 
its  pillars,  combining,  in  rare  union,  every  order  of 
moral  architecture  that  could  flow  from  the  wisdom, 
the  experience,  the  talents,  the  purity  of  former  and 
modern  times.  This  is  to  say  much  of  any  human 
system ;  but  it  would  be  saying  too  much,  if  it  were 
not  at  the  same  time  admitted,  that  the  judicial  sys- 
tem of  our  country,  so  deservedly  admired,  occasion- 
ally partakes  of  material  defects  ;  and  I  know  none 
more  prominent  than  the  administration  of  the  laws 
in  duelling*.  The  circumstance  of  the  Jury's  im- 
bibing, in  such  cases,  the  usual  feelings,  ought  not 
to  excite  surprise,  as  it  is  natural  that  they  should 
entertain  sentiments  responsive  to  those  of  the  soci- 
ety with  which  they  usually  mingle.  But  it  is 
painfully  evident  also,  that  the  Judges  of  the  land — 
the  guardians  of  the  law,  are  themselves  not  exempt- 
ed from  it.  This  vice,  of  colossal  height,  with  gi- 
gantic strides,  bears  down  the  barriers  interposed 

*  A  clear  exception  too  is  to  be  made,  with  regard  to  many  of  our 
laws  that  have  a  manifest  tendency  to  lower  the  sanctity  of  an  oath, 
and  to  diminish  our  reverence  for  the  obligation  of  truth.  These  are 
blots  in  our  statute  book  of  a  deeply  injurious  character. 
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by  religion  and  law,  and  with  audacious  front  over- 
steps the  bench  itself,  requiring  the  mace  of  justice 
to  do  it  homage.  The  charges  usually  delivered  by 
our  Judges  on  such  occasions  too  plainly  evince  this. 
Then  the  law  is  laid  down  ;  but  this  is  rarely  done 
in  a  way  that  exhibits  the  magnitude  of  the  crime, 
or  that  brings  it  home  to  the  heart  *.  Yet  of  all 
cases,  the  crime  of  duelling  is  that  in  which  the  elo- 
quence and  the  authority  of  the  Judge,  in  all  its 
weight,  are  most  powerfully  called  for.  Nothing  is 
more  easy  than  the  delivery  of  an  emphatic  address 
in  those  cases  of  crime,  murder,  in  its  usual  accepta- 
tion, robbery,  and  such  like,  which  the  universal 
assent  of  mankind  concurs  in  condemning.  The 
usual  charges  from  the  bench  on  those  occasions 
are  all  right ;  but  it  may  be  doubted  if  they  general- 
ly produce  any  very  strong  feeling  in  the  minds  of 
the  hearers,  from  the  obvious  circumstance,  that 
they  in  common  do  little  more  than  convey  ideas 
already  entertained — merely  "  reflect  the  image  of 
the  breast."  It  is  in  those  instances  where  the  Judge 
has  to  oppose  himself  to  the  ordinary  course  of  pub- 


*  Many  are  the  examples  of  this  that  might  be  mentioned,  but  I 
need  refer  to  none  stronger  than  that  quoted  by  the  learned  Counsel, 
in  the  trial  of  Mr.  Purefoy.  {Mr.  Stuart's  Trial,  p.  156.)  This  is 
the  more  worthy  of  notice,  as  the  learned  counsel  points  it  out  as  "  one 
very  famous,  as  being  the  first  of  those  occasions  in  which  Judges  ad- 
mitted from  the  bench  the  necessity  and  expediency  of  Juries  temper- 
ing the  law,  where,  by  necessity.  Judges  have  held  themselves  bound 
by  it."  In  as  deUberate  a  case  of  revenge  and  of  murder  as  to  all  ap- 
pearance could  well  occur,  the  Jury  were,  on  that  occasion,  given  to 
understand  by  the  Judge,  that  a  verdict  of  acquittal  would  be  a  "  love- 
bj  thing  in  the  sight  of  both  God  and  man  !  !" 
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lie  opinion,  that  the  exertion  of  his  powers  is  espe- 
cially called  forth  ; — where  the  task  is  imposed  upon 
him  of  bringing  back  to  its  right  channel  the  torrent 
that  has  deviated  from  it,  and  is  spreading  its  de- 
vastation around. 

Our  laws  are  of  too  sacred  a  nature  to  be  lightly- 
tampered  with.  The  sword  of  justice  never  should 
be  wielded  in  vain  ;  and  the  vain  pageant — the  un- 
meaning display  that  takes  places  in  every  ordinary 
case  of  duelling,  must  be  deeply  and  fatally  injuri- 
ous. Unless  in  cases  of  extraordinary  aggravation, 
every  one  knows  exactly  what  the  whole  process, 
from  the  commission  of  the  crime  to  the  denoue- 
ment of  the  acquittal,  is  to  be ;  and  there  seems  very 
strong  reason  to  think,  that,  instead  of  a  display 
much  worse  than  negatively  useless,  it  would  be 
better  that  the  whole  thing  were  allowed  to  pass 
away  unnoticed.  As  the  law  is  at  present  adminis- 
\j  tered,  there  is  a  positive  encouragement  to  commit 
the  crime ;  and  it  might  be  wiser  to  trust  to  that 
sort  of  security  against  the  excess  of  duelling  which 
is  to  be  found  in  every  mind,  and  above  all,  in  every 
heart,  of  any  right  cultivation,  than  to  place  our 
Courts  of  Justice  in  the  unnatural  situation  in  which 
they  at  present  stand, — of  being  little  more  than 
seconds  in  such  affairs.  That  the  security  of  moral 
feeling,  in  regard  to  the  shedding  of  the  blood  of 
another  is  not  inconsiderable,  will  more  strongly  ap- 
pear, if  we  consider  what  would  be  the  probable  conse- 
quence of  applying  the  hundredth  part  of  the  stimulus 
in  favour  of  duelling,  to  almost  any  other  crime  that 
disturbs  society.     If,  instead  of  selecting  a  murderous 
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practice,  derived  from  our  ancestors  while  they  yet 
roamed  the  woods,  and  founding  on  it  a  fancied 
theory  of  increased  manliness,  courage,  refinement, 
courtesy,  we  ascended  to  times  more  remote  but  more 
refined,  we  might  there  select,  from  a  great  variety 
of  patterns,  usages  that  have  happened  not  to  de- 
scend with  the  stream  of  time,  but  which,  to  the  full, 
might  be  as  beneficial,  with  the  advantage  of  being- 
more  classical.  The  code  of  Lycurgus  is  not  defi- 
cient in  this  respect ;  and  the  licensed  practice  of  theft 
might  be  chosen,  as  a  means  of  sharpening  the  un- 
derstanding, quickening  the  acuteness  of  intellect  in 
our  mutual  intercourse,  and  perhajDs  even  of  adding, 
as  in  Sparta,  to  the  wisdom  of  our  national  councils, 
and  to  the  vigour  of  our  national  arms.  If  for  these, 
or  any  such  substantial  reasons,  the  practice  of  theft 
were  to  become  indirectly  sanctioned ;  if  the  law 
against  thieving  were,  in  all  cases  of  trial,  to  be  laid 
duly  down,  in  the  understanding,  however,  that  it 
was  not  to  be  enforced,  and  if  it  became  quite  intel- 
ligible, that  a  verdict  of  acquittal  would,  in  deference 
to  the  prevailing  taste,  in  all  possible  cases,  be  a 
commendable  thing,  we  may  very  well  judge  of  the 
point  to  which  this  new  mode  of  practice  would 
tend  in  our  police  administration.  If,  with  a 
stronger  excitement  than  even  all  this,  in  the  case 
of  duelling,  it  is  not  carried  beyond  its  present  ex- 
tent, we  may,  I  think,  form  some  idea  of  what  the 
effect  would  be,  of  teaching,  by  a  due  enforcement 
of  the  law,  that  sort  of  moral  feeling,  which  is  at 
present  in  truth  almost  the  only  barrier  by  which 
duelling  stands  opposed.     The  Judges  of  our  land 
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ai'e,  by  their  high  office,   placed  on  a  suliiinit  that 
"  midway  leaves  the  storm," — above  the  mists  and 
vapours  that  thicken  round  the  mountain's  base, — 
and,  as  the  guardians  of  our  laws,  none  can  have 
more  in  their  power,  in  the  way  of  exciting  a  right 
tone  of  feeling  in  the  minds  of  their  countrymen. 
They  cannot  direct  the  verdicts  that  Juries  are  to 
return,  but  they  can  point  the  course  that  ought  to 
be  followed ;  and,  where  error  has  occurred,  admo- 
nish as  to  its  consequences.     In  regard  to  duelling, 
the  effect  of  this  would,  in  all  probability,  be  quick- 
ly felt ;  but  if  the  public  opinion  should  still  persist 
in  error,   they,  at  least,  would  be  "  free  from  the 
blood  of  all  men."     On  the  other  hand,  if  we  view 
any  vmdue  relaxation  of  the  law,  an  unqualified  ac- 
quittal, in  a  case  of  duelling,  where  the  facts  have 
been  incontrovertibly  established,  as  assuredly  en- 
couraging the  crime  and  leading  to  the  future  loss 
of  many  lives,  the  responsibility  thus  incurred  seems 
very  great.     The  Prophet,  in  vehement  language, 
says,  "  But  if  the  watchman  see  the  sword  come,  and 
blow  not  the  trumpet,  and  the  people  be  not  warn- 
ed ;   if  the  sword  come  and  take  any  person  from 
among  them,  he  is  taken  away  in  his  iniquity,  but 
his  blood  will  I  require  at  the  watchman's  hand*." 
Let  it  not  be  supposed,  from  any  thing  I  may  have 
said,  that  I  would  for  a  moment  propose,  that  if 
justice  has  slumbered,  she  should  now,  like  a  roused 
lion,  awake,  to  spring  on  her  prey.     This  would  be 

'  Ezekid  xxxiii. 
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in  every  respect  cruel  and  unjustifiable.     The  clear 
line  of  duty  is,  that  the  community  should,  through 
the  medium  of  our  Courts  of  Justice,  be  awakened 
if  possible  to  view  the  crime  of  duelling  in  its  true 
magnitude ;  that  the  severities  of  the  law  shall  be 
denounced  against  those  who  persist  in  the  practice  ; 
and  if,  after  the  warning,  it  is  so  persisted  in,  that 
those  severities  shall  be  enforced.     I  know  not  on 
what  right  ground  a  mitigation  of  the  existing  pe- 
nalty can  be  proposed,  where  death  ensues  in  duel- 
ling, but  if  any  just  cause  for  such  mitigation  does 
appear,  legislative  interference  ought  to  be  called  for, 
to  assign  the  due  extent  of  punishment ;   and  this 
being  assigned,  it  ought  to  be  undeviatingly  execut- 
ed.    On  this  point,  above  almost  every  other,  one 
may  say  with  salutary  rigour,  '-'•  fiat justitia''' 
.    Fifthly^ — "  The  analogy  hetweeu  the  lawfulness  of 
taking  the  life  of  another^  in  defence  of  our  own  life 
and  property,  and  the  doing  so  in  defence  of  our 
character.^'    Before  touching  on  the  particular  point 
referred   to   in   this   part   of  the   learned   counsel's 
defence,  I  am  induced  for  a  moment  to  recur  to  the 
idea  suggested  in  a  preceding  part  of  the  learned 
counsel's  speech,  "  that  private  duelling  is  more  jus- 
tifiable than  public  war  *."     Having  already  endea- 
vovired  to  shew  that  duelling,  on  every  ground,  ap- 
pears unjustifiable,  it  is  only  necessary  that  I  should 
suggest  the  ground  on  which  the  question  as  to  pub- 
lic war  seems  to  differ.     That  war  is  in  itself  a 


*  Proceedings  in  Mr.  Stuart's  Trial,  p.  1  to.— Taken  from  Boswell's 
Life  of  Johnson. 
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great  evil  is  apparent;  but  it  is  to  be  feared  that,  in 
the  present  constitution  of  ciAdl  society,  it  is  not 
wholly  to  be  avoided.  Any  nation  that  might  arm 
itself,  as  acting  on  the  princijile  of  total  abstinence, 
in  any  snpposable  circumstance,  from  war,  would 
l)robably,  ere  long,  become  an  object  of  attack,  and 
fall  a  prey  to  its  less  scrupulous  and  more  rapacious 
neighbours.  It  will  be  of  course  understood,  that 
what  I  hear  speak  of,  is  strictly  defensive  war ;  but 
it  is  not  easy  to  see  how,  in  the  present  condition  of 
society,  war  to  this  extent  could  be  wholly  dispen- 
sed with  *.  Happily  we  are  not  left  here  to  the 
wandering  of  our  own  imaginations.  That  the  di- 
vine authority  expressly  sanctions  the  defence  of  life 
and  property  is  evident.  It  is  said,  (Exod.  xxii.  2.) 
"  If  a  thief  be  found  breaking  up,  and  be  smitten 
that  he  die,  there  shall  no  blood  be  shed  for  him." 
Whether  the  attack  be  made  by  an  individual  ag- 
gressor, or  in  public  warfare,  the  sanction  must  be 
the  same,  as  the  injury  probably  would  only  differ 
in  being  of  wider  consequence.  Many  passages  in 
the  Old  Testament  sufficiently  shew,  that,  in  the  ab- 
stract, war  is  not  prohibited,  as  we,  on  the  contrary, 
there  find  it  on  many  occasions  especially  undertaken 
by  divine  command.  At  the  memorable  period  when 
the  angelic  choir  announced  the  glad  tidings  of 
"  peace  on  earth  and  good-will  towards  men,"  the 
beams  of  a  milder  dispensation  shone  on  the  world. 

*  War,  no  doubt,  though  in  its  origin  defensive,  must  be  liable  to 
lead  to  aggressive  operations ;  and  if  such  are  not  carried  beyond  the 
original  intention  of  the  contest,  they  cannot  apparently  be  deemed 
unlawful. 
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But  though  the  instructions  which  our  Saviour  im- 
parted while  on  earth,  by  precept  and  by  example,  so 
eminently  breathe  in  every  line  the  purest  principles 
of  mildness  and  of  love,  they  were  every  where  cha- 
racterized by  marks  of  the  most  sublime  of  heavenly 
wisdom.  Wisely  and  mercifully,  war  is  not  any 
where  in  the  New  Testament  expressly  authorized, 
neither  is  it  expressly  debarred*.  There  appears 
an  evident  toleration  of  it  for  a  season,  though  in 
proportion  as  the  influence  of  the  Gospel  spreads, 
and  as  our  habits  of  thinking  and  of  acting  become 
moulded  to  its  precepts,  the  thirst  for  war  cannot 
fail  to  abate.  When  John  the  Baptist  came  to  preach 
repentance,  preparatory  to  the  commencement  of  our 
Saviour's  divine  mission,  it  is  stated,  "  And  the  sol- 
diers likewise  demanded  of  him,  saying.  And  what 
shall  we  do  ?  And  he  said  unto  them,  do  violence 
to  no  man,  neither  accuse  any  falsely ;  and  be  con- 
tent with  your  wages."  (Luke  iii.)  The  exhorta- 
tions that  John  addressed  to  all  descriptions  of  per- 
sons, calling  them  to  repentance  and  change  of  life, 
were  generally  very  emphatic,  and  evidently  his 
warnings  were  the  dictates  of  the  strongest  feelings 


*  It  seems  evident  that  the  expressions  used  by  our  Saviour,  in  his 
beautiful  sermon  on  the  Mount,  in  regard  to  the  forgiving  of  injuries, 
while  they  establish  distinctly  the  exclusion  of  revenge,  and  require 
the  forgiveness  of  wrongs  in  all  possible  cases,  where  it  can  be  done 
without  manifest  pubUc  injury,  cannot  be  taken  in  an  absolutely  lite- 
ral sense.  There  are  in  Scripture  many  other  metaphorical  expres- 
sions, which  plainly  shew  the  true  meaning,  without  its  being  neces- 
sary to  take  them  in  a  way  strictly  literal.  This  is  so  very  clear,  that 
any  one  who  attends  to  the  subject,  and  does  not  desire  wilfully  to 
pervert  the  Scripture,  can  scarcely  err. 
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of  sincerity  and  earnestness.  But  in  the  answer 
just  now  given,  lie  made  no  allusion  to  any  vmlaw- 
fulness  in  the  military  profession,  which  assviredly 
he  would  have  done,  if  it  had  been  viewed  as  un- 
lawful. In  the  interesting  narrative  that  is  record- 
ed, (Luke  vii.)  of  our  Saviour  healing  the  Centurion's 
servant,  no  intimation  is  given  that  the  line  of  em- 
ployment in  which  the  Centurion  was  engaged,  was 
incompatible  with  the  precepts  of  the  Gospel.  Our 
Saviour,  on  the  contrary,  viewed  him  with  particu- 
lar approbation  : — "  When  Jesus  heard  these  things, 
he  marvelled  at  him,  and  turned  him  about,  and 
said  imto  the  people  that  followed  him,  I  have  not 
found  so  great  faith,  no  not  in  Israel."  It  is  strik- 
ingly remarkable  that  the  first  Gentile  convert  made 
by  any  of  the  Apostles,  was  an  Officer  or  Centurion 
in  the  Roman  army  : — "  Cornelius,  a  Centurion  of 
the  band  called  the  Italian  band,  a  devout  man,  and 
one  that  feared  God,  with  all  his  house,  which  gave 
much  alms  to  the  people,  and  prayed  to  God  alway." 
(Acts  X.)  When  Peter,  obeying  the  voice  of  the 
heavenly  vision,  proceeded  to  the  Centurion's  abode, 
to  impart  the  knowledge  of  the  Gospel  to  him  and 
his  assembled  friends,  we  do  not  find,  while  he  ex- 
pounded to  them  the  jirinciples  of  Christianity,  that 
the  slightest  idea  is  suggested  that  the  abandonment 
of  his  profession  would  be  a  duty.  Our  Saviour, 
when  the  young  Ruler  came  to  him  with  the  all- 
important  cpiestion,  "  Wliat  should  he  do  to  inherit 
eternal  life  ?"  put  his  sincerity  to  the  test,  by  re- 
quiring him  to  relinquish  his  large  and  darling  trea- 
sures.    But  no  such  test  was  applied — no  such  re- 
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quisitions,  as  to  a  change  of  life,  appear  to  have  ])een 
thought  needful,  in  the  cases  referred  to.  We  have 
practical  examples  that,  according  to  the  judgment 
of  highly  competent  authorities,  in  recent  times,  the 
profession  of  arms  is  not  at  variance  with  the  rules 
of  conduct  prescribed  by  Christianity.  Several  might 
be  named,  but  I  shall  only  mention  particularly  the 
names  of  Colonel  Blackadder,  Colonel  Gardiner, 
and  General  Burn,  as  having  risen  to  eminence,  and 
having  been  known  to  many.  These  officers,  during 
a  long  course  of  years,  maintained  a  character  of 
uniform  consistency — a  "  walk  and  conversation 
worthy  of  the  Gospel."  We  may  rest  assured  that 
no  earthly  consideration  would  have  induced  them 
to  remain  for  a  day  in  the  army,  if  they  had  felt 
their  doing  so  to  be  at  variance  with  the  claims  of 
higher  duty.  That  they  had  no  feeling  of  this  kind 
is  evident,  by  their  continuing  in  the  military  ser- 
vice till  the  end  of  their  lives.  No  authority  could 
sanction  a  thing  in  itself  unlawful ;  but  the  example 
in  this  case,  of  persons  of  high  principle  and  of  ad- 
mirable judgment,  to  whose  mind  the  question  must, 
in  all  its  bearings,  have  frequently  recurred,  deserv- 
edly carries  with  it  the  weight  of  practical  illustra- 
tion. 

I  shall  now  shortly  touch  some  of  the  observations 
contained  under  the  head  here  referred  to,  of  the 
learned  counsel's  speech.  With  all  feeling  of  respect, 
I  must  be  permitted  to  say,  that  there  seems  a  pe- 
culiar defect  in  this  part  of  his  argument.  Having 
expressed  this  opinion,  I  am,  of  course,  called  on  to 
state  the  grounds  of  it.     We  have  seen  in  the  quo- 
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tation  above  given,  that  the  shedding  of  blood  in  de- 
fence of  life  or  property,  was  sanctioned  by  the  Mo- 
saic law.     The  law  of  this  country  is  founded  on  the 
same  principle;  and  the  learned  Counsel  has  correctly 
stated  different  examples,  to  shew  the  extent  to  which 
the  lawfulness  of  self-defence  may  be  thus  carried. 
The  divine  law,  however,  and  also  our  national  law, 
are  very  clear  in  establishing  strong  barriers  against 
any  wanton  or  unnecessary  shedding  of  human  blood; 
a  dire  extremity,  which  no  rightly  constituted  mind 
would  ever  resort  to  but  in  the  very  last  necessity. 
The  law  of  Moses  says,  (Exod.  xxii.  3.)  "  If  the  sun 
be  risen  upon  him,  (the  thief,)  then  shall  blood  be 
shed  for  him."     The  same  principle  holds  good  in 
the  law  of  Scotland,  which  is  peculiarly  strict  in  its 
limitations  on  this  point.     Mr.  Baron  Hume  states, 
"  The  general  description  of  slaughter  in  self-defence 
is,  that  it  is  committed  from  necessity ;  in  the  just 
apprehension  on  the  part  of  the  slayer  that  his  own 
life  cannot  otherwise  be  saved,  and  without  alloy  of 
any  other  less  excuseable  motive  *."     Even  in  the 
case  of  an  attempt  at  house-breaking,  the  law  re- 
quires that  all  possible  means  should  be  previously 
used   to   avert   the    extremity  of  bloodshed.     The 
great  princij^le  laid  down  is,  that  this  is  not  justi- 
fiable, with  regard  to  any  personal  injury,  unless 
life  be  in  actual  danger. — "  One,  for  instance,  who 
is  assaulted  at  mid-day,  on  the  street,  when  he  may 
safely  retire  and  find  shelter  among  the  by-standers 
or  otherwise ;  if,  instead  of  doing  so,  he  deliberately 

*  Criminal  Law,  vol.  i.  p.  333. 
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wait  to  receive  the  onset,  and  will  not  give  back,  he 
cannot  allege  that  he  kills  purely  to  save  his  life : 
he  kills  to  indulge  his  temper,  or  for  the  sake  of  his 
opinion,  which,  in  the  estimation  of  the  law,  is  a 
false  and  wrong  opinion  *."  Numerous  other  quo- 
tations to  the  same  effect  might  be  adduced,  all 
bearing  on  the  same  point.  The  law  having  very 
clearly  defined  the  extent  to  which  we  may  go,  in 
taking  the  life  of  another  in  defence  of  our  own 
life  or  property,  so  soon  as  we  pass  that  limit  we 
enter  an  unlawful  and  criminal  ground.  That  the 
proposition  laid  down  by  the  learned  counsel 
so  passes  the  legal  limit,  seems  self-evident  ;  its 
tendency  being  to  widen  to  an  undefined  degree 
the  right  of  individual  bloodshed,  and  to  leave  to 
every  one  the  power  of  exposing  his  own  life,  and 
of  taking  the  life  of  his  neighbour,  with  little  other 
restraint  than  that  which  their  mutual  oj)inions  or 
the  fluctuating  notions  of  society  may  happen  to 
prescribe.  It  is  of  a  totally  different  complexion 
from  any  of  those  cases  in  which  the  law  has  given 
its  sanction  to  the  shedding  of  the  blood  of  our  fel- 
low creatures.  Those  cases  all  partake  of  the  na- 
ture of  a  warding  off  instant  and  manifest  dan- 
ger, without  which  the  spilling  of  human  blood  is 
murder.  But  the  alleged  plea  of  the  learned  coun- 
sel is  founded  on  motives  of  vengeance,  or  caprice,  sj 
or  pride,  the  fear  of  the  world's  frown,  or  undue 
solicitude  for  the  world's  favour,  passions  of  the 
mind  which  Scripture  every  where  condemns  and 

*  Criminal  Law,  p.  339. 
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forbids,  and  which  God  has  severely  denounced  as 
showing  a  heart  at  enmity  with  Him  :  "  The 
friendship  of  the  world  is  enmity  with  God  :  Who- 
soever therefore  will  be  a  friend  of  the  world,  is  the 
enemy  of  God,"  The  system  too  which  this  implies, 
of  every  one  becoming  a  judge  in  his  own  cause, 
>  /  "  snatching  the  balance  and  the  rod,"  and  deciding 
how  far  he  is  to  exert  his  means  of  defence,  or  how 
far  carry  his  retaliation  of  wrongs,  directly  tends  to 
the  subversion  of  all  order,  and  to  throw  society 
back  into  that  state  of  chaos  and  ferocity,  from  which 
the  operation  of  law  has  been  gradually  rescuing  us. 
In  opposition  to  this  view,  the  learned  counsel  de- 
signates the  idea  of  any  one  not  being  allowed  to 
seek  the  blood  of  his  opponent  by  duelling,  as  a 
"  proposition  altogether  monstrous  *:"  I  hold  the 
inverse  of  the  opinion  here  expressed  to  be  near  the 
truth.  This  may  do  very  well  for  a  sort  of  rheto- 
rical embellishment,  but  it  will  not  go  to  establish 
a  principle  that  is  decidedly  opposed  by  the  laws  of 
both  God  and  man.  The  law  referred  to  by  the 
learned  counsel,  cannot  bear  out  a  case  which  ap- 
pears so  plainly  at  variance  with  every  axiom  of 
law,  and  every  precept  of  religion  f . 

The  learned  counsel  has  strongly  and  truly  stat- 
ed, the  painful  consequences  that  are  likely  to  fol- 
low any  slowness  to  repair  to  the  field  of  combat. 


*  Mr.  Stuart's  Trial,  p.  153. 

t  I  would  have  certainly  felt  considerable  difficulty  in  differing 
from  the  learned  counsel,  so  expressly  on  a  point  of  law,  if,  in  doing 
so,  1  had  expressed  my  own  sentiments  merely,  and  not  those  of  our 
best  commentators. 
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when  the  voice  of  what  is  called  honour,  invites  us 
there.  The  description  appears  scarcely  over-co- 
loured ;  nor  would  I  desire  to  underrate  the  difficul- 
ties of  the  struggle.  In  a  mind  actuated  by  a  sense 
of  duty  and  of  principle,  the  conflict  which  must 
arise  in  such  cases,  is  one  of  the  bitterest  that  the 
human  heart  can  be  exposed  to  ;  for,  however  right 
the  motive  may  be, — though  the  individual  sufferer 
would  joyfully  lay  down  his  life  in  a  virtuous  cause, 
would  shed  the  last  drop  of  his  blood  in  the  service 
of  his  country,  that  will  not  entirely  avail ;  he  must 
still  be  exposed  to  the  shafts  of  a  thousand  enven- 
omed tongues,  if  he  hesitates  to  do,  what  he  knows 
it  to  be  impossible  for  him  to  do,  without  breaking 
the  laws  of  his  country,  and,  what  is  of  higher  im- 
portance, breaking  the  laws  of  God,  and  incurring 
his  sure  disj)leasure  by  an  act  of  rebellion,  which 
seems,  if  death  ensues,  to  preclude  the  hope  of  for- 
giveness. The  best,  the  strongest  of  minds,  may  be 
permitted  to  feel  acutely  on  such  an  occasion ;  for 
the  ties  that  have  long  bound  us  to  society,  in 
which  we  number  perhaps,  dear  and  valued  friends, 
cannot  experience  the  disruption  now  to  arise, 
without  many  pangs.  No  one  can  ever  be  equal  to 
such  an  encounter,  who  is  not  impelled  by  the  most 
powerful  sense  of  religious  obligation  :  it  is  this, 
and  this  only,  that,  in  the  emergency,  can  be  an  un- 
failing guide,  a  compass  to  steer  through  the  tem- 
pest that  howls  louder  than  any  Atlantic  blast,  and 
that  makes  all  the  waves  and  billows  to  pass  over. 
Wlien  a  crisis  of  this  kind  ensues,  every  one  under 
the   influence   of  decided  Christian  principle,  must 
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feel  it  to  be  a  trial  from  wliicli  they  are  not  at  li- 
berty to  draw  back.  The  pains  of  martyrdom  are 
not  greater,  but,  whatever  they  are,  they  must  be 
encountered.  There  must  here  be  no  reservation, 
no  qualification  ;  the  rules  laid  down  by  Scripture 
on  this  point  are  quite  decisive,  and  we  must  forfeit 
all  claim  to  the  regulation  of  our  conduct  by  that 
standard,  if  we  willingly  deviate  from  the  path  that 
lies  plainly  marked  before  us.  Our  Saviour,  in  va- 
ried language,  repeatedly  tells  us,  "  He  that  lov- 
eth  father  and  mother  more  than  me,  is  not  worthy 
of  me  ;  and  he  that  loveth  son  or  daughter  more 
than  me,  is  not  worthy  of  me  ;  and  he  that  taketh 
not  his  cross,  and  followeth  after  me,  is  not  worthy 
of  me  *."  God  is  a  merciful  God  :  He  "  knows  our 
frame  and  remembers  that  we  are  dust."  He  will 
not  lay  on  us  a  burthen  heavier  than  we  can  bear, 
or  than  he  sees  to  be  needfvil  for  us ;  but,  on  the 
other  hand,  he  will  not  accept  a  divided  heart,  one 
divided  between  devotion  to  the  world  and  Him  : 
"  My  son,  give  me  thy  heart,"  is  the  divine  requisi- 
tion, and  must  be  complied  with,  or  we  have 
"  no  part  nor  lot  in  the  matter."  Trials  of  this 
kind,  severe  as  they  undoubtedly  are  to  flesh  and 
blood,  were  no  doubt  distinctly  foreseen  in  the  coun- 
cils of  Omnipotence,  for  while  we  are  warned  that 
God  "  will  have  no  pleasure"  in  them  that  draw  back, 
we  are  at  the  same  time  encouraged  by  the  most 
animating  hopes  to  persevere  "  and  not  to  faint." 
There  is  indeed  no  subject  on  which  the  Scripture 

*  St.  Matthew,  x  37,  &c. 
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more  enlarges  than  on  this.     "  Blessed  are  ye  when 
men  shall  revile  you,  and  persecute  you,  and  shall 
say  all  manner  of  evil,  falsely  for  my  sake.     Rejoice, 
and  be  exceeding  glad;  for  great  is  your  reward  in 
heaven,"  St.  Matt.  v.  11.     "  If  ye  be  reproached  for 
the  name  of  Christ,  happy  are  ye ;  for  the  spirit  of 
glory  and  of  God  resteth  on  you :  on  their  part  he  is 
evil  spoken  of,  but  on  your  part   he  is  glorified," 
1  Pet.  iv.  14.     "  The  Lord  is  good,  a  strong-hold 
in  the  day  of  trouble;  and  he  knoweth  them  that 
trust  in  him,"  Nahum  i.  7.     '*  If  ye  suffer  for  right- 
eousness sake,  happy  are  ye;  and  be  not  afraid  of 
their  terror,   neither  be   troubled,"    1    Pet.  iii.   14. 
"  Blessed  are  ye  when  men   shall   hate   you,   and 
when  they  shall  separate  you  from  their  company, 
and  shall  reproach  you,  and  cast  out  your  name  as 
evil,  for  the  Son  of  Man's  sake.     Rejoice  ye  in  that 
day,  and  leap  for  joy;  for  behold  your  reward  is 
great  in  heaven,"  Luke  vi.  22.     I  hope  it  will  not 
be  supposed,  from  any  observation  I  may  have  now 
made,  that  I  have  the  least  wish  to  afford  any  thing 
of  a  cover,  or  to  erect  any  screen  for  what  is  usually 
called  a  cowardly  disposition.      It  must  be  obvious 
that  the  description  of  character  I  have  endeavoured 
to  represent,  is  altogether  of  a  different  tone  and 
temper  from  this,  partaking,  in  fact,  of  a  heroism 
of  mind  such  as  the  mass  of  society  know  nothing 
of.     It  would  be  infinitely  easier  to  engage  in  many 
duels,  than  to  pass  such  an  ordeal  as  I  have  alluded 
to.     Let  it  be  well  understood  that  none  can  have 
claim  to  exemption  on  Christian  grounds,  who  have 
not  in  their  general  conduct  previously  shewn  some 
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conformity  to  the  model  they  profess  to  go  by.  Any 
whose  visual  habits  of  life  had  been  much  at  variance 
with  this,  whatever  other  reasons  it  might  be  their 
duty  to  urge,  could  with  little  propriety  m*ge  religi- 
ous scruples  as  a  plea  for  holding  back,  when 
called  on  in  the  usual  way,  to  yield  obedience  to  the 
laws  of  honour,  so  to  apply  the  term*. 

There  is  a  distinguished  class  of  the  community 
who  are  exposed  to  peculiar  difficulty  by  the  practice 
of  duelling:  I  mean  the  officers  of  our  army  and 
navy.  They  are,  by  their  habits  of  life,  necessarily 
brought  more  in  contact  with  the  practice;  and,  in 
addition  to  the  imperative  obligations  they  lie  under 
against  recurring  to  it  in  common  with  all  others, 
the  articles  of  war,  which  they  on  their  oath  are 
bound  to  observe,  declare  against  it,  and  heavy  pen- 
alties are  attached  to  the  infringement  of  them.  In 
defiance  of  all  this,  every  one  knows  the  consequences 
that  follow,  if  an  officer,  however  sincerely  conscien- 
tious his  motives,  refuses  when  the  occasion  occurs, 
to  offer  or  to  accept  a  challenge.  The  proscription 
that  ensues,  is  what  few,  very  few  individuals  in- 
deed, have  virtuous  principle  or  resolution  sufficient 
to  encounter.  Can  any  situation  be  more  painfully 
trying  than  that  in  which  a  brave  officer  may  be 
placed,  who,  uniting  to  a  gallant  mind  a  strict  sense 
of  the  duty  he  owes  to  God  and  to  his  king,  feels 
himself  compelled  to  refuse  an  unhallowed  obedience 
to  usages  which  he  knows  to  be  criminal,  and  who, 

*  I  wish  to  guard  against  its  being  at  all  supposed  that  any  one  is 
justified,  or  in  the  least  warranted  to  engage  in  a  duel,  because  he 
rnakes  no  particular  religious  profession. 
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in  doing  so,  is  called  to  brave  the  scorn  and  con- 
tumely of  most  of  his  associates.  I  scarcely  know 
any  situation  that  can,  in  cruelty  of  circumstances, 
be  compared  with  it.  It  is  indeed  being  tried  in  a 
furnace,  "  heated  seven  times  more  than  it  is  wont 
to  be  heated."  Neither  does  it  appear  that  any  in« 
dividual,  whose  severe  lot  it  may  be  to  be  thus  prov- 
ed, is  at  liberty  to  desert  the  station  of  life  in  which 
Providence  has  seen  fit  to  place  him.  He  is,  on  the 
contrary,  bound  by  the  most  solemn  obligations  to 
hold  his  ground  to  the  utmost.  By  doing  so,  in  a 
spirit  of  gentleness,  combined  with  firmness,  it  is 
probable  that,  under  the  Divine  blessing,  he  may  be 
enabled  to  disarm  hostility,  to  conciliate  his  adver- 
saries, and  to  bring  them  to  a  sense  of  their  fatal 
delusion.  But  if  this  should  fail,  he  knows  that  he 
has  an  all-powerful  Friend,  "  who  careth  for  him," 
and  who  has  said,  "  I  will  never  leave  thee,  nor  for- 
sake thee."  To  Him  he  may  safely  commit  his 
cause,  as  "  unto  a  faithful  Creator."  Such  a  trial, 
arduous  as  it  is,  is  far  from  being  destitute  of  con- 
solation or  of  encouraging  hope.  There  is  some- 
thing unspeakably  consolatory  in  the  conscious  feel- 
ing that  we  are  marching  firmly  in  the  path  of 
duty, — and  any  one  placed  in  the  supposed  cir- 
cumstances, should  turn  with  reviving  thought  to 
the  prospect  of  his  honourable  example  being  widely 
diffused,  many  being  encouraged  perhaps  by  the 
firmness  of  his  individual  conduct,  to  avow  senti- 
ments which  they  would  not  have  otherwise  ventur- 
ed to  disclose,  still  less  to  act  on.  It  is  an  in- 
teresting thing,  what  greatly  distinguishes  the  age 
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ill  which  we  live,  to  see  many  officers,  both  naval 
and  military,  who  now  dare  to  be  singular  on 
such  points,  and  who  now  live  under  impressions 
little  known  a  few  years  ago.  This  number  is  every 
year  on  the  increase ;  and  nothing  will  have  a  more 
powerful  influence  in  quickening  the  extension,  than 
living  instances  of  calm,  consistent  regard  to  our 
first  duties,  united  with  a  noble  superiority  of  mind, 
rising  above  all  considerations  of  the  personal  in- 
convenience and  sacrifices  that  such  stedfastness  may 
entail*.  Heavy,  indeed,  is  the  reproach  that  lies  at  the 

*  Instances  of  ofBcers  and  others  who  h  ave  refused  challenges  have 
from  time  to  time  occurred.  Colonel  Gardiner^  who  was  killed  fight- 
ing bravely  in  his  country's  cause^  on  one  occasion  refused  a  challenge, 
observing,  "  I  fear  sinning,  though,  God  knows,  I  do  not  fear  fight- 
ing." It  is  mentioned  in  the  Ufe  of  Colonel  Blackadder,  that  he  re- 
fused a  challenge,  and  having  done  so,  immediately  appUed  to  the 
Duke  of  Marlborough  to  be  appointed  to  head  an  attack  of  some  of 
the  enemy's  works,  of  a  desperate  nature.  Cockburne's  History  of 
Duelling  contains  an  interesting  narrative  of  a  French  officer,  of  the 
name  of  Renty. — "  He  was  born  in  the  year  1611,  at  Beni,  in  the 
Lower  Normandy.  He  was  the  only  son  and  heir  of  Charles  de 
Renty,  a  Gentleman  both  of  a  good  estate  and  of  an  ancient  noble 
family.  The  young  de  Renty,  as  he  had  good  natiu-al  parts,  so  there 
was  given  him  a  virtuous,  liberal,  and  suitable  education,  which  ren- 
dered him  a  very  accomplished  Gentleman,  and  procured  him  such 
reputation,  that  he  was  chosen,  even  very  young,  a  member  of  the 
states  of  Normandy  assembled  at  Ruen.  A  little  while  after,  France 
being  engaged  in  the  war  of  Lorrain,  and  it  being  then  j  udged  not 
honourable  for  a  Gentleman  to  loiter  at  home,  when  the  service  of  his 
king  and  country  called  him  to  the  field.  Monsieur  Renty  went  into 
the  army,  where  he  was  placed  at  the  head  of  a  troop,  in  which  were 
divers  young  Gentlemen.  He  very  soon  got  a  reputation  among  the 
Generals  and  all  the  Commanding  Officers,  as  well  as  others,  by  study- 
ing to  oblige  every  one.  But  %vhen  Mons.  Renty  became  a  soldier, 
he  did  not  lay  aside  the  character  of  a  Christian  ;  he  owned  the  obli- 
gation to  preserve  it  in  the  camp  as  well  as  elsewhere  ;  and,  as  he  is. 
described  by  the  author  of  his  life,  he  did  it  every  where  with  an  ua- 


door  of  the  government  of  our  country,  that  un- 
justifiably allows  its  officers,  and  subjects  generally, 
to  be  so  unnecessarily  exposed  to  such  severity  of 

usual  care  and  strictness,  giving  a  good  example  to  all,  and  keeping  a 
strict  discipline  over  those  under  his  command,  which  made  him  most 
gracious  wherever  he  was  quartered. 

"  But  to  give  an  instance  suitable  to  the  subject  of  this  Dis- 
course, while  Mons.  Renty  was  in  the  army,  there  happened  a  differ- 
ence between  him  and  another  Gentleman,  who  stood  much  upon 
what  is  called  the  point  of  honour.  It  was  first  carried  before  the 
General  Officers,  who  determined  it  in  Mons.  Renty 's  favour  ;  but 
the  other  would  not  rest  in  that — nothing  would  give  him  content  but 
a  satisfaction  by  the  sword,  and  so  he  sent  a  challenge.  Mons.  Renty. 
told  him  that  brought  it,  *  That  the  person  he  came  from  was  much 
in  the  wrong,  for  he  had  given  all  the  satisfaction  which  in  justice 
and  reason  could  be  demanded.'  But  the  other  still  pressing  and 
repeating  his  challenge,  and  that  too  with  some  insolent  and  pro- 
voking language,  Mons.  Renty  returned  this  answer, — '  That  he 
could  not  accept  of  the  challenge,  since  God  and  the  King  did 
forbid  it;  he  had  no  fear  of  the  other,  but  he  feared  God  and 
dreaded  the  offending  him.  That  he  would  go  every  day  abroad, 
as  he  was  wont,  wherever  his  affairs  should  call  him,  and  if 
any  attack  should  be  made  upon  him,  he  would  make  the  other  to  re- 
pent it.'  This  answer  is  the  more  remarkable,  that  it  came  from  a 
young  man  that  intended  to  raise  himself  to  preferment  by  the  sword. 
Now  the  other  quarrelsome  person,  seeing  it  in  vain  to  attempt  the 
drawing  Mons.  Renty  to  a  formal  duel,  he  took  an  opportunity  to  set 
upon  him  when  attended  with  one  single  servant.  The  consequence 
was,  that  both  the  quarrelsome  Gentleman  and  his  second  were  wound- 
ed and  disarmed,  after  which,  by  the  assistance  of  his  servant,  he  car- 
ried them  privately  to  his  own  tent  or  lodging,  where  he  himself  dress- 
ed their  wounds,  comforted  them  with  wine,  and  dismissed  them  with 
their  swords,  never  boasting  of  the  advantage  which  he  had  over 
them,  nor  so  much  as  speaking  of  it  to  any,  or  ever  mentioning  it 
afterwards  to  his  servant  who  was  present.  When  other  differences 
happened,  he  used  to  say,  that  there  was  a  great  deal  more  courage 
and  greatness  of  mind  in  bearing  an  injury  for  the  love  of  God  than 
in  returning  it,  and  in  suffering  than  in  revenge,  because  the  one  was 
more  difficult  than  the  other ; — that  a  bull  had  indeed  courage,  but 
it  was  brutal,  whereas,  ours  ought  to  be  rational  and  Christian." 
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trial,  to  such  a  fearful  contest  between  a  strong 
sense  of  duty,  and  the  dread  of  worldly  shame. 
There  is  the  less  excuse,  as  the  evil,  though  of  long 
continuance  and  deeply  rooted,  is  one  which  it  would 
not  apparently  be  very  difficult  to  rectify.  I  shall, 
however,  shortly  take  the  liberty  of  offering  some 
farther  suggestions  on  this  very  important  part  of 
the  subject. 

Sixthly,   and  Lastly, — TJie   small  number  that 
have  fallen  in  duels  in  modern  times,  compared  with 
times  more  remote.     The  number  that  were  killed 
in  duels,  in  this  kingdom,  in  our  late  king's  reign,  is 
stated  to  have  amounted  to  between  60  and  70  per- 
sons.    This    number    is    happily    small,    compared 
with  the  enormous  loss  of  lives  that  took  place  from 
that  cause,  about  two  centuries  ago.     But  the  view 
of  this  number  of  victims  can  afford  no  just  ground 
of  satisfaction,  when  we  consider  the  prodigious  im- 
provements that  have   taken  place  in   the    general 
tone  and  habits  of  society  in  that  time,— and  when 
there  appears  little  reason  to  doubt,  that  if  the  laws 
wisely  enacted  against  duelling  at  that  distant  period 
had  been  duly  enforced,  the  practice  that  has  proved 
the  source  of  so  many  woes  in  most  of  the  nations  of 
Europe,  might  have  been  long  since  wholly  exploded. 
Comparatively  limited,  as  the  number  is  that  have 
lately  fallen,  enough  have  perished  to  produce  a  wide 
mass  of  human  misery;   and  can  we  contemplate 
without  sorrow,  the  circumstance  of  so  many  of  our 
fellow-creatures  having  been  hurried  into  eternity, 
in  an  act  of  open  rebellion  against  their  Maker,  and 
exposed  to  the  fearful  consequences  that  await  all 
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that  die  in  a  state  of  hopeless  impenitence  ?    With 
those    that  seriously  believe    the  Scriptures,  there 
cannot  be  two  opinions  on  this  subject.     Even  the 
infidel,  if  he  thinks  at  all,  must  have  many  doubts. 
On  the  most  favourable  computation  of  the  sceptic's 
creed,  there  must  be  much  danger  as  to  future  con- 
sequences; and  how  little  does  it  accord  with  the 
most  ordinary  principle  of  philanthropy,  to  be  hazard- 
ing the  eternal  welfare  of  others,  as  well   as  our 
own,    in  the  way  that  occurs  in  every  duel,   on  a 
chance  that  is  less  than  the  turn  of  the  die — on  a 
contingency  on  which  few  would  wish  to  stake  the 
least   portion    of   their    earthly  property?     Surely 
enough,  more  than  enough,  of  blood  has  now  stream- 
ed at  the  altar  of  Fashion's  idol ;  and  surely  it  is  now 
time  to  heal  those  wounds,  that  a  senseless,  barbar- 
ous usage  has  so  long  and  wantonly  been  inflicting 
on  the  world*. 

Having  thus,  however  imperfectly,  endeavoured 
to  shew  the  criminality  of  duelling,  in  every  view 
in  which  it  can  be  considered — as  baneful  to  society — 
as  a  manifest  violation  of  the  law  of  our  country — 
as  an  act  peculiarly  offensive  and  sinful  in  the  sight 
of  God, — and  as  a  practice  that  cannot  fail  to  bring 
down  the  Divine  wrath  on  its  abettors,  it  will  be 
proper  now  shortly  to  consider  whether  any,  and 
what  remedy,  can  be  found  for  so  glaring  an  evil. 

*  It  is  to  be  recollected  that  a  great  portion  of  our  last  king's  reign 
was  spent  in  war,  at  which  time,  from  obvious  causes,  duelling  does 
not  occur  so  frequently  as  during  peace.  The  number  of  duels,  ac- 
cordingly, appears  to  have  increased  materially  since  the  termination 
of  the  war. 
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To  some  it  may  a])pear  that  it  has  now  struck  such 
deep  root,  as  to  leave  no  hope  of  its  being  eradicated. 
It  may  seem  to  be  now  so  interwoven  with  all  our 
habits  of  thinking,  with  all  the  usages  of  life,  as  to 
have  become  almost,  so  to  speak,  a  component  part 
of  society,  and  essential  to  its  existence.       If  this  is 
the  view  in  which  duelling  be  considered,  perhaps 
it  might  be  not  improperly  compared  to  the  parasiti- 
cal plant  that,  entwined  around  the  noble  stem,  gives 
it  a  delusive  show  of  support,  while  in  truth  it  is 
corroding  its  substance,  and  sapping  its  foundation. 
If  there  be  any  correctness  in  the  observations  that 
have  been  stated,  a  conclusion  altogether  opposite 
from  such  a  supposition  as  the  above,  must  be  the 
true  one.      I  am  fully  satisfied  that  the  chief  dif- 
ficulty in  getting  rid  of  duelling  consists  in  our  im- 
agination.    As  in  the  case  of  that  deception  that 
sometimes  attends  the  ocular  vision,  the  object,  in 
being  viewed  through  a  fallacious  medium,  appears 
of  exaggerated  height, — but,  if  firmly  approached,  it 
will  be  found  to  dwindle  into  a  thing  of  small  ac- 
count.      A  substance   that  appears  in  the   eye   of 
many,  of  impenetrable  strength,  will,  if  resolutely 
grappled  with,  prove  little  more  than  the  evanescent 
shadow.     The  causes  of  duelling  are  of  no  occult 
nature, — they  lie  very  clearly  developed  before  us; 
and  if  we  can  remove  the  causes,  the  evil  will  gradu- 
ally cease.     One   of  the  most   prominent  of  those 
causes,  is  undoubtedly  that  already  alluded  to,  the 
extreme  laxity  with  which  the  laws  against  duelling 
have  been  administered.       It  was  this  laxity  which 
led  to  the  failure  of  the  edicts  repeatedly  issued  in 
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the  reigns  of  Henry  IV.,  and  Lewis  XIII.  of  France; 
and  it  was  the  adoption  of  an  opposite  course,  in 
the  undeviating  enforcement  of  the  edicts  issued  in 
his  reign,  that  enabled  Lewis  XIV.  to  succeed  in  the 
great  measure  of  abolishing  duelling  in  his  dominions. 
With  this  salutary  example  in  view,  our  laws  on 
this  point  have  continued  from  one  reign  to  another 
to  be  administered,  with  few  exceptions,  with  crim- 
inal remissness;  and  the  stream  in  its  descent  bear- 
ing along  a  continued  accumulation  of  new  precede 
ents,  every  stage  in  its  progress  must  have  in- 
creased the  difficulty  of  rectifying  the  evil,  which 
will  probably  continue  till  decisive  means,  similar 
to  those  adopted  in  France  and  other  countries, 
are  here  resorted  to  *.  I  would  point  out  also 
a  matter  that  bears  closely  on  this  subject,  as 
strongly  influencing  the  public  mind  in  favour  of 
duelling,  and  which,  therefore,  claims  peculiar 
attention:  I  mean  the  decidedly  anti christian  prin- 
ciples on  which  education  is  usually  conducted. 
It  is  observed  by  a  lively  writer,  (Soame  Jenyns,) 
"  Nothing,  I  believe,  has  so  much  contributed  to 
corrupt  the  true  spirit  of  the  Christian  institution, 

*  An  interesting  anecdote  is  recorded  in  Harte's  history  of  Gus- 
tavus  Adolphus  of  Sweden^  of  the  successful  means  used  by  that  great 
Prince,  to  stop  the  practice  of  duelling  in  his  army.  It  seems  that, 
in  Austria,  Saxony,  and  Poland,  similar  means  have  been  at  different 
times  used.  But  it  must  be  recollected  that,  under  despotic  govern- 
ments, the  success  of  all  regulations  essentially  depends  on  the  person- 
al character  of  the  Sovereign.  It  is  honourable,  in  a  high  degree,  to 
the  Princes  in  question  to  have  made  the  attempt;  and  though  the 
operation  of  their  salutary  laws  may  not  have  been  permanent,  the 
failure  cannot  be  imputed  to  tlicui.  In  this  country  the  case  would 
bo  altogether  difllrcnt. 
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as  that  partiality  which  we  contract,  from  our  ear- 
liest education,  for  the  manners  of  Pagan  antiquity ; 
from  whence  we  learn  to  adopt  every  moral  idea 
which  is  repugnant  to  it ;  to  applaud  false  virtues 
which  that  disallows ;  to  be  guided  by  laws  of  ho- 
nour which  that  abhors  ;  to  imitate  characters  which 
that  detests  ;  and  to  behold  heroes,  patriots,  conquer- 
ors, and  suicides,  with  admiration,  whose  conduct 
that  utterly  condemns."  That  the  general  system 
of  oiu*  modern  education  is  much  more  adapted  to 
such  a  meridian  as  Heathen  Rome  once  was,  than 
to  a  land  professedly  Christian,  must  be  painfully 
evident  to  every  one  who  considers  the  subject  with  a 
just  and  unbiassed  judgment.  There  are  some  happy 
exceptions, — some,  in  whose  case  we  find  united  the 
polish  of  classical  attainment  with  the  still  higher 
polish  of  Christian  instruction,  and  the  stamp  of  the 
Christian  character.  But  such  instances  are  rare, 
and  according  to  the  usual  routine  of  youthful  train- 
ing,— according  to  the  usual  estimation  of  the  world, 
a  store  of  good  scholarship  is  judged  not  an  unrea- 
sonable set-off  against  any  deficiency  of  Christian 
know^ledge — of  that  knowledge  by  w^hich  alone  our 
own  conduct  can  be  justly  or  safely  moulded,  and 
according  to  which  it  ought  to  be  our  continued  aim 
to  shape  the  conduct  and  character  of  those  com- 
mitted to  our  care.  Our  Saviour's  commandment, 
"  Search  the  Scriptures,"  instead  of  being  looked  to 
as  the  first  of  all  objects,  and  the  duty  it  imposes  the 
first  of  all  obligations,  holds  usually  a  place  alto- 
gether secondary  in  modern  tuition.  Some  superfi- 
cial instruction  of  this  kind  may  be  imparted  in 
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early  youth,  but,  in  a  large  proportion  of  cases,  it 
extends  little  beyond  the  first  rudiments  of  domestic 
education; — its  hold  over  the  mind  is  feeble,  and 
seldom  has  any  permanency.  The  system  fatally  pur- 
sued in  our  public  schools,  and  often  too  inider  pri- 
vate tutors,  leaves  little  leisure,  and  less  inclination, 
for  the  culture  of  Christian  views,  and  the  opera- 
tion of  Christian  princijile ;  and  it  need  excite  no 
wonder  if,  in  the  midst  of  the  bu^stle,  temptations, 
and  trials  of  future  life — any  early  seed  that  may 
have  been  sown,  even  in  circumstances  more  than 
usually  favourable,  be  choaked  as  if  with  briars  and 
thorns,  and  yield  no  return.  It  should  occasion  no 
surprize  if,  in  such  circumstances,  the  requisitions  of 
Scripture  are  little  regarded — have  little  influential 
effect  in  the  mingled  intercourse  of  human  life ;  and 
it  will  be  well  if  the  vague,  confused  notions,  that 
have  been  imparted,  do  not  practically  lead  more  to 
scepticism  and  profane  levity,  than  to  the  establish- 
ment of  Scripture  as  the  standard  of  our  actions  and 
the  guide  of  our  lives.  Constituted  as  society  now 
is,  it  cannot  be  much  expected  that,  in  the  midst  of 
those  tumultuous  unsubdued  passions  that  so  rage 
without  and  within,  the  "  still  small  voice"  of  Chris- 
tian principle  should  obtain  any  very  favourable 
hearing.  It  cannot  be  expected  that  it  should  "  ride 
in  the  whirlwind  and  direct  the  storm."  It  is  to  be 
presumed  that  the  practice  of  duelling  seldom  forms 
directly,  or  avowedly,  a  part  of  modern  education  ; 
but  that  the  ideas  usually  instilled  into  the  juvenile 
mind  have  a  direct  tendency  to  foster  and  encour- 
age the  growth  of  those  dispositions  and  habits  that 
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form  the  root  of  the  practice,  must  be  obvious.     The 
criminality  of  duelling  is  rarely  pointed  out ;  it   is, 
on  the  contrary,  usually  spoken  of  as  an  expedient 
thing,   not  undeserving  of  applause  ;   or,   at  least, 
what  every  one  must  be  prepared  to  encounter  when 
needful.     The  duty  of  curbing  our  worldly  temper, 
of  controlling  especially  the  angry  passions  of  pride, 
resentment,    and    revenge,    and    such    like,    is   not 
impressed  with  much   earnestness ;   while,  on   the 
contrary,  the  necessity  of  holding  high  our  characters 
in  worldly  estimation ;   of  eclipsing  others   in   the 
race  of  worldly  distinction  ;  and,  above  all,  of  resent- 
fully avenging  personal  wrongs,  are  not  unfrequent- 
ly  spoken  of  as  matters  of  course,  or  as  themes  of 
eulogium.     The  question  of  education  is  too  wide  a 
field  to  be  enlarged  on  here,  even  if  I  were  compe- 
tent to  the  task  *.     I  have,  therefore,  done  nothing 
more  than  give  a  hasty  glance  to  a  subject  which 
has  a  close  connection  with  that  at  present  under 
our  view.     It  is  a  solemn  obligation  that  rests  on 
all,  in  any  way  entrusted  with  the  care  of  the  rising 
generation,  to  see  that  this  sacred  duty  is  discharged 
on  Christian  principles  ;  and  in  so  doing,  they  can- 
not fail  to  point  out  duelling  as  a  crime,  in  every 
sense  of  the  word,  of  the  most  deadly  nature,  involv- 
ing suicide  and  mvu'der,  and  as  such,  though  it  may 
escape  punishment  from  the  laws  of  man,  the  sure 
object  of  the  divine  wrath  and  vengeance.     There 

*  I  feel  the  less  called  on  to  enter  on  so  extended  a  discussion,  as  « 
respected  friend  has  already  made  it  the  object  of  particular  considera- 
tion, in  a  paper,  of  which  I  hope  the  public  will  ere  long  have  the 
benefit. 
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cannot  be  a   doubt   that,    if   the    minds  of  youn^r 
persons,    instead    of  being    poisoned  with  the  per- 
nicious   sentiments    which    they    are    permitted  at 
present  to  imbibe,   ideas  which  "  grow  with  their 
growth,   and  strengthen  with  their  strength,"  were 
awakened  by  times  to  a  sense  of  the  magnitude  of 
the  crime  of  duelling, — were  brought  by  early  warn- 
ing to  see  it  in  its  true  turpitude,  this  M^ould  have 
a  powerful  tendency  gradually  to  operate  a  mighty 
change  in  the  current  of  public  feeling,  and  to  estab- 
lish better  principles  in  our  country.     Fearful  then 
must    be    the    responsibility   of  those  parents   and 
teachers  who,   having  all  this  in  their  power,  shew 
themselves  utterly  regardless  of  the  welfare  of  those 
committed  to  their  charge,  in  their  nearest  interests, 
allowing  them  to  grow  up  in  those  habits  that  lead 
to  the  deliberate  shedding  of  their  own  blood,  or  the 
blood  of  others,  in  unhallowed  quarrels.     It  is  im- 
possible that  blood   so  shed  should  not,   hereafter, 
plead  trumpet-tongued  against  those  who,  from  cri- 
minal remissness,  may  have  been  the  true  authors 
of  the  calamity.     Parents  and  teachers  may,  in  the 
truest  sense  of  the  word,  be  designated  as  watch" 
men;  and  to  them,  and  those  whom  Providence  has 
committed  to  their  superintendence,  may  be  truly 
again  applied  the  words  of  the  prophet,   "  If  the 
sword  come,  and  take  away  any  person  from  among" 
them,  he  is  taken  away  in  his  iniquity,  but  his  blood 
will  I  require  at  the  watchman's  hand." 

It  seems  probable  that  the  relaxed  vigour  of  the 
laws  against  duelling  cannot  be  effectually  revived 
without  the  interposition  of  Parliament,   and  the 
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legislative  wisdom  may  perhaps  see  fit  to  give  still 
farther  strength  to  the  intention  of  these  laws,  by- 
other  measures  adapted  to  the  present  habits  of  so- 
ciety. Possibly  the  establishment  of  a  court  or 
courts  of  honour,  on  a  somewhat  similar  principle  as 
that  adopted  in  France,  under  Lewis  XIV.  may  be 
thought  expedient.  I  am  aware  that  a  publication 
that  ranks  high  in  general  estimation,  though  in  no 
respect  higher  than  is  due  to  its  great  merit  *,  refers 
to  an  expedient  of  this  nature  in  terms  that  do  not 
hold  out  sanguine  expectations  of  its  success.  But 
we  must  recollect,  that,  at  the  period  of  the  publica- 
tion of  that  interesting  work,  its  eminent  author 
stood  almost  alone,  or  was  one  of  the  very  few  of 
those  engaged  in  the  duties  of  public  life,  who  fear- 
ed not  to  confess  our  Saviour,  and  to  act  on  the 
precepts  which  the  word  of  God  prescribes  for  our 
guidance.  Since  that  time  the  tone  of  religious  feel- 
ing in  this  country  has  undergone  a  manifest  change  ; 
and  though  the  number  of  those  who  take  Christian 
principles  as  the  rule  of  their  conduct,  be  still  com- 
paratively small,  it  is  much  increased  within  as  well 
as  without  the  walls  of  Parliament.  Any  proposition 
of  the  nature  suggested  would,  therefore,  it  may  be 
supposed,  be  now  brought  forward  in  different  cir- 
cumstances, and  with  greater  confidence  of  success, 
than  it  could  have  been  twenty-five  or  thirty  years 
ao-o.  Perhaps  it  may  be  suggested,  as  opposing  this 
expectation,  that  those  who  are  by  their  stations  the 
framers  and  the  guardians  of  our  laws,  are,  in  re- 

*  Mr.  Wilherforce's  Practical  Christianity,  p.  142. 
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gard  to  duelling,  not  unfrequently  among  the  num-  / 

ber  of  the  boldest  offenders,  and  that  it  cannot,  there- 
fore, be  expected  that  they  should  be  very  solicitous 
to  impose  fresh  restrictions  on  their  own  miscon- 
duct.    This,  indeed,  is  a  truth — a  melancholy  truth  ; 
and  if  any  thing  could  more  than   another  clearly 
demonstrate  the  corrupt,  iniquitous  nature  of  the 
practice,  it  would  be  that  imaginary  necessity  it  thus 
lays  on  those  in  public  station,  of  criminally  violat- 
ing and  betraying  those  laws  which  it  is  their  first 
duty  to  protect*.     It  cannot  be  denied,  that  such 
persons,  peculiarly  exposed  as  they  must  be  to  the 
acrimony  of  angry  opponents,  must  be  often  placed 
in  circumstances  of  much  difficulty ;  and  though  no 
consideration  can  justify  the  deliberate  preference, 
that  in  every  case  of  duelling  is  exhibited,  of  the 
favour  of  man  before  the  favour  of  God,  it  is  surely 
to  be  lamented  that  such  collision  should  ever  exist, 
and  that  the  worst  passions  of  the  heart  should  thus 
be  permitted  to  pollute,  at  the  very  fountain,  that 
stream  of  law  and  of  justice  that  ought  to  flow  pure 
through  our  land. 

Those  public  characters  who  have  engaged  in 
duels,  or  who  may  be  still  ready  to  stand  forward 
in  such  encounters,  cannot  be  without  considerable 
misgivings;  and  though  they  may  not  possess  that 
strength  of  religious  principle,  by  which  alone,  in  a 
right  cause,  we  are  enabled  to  bid  defiance  to  the 


*  Let  it  be  perfectly  understood,  that  this  is  said  without  any  view 
to  any  particular  side  or  party. 
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world's  obloquy,  it  is  likely  that  they  would  not 
unwillingly  hail  any  favourable  opening  by  which 
they  might  free  themselves  and  others  from  the 
painful  alternative,  the  difficult  struggle,  which  so 
often  ensues.  It  is  usually  found  in  all  questions, 
connected  as  the  present  with  the  moral  and  religi- 
ous interests  of  the  country,  that  it  is  the  country 
itself  that  must  take  the  lead  ;  and  it  is  on  the  ex- 
pression of  the  public  sense,  that  the  acts  of  the 
legislature  are  usually  in  such  cases  founded.  I 
apprehend  that  no  better  mode  could  be  devised  of 
making  known  this  sense,  than  by  a  combined  de- 
claration similar  to  that  made  in  France,  by  persons 
of  the  first  rank,  against  the  practice  of  duelling,  at 
the  period  of  its  abolition  in  that  country.  That 
declaration  was  apparently  more  founded  on  con- 
siderations of  temporal  expediency,  than  on  those  of 
religious  principle;  yet  the  latter,  as  it  has  been  my 
endeavour  to  shew,  constitutes  in  truth  by  much  the 
strongest  ground.  Favoured  as  this  country  is  with 
the  bright  beams  of  gospel  light,  it  cannot  be  doubt- 
ed that  there  are  many  who  feel  the  force  of  this 
truth,  and  who  cannot  be  insensible  that  their  duty 
to  society,  but  still  more  their  duty  to  God,  imposes 
on  them  the  obligation  of  testifying  their  sense 
against  that  open  violation  of  the  laws  of  both  God 
and  man,  that  the  practice  of  duelling  so  clearly  in- 
volves. Such  a  declaration  as  I  refer  to,  would  af- 
ford to  all  of  this  mind,  an  opportunity  of  making 
known  their  sentiments ;  and  if,  in  France,  measures 
of  the  like  kind,  but  resting  on  a  basis  comparative- 
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ly  weak,  was  eminently  prosperous,  the  most  favour- 
able consequences  might  be  anticipated  from  such  a 
course  in  this  country,  strengthened,  as  it  would  be, 
by  all  the  additional  motives,  by  all  the  higher  con- 
siderations here  connected  with  it.  Let  it  not  be 
said  that  the  number  who  are  called  on  to  engage  in 
duels  is  comparatively  small,  and  that,  therefore,  the 
act  of  joining  in  any  public  association  is  an  un- 
necessary anticipation  of  a  difficulty  which  may  nevef 
occur.  Duelling  is  one  of  those  things  regarding 
which  it  is  essential  that  we  should  calmly  make  up 
our  mind,  and  come  to  a  fixed  understanding  before 
the  trial  overtakes  us.  It  must  be  an  unfavourable 
moment  to  deliberate,  when  under  the  influence  of 
angry  passions,  and  irritated  feelings ;  and,  unless  we 
have  previously  established  a  settled  principle  in  our 
hearts,  and  are  decided  as  to  its  utter  unlawfulness, 
when  the  conflict  arises,  worldly  principles  will  sel- 
dom fail  to  predominate.  Mr.  Wilberforce  justly 
observes,  "  In  the  judgment  of  that  religion  which 
requires  purity  of  heart,  and  of  that  Being,  to  whom, 
as  before  remarked,  '  thought  is  action ;'  he  cannot 
be  esteemed  innocent  of  this  crime,  who  lives  in  a 
settled  habitual  determination  to  commit  it  when 
circumstances  shall  call  on  him  to  do  so.  This  is  a 
consideration  which  places  the  crime  of  duelling  on 
a  different  footing  from  almost  any  other;  indeed, 
there  is  perhaps  no  other  which  mankind  habitually 
and  deliberately  resolve  to  practice  whenever  the 
temptation  shall  occur.  It  shews  also,  that  the  crime  .  / 
of  duelling  is  far  more  general  in  the  higher  classes 
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than  is  commonly  supposed,  and  that  the  whole  sum 
of  the  guilt  which  the  practice  produces,  is  great 
beyond  what  perhaps  has  ever  been  conceived !" 
In  these  circumstances,  a  declaration  is  additionally 
recommended  by  the  obligation  that  it  will  call  for 
of  self-examination ;  and  by  the  unequivocal  expres- 
sion which  it  will  require  as  to  who  are,  on  this 
question,  prepared  to  adhere  to  the  commandments 
of  God.  The  combination,  too,  of  numbers,  is  at  all 
times  powerful  in  its  influence;  and  it  is  no  small 
advantage  that,  on  this  occasion,  would  arise,  that 
many  may  be  thereby  encouraged  to  avow  opinions, 
which,  singly,  they  would  shrink  from  the  difficulty 
of  hazarding. 

Lest  any  latent  impression  should  still  remain,  as 
to  the  difficulty  of  encountering  an  opinion  so  long 
established  as  that  in  favour  of  duelling  has  been, 
it  may  be  well  to  consider  how  fluctuating  public 
opinions  and  public  usages  generally  are.  Within 
the  last  thirty  or  forty  years,  hard  drinking  and  hard 
swearing,  were  generally  considered  as  the  character- 
istics of  gentlemen,  and  somewhat  essential  to  give 
due  effect  to  the  name.  But  from  a  gradual  change 
of  manners,  and  a  progressive,  though  often  imper- 
ceptible diffusion  of  the  influence  of  religious  opinion, 
the  impropriety  and  criminality  of  those  practices 
are  now  felt  by  many  who  make  little  profession  of 
religious  principle ;  and,  to  the  credit  of  the  present 
times,  they  are  every  day  sinking  more  into  disuse. 
At  the  period  when  the  abolition  of  the  Slave  Trade 
in  this  country  was  first  agitated,  the  idea  seemed 
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to  a  great  propoi'tion  of  the  kingdom  visionary,  and 
the  attempt  hopeless.  But  in  this  enlightened  na- 
tion, the  united  voice  of  religion  and  humanity,  if 
duly  exerted,  will  seldom  long  be  exerted  in  vain; 
and  so  entire  is  the  change  that  has  been  brought 
about,  that  scarcely  an  individual  is  now  to  be  found 
in  this  kingdom  to  advocate  the  cause  of  slavery. 
The  struggle  was  long,  arduous,  and  memorable; 
but  the  triumph  which  truth  finally  achieved,  was 
thereby  only  rendered  more  conspicuous, — and  to 
this  country  has  belonged  the  unspeakable  glory  of 
setting  the  example  of  suppressing  that  cruel  traffic. 
Wliile  to  this  continues  to  be  added  the  unwearied 
exertion  of  our  national  influence,  in  awakening  the 
torpid  sensibilities  of  other  states  as  to  the  miseries 
of  so  large  a  portion  of  our  fellow  creatures,  and 
our  successful  endeavours  to  impart  the  blessings  of 
civilization  and  Christian  knowledge  to  those  who, 
not  many  years  ago,  were  considered  by  many  in 
our  country  as  stamped  by  the  hand  of  Heaven  with 
hopless  inferiority,  and  scarcely  ranked  above  the 
level  of  the  brutes  of  the  field.  In  referring  to  these 
events,  it  is  not  possible  to  disconnect  with  them,  the 
name  of  the  distinguished  personage  lately  alluded 
to.  If  ever  an  individual  deserved  to  be  called  the 
friend  of  Africa,  the  benefactor  of  the  human  race, 
Mr.  Wilberforce  stands  unrivalled  as  that  person. 
May  we  not  be  permitted  to  hope  that,  on  this  oc- 
casion, the  energy  of  his  talents,  and  the  powers  of 
his  eloquence,  will  again  be  put  forth  with  like  suc- 
cess ?  The  cause  would  be  comparatively  easy;  and 
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it  would  be  surely  a  gratifying  thing  to  see  this 
venerable  patriot,  as  the  close  of  his  public  career 
draws  on,  enabled  to  add  to  his  long  and  undeviating 
course  of  usefulness  one  more  act,  of  which  the  effects 
would  extend  to  the  world's  limits — one  more  benefit, 
for  which  future  generations  would  venerate  and 
bless  his  name. 
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REPORT,  &c. 


The  present  is  an  action  of  Damages  brought  by  the  pursuer, 
Mr.  Leslie,  against  the  defender,  Mr.  Blackwood,  under  the 
late  statute  59.  Geo.  III.  Cap.  35.  by  which  it  is  provided, 
that  all  actions  brought  before  the  Court  of  Session,  where 
the  conclusion  shall  be  for  damages  and  expenses  only,  shall 
be  forthwith  remitted  to  the  Jury  Court  for  trial,  upon  Issues 
to  be  adjusted  in  that  Court,  in  the  manner  prescribed  by  the 
Act. 

The  Summons  is  in  the  following  terms : 

SUMMONS.— George,  &c.  Whereas  it  is  humbly 
meant  and  shewn  to  us,  by  our  lovite  John  Leslie,  Professor 
of  Natural  Philosophy  in  the  University  of  Edinburgh,  That 
William  Blackwood,  Bookseller  in  Edinburgh,  has,  for  some 
time  past,  conceived  an  unjustifiable  rancour  and  malice 
against  the  pursuer  ;  in  gratification  of  which,  he  has  had  re- 
course to  the  most  false  and  abominable  libels  against  him  ; 
and,  in  particular,  has  been  in  the  jjractice  of  publishing,  in 
a  work,  entitled  '  Blackwood's  Edinburgh  Magazine,'  and  of 
which  the  said  William  Blackwood  is  the  publisher,  the  most 
foul  and  atrocious  calumnies  against  his  private  and  public 
character,  as  a  man,  and  as  a  professor  :  That,  actuated  by 
this  motive,  and  by  a  profligate  and  wanton  disregard  of  his 
feelings  and  reputation,  the  said  William  Blackwood  has,  in 
various  parts  of  that  work,  to  be  more  particularly  condescend- 
ed upon  in  the  course  of  the  process  to  follow  hereupon,  but 
especially  in  the  35th  Number,  at  pages  502  and  503 ;  the 
40th  Number,  at  page  355  ;  and  the  4'4th  Number,  at  pages 
190,  208,  e09,  and  222  ;  represented,  and  held  him  out  to 
the  public,  as  a  person  distinguished  by  "  insolence,''''  "  ig- 
iiorance^''  "  impudence^''  and  "  impei'iincncc  ;""  as  being 
an  "  enfant  perdu ;"  as  being  "  actuated  by  a  hostility  to 
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the  language  qf  revelation^  simply  because  it  was  so ;  as 
"  going  out  of' his  2}0'th  to  recommend  an  impious  work  ;''"' 
as  "  going  out  qf  his  path  to  cast  an  ignorant  sarcasm  on 
the  language  of  the  Bible  ,•"  as  "  being  an  object  qf  suspi- 
cion to  those  who  hold  the  Scriptures  in  honoicr,  or  impiety 
in  detestation  ,•"  as  being  an  impostor  and  dishonest ;   and  as 
being  one  of  the  public  teachers  of  Edinburgh,   by  whom 
strangers,  who  come  to  the  University  here,  have  "  their  re- 
ligious principles  perverted,''''  "  and  their  reverence  for  holy 
things  sneered  azvay,''''  and  as  being  one  to  whom  the  appli- 
cation of  these  terms   and  statements   was  but  his   "  due :'" 
That  these  false,  scandalous,  malignant,  and  unprovoked  as- 
persions, are  highly  injurious  to  the  feelings,   character,   in- 
terests, and  usefulness  of  the  pursuer  ;  and  have  not  only  been 
persevered  in  for  a  very  long  time,   but  it  has  been  plainly 
and  repeatedly  announced,   in   the   foresaid  publication,  that 
they  are   to  be  continued  :   That,   in  order   to  prevent  this 
threat  from   being  carried  into  effect,   and  in  reparation  for 
what  he  has  already  suffered,  and  may  hereafter  suffer  by  the 
foresaid  libels,  the  pursuer  is  entitled  to  exemplary  damages  : 
And  although  the  pursuer  has  often  desired  and  required  the 
said  William  Blackwood  to  make  him  reparation  for  what  he 
has  suffered,  or  may  suffer,  by  the  foresaid  false,  scandalous, 
malignant,   and  unprovoked  aspersions  and  libels,   as  well  as 
to  give  up  the  names  of  the  author  or  editor  thereof,  or  of 
both,    under  certification  that  his    concealing,   or,  in   other 
words,  protecting  him  or  them,  should  be  held  as  a  great  ag- 
gravation of  his  misconduct :  Yet  he  refuses,   at  least  post- 
pones  and  delays  so  to  do :   Therefore,   the  said    William 
Blackwood,  defender,  ought  and  should  be  decerned  and 
ORDAINED,   by  decree  of  our  Lords  of  Council  and  Session, 
to  make  payment  to   the  pursuer  of  the  sum  of  £5000  Ster- 
ling, or  such  other  sum,  less  or  more,  as  our  said  Lords  shall 
modify,  in  name  of  damages  and  reparation,  or  solat'ium,  for 
the  injuries  which  he  has  suffered,  or  may  suffer,  as  aforesaid, 
together  with  the  sum  of  £300,   or  such  other  sum  as  shall 
be  modified  by  our  said  Lords,  of  expenses  of  process,  includ- 
ing all  extrajudicial  expenses  incurred  by  the  pursuer  there- 
anent,  and  that  over  and  above  the  expense  of  extracting  the 
decree  to  follow  hereupon,  conform  to  the  laws  and  daily  prac- 
tice of  Scotland,   used  and  observed  in  the  like  cases,   in  all 
points,  as  is  alleged  — Our  will  is  herefore,  &c. 

Dated  and  signetcd  the  13th  day  qf'Decemher,  1820, 
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This  Summons  was  called  in  Court  on  the  19th  Jan.  1821, 
and  appearance  entered  for  the  defender,  Ibr  whom  the  follow- 
ing defences  were  lodged  : — 

DEFENCES  for  William  Blackwood,  Bookseller  in 
Edinburgh,  in  the  action  against  him  at  the  instance  of 
John  Leslie,  Professor  of  Natural  Philosophy  in  the 
University  of  Edinburgh. 

The  present  action  is  clearly  irrelevant,  and  the  defender 
is  confident  that  it  will  accordingly  be  dismissed. 

The  defender  must,  in  the  first  place,  observe,  That  the 
present  summons  is  framed  in  the  most  extraordinary  and  pre- 
posterous manner,  and  with  a  total  disregard  of  the  plainest 
and  most  necessary  rules,  by  which,  in  actions  for  defamation, 
the  summons  must  be  framed.  The  defender  believes,  that 
there  is  no  instance  in  the  record  of  Court  of  a  composition 
similar  to  the  present  summons. 

The  summons  commences  by  stating,  that  the  defender  has 
''  for  some  time  past  conceived  an  unjustifiable  rancour  and 
malice  against  the  pursuer :"  Unless  proved  by  relevant  and 
sufficient  facts,  this  vague  allegation  clearly  goes  for  nought. 
Then  the  suinmons  proceeds  as  follows  :  "  In  gratification  of 
which,"  (the  said  rancour  and  malice,)  "  he  has  had  recourse  to 
the  most  false  and  abominable  libels  against  him  ;  and,  in 
particular,  has  been  in  the  practice  of  publishing,  in  a  work 
entitled  '  Blackwood's  Edinburgh  Magazine,'  the  most  foul," 
&c.  The  summons  has  been  so  framed,  as  to  create  a  belief 
that  the  defender  had  been  instrumental  in  attacking  Mr. 
Leslie  in  a  variety  of  other  publications,  and  that  the  Maga- 
zine has  been  selected  only  as  one  instance,  of  numberless 
publications  in  which  the  defender  had  gratified  his  alleged 
"  rancour  and  malice."  In  point  of  fact,  this  insinuation  is 
not  less  irrelevant  than  it  is  false.  The  summons  particu- 
larises only  three  numbers  of  the  said  Magazine,  and  any 
more  general  allegation  is  wholly  inadmissible,  and  is  more- 
over positively  untrue. 

This,  then,  being  the  case,  the  ground  of  action  is  in  fact 
narrowed  to  the  observations  respecting  the  pursuer's  publica- 
tions, contained  in  the  parts  referred  to  in  the  three  numbers 
described  in  the  summons  of  the  foresaid  Magazine.  The 
relevancy  of  the  action  must  be  determined  with  reference  to 
the  facts  specified  in  the  summons. 

The  next  peculiarity  in  this  summons,  is  the  extraordinary 
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and  unprecedented  circumstance  in  the  law  of  libel,  that  the 
summons  does  not  set  forth  any  one  of  the  passages 

"WHICH  AKE  THE  ALLEGID  GT?OUND  OF  ACTION,  Ot  in  XvMch 

the  pretended  culumnies  and  libels  are  contained.  The  de- 
fencer  submits,  that  such  a  summons  cannot  be  entertained 
in  Court.  In  every  action  of  damages,  a  relevant  ground  of 
action  must  be  stated.  In  an  action  of  damages  for  alleged 
defamation,  contained  in  the  passages  of  a  critical  work,  the 
passages  containing  the  pretended  libels  ought  to  form  part  of 
the  summons, — else  how  can  the  relevancy  of  the  action  be 
ascertained,  or  the  limit  be  dravvn  between  wanton,  rancorous, 
and  malicious  attacks  upon  the  one  hand,  and  the  fair,  ner- 
vous, and  indignant  language  of  literary  discussion  on  the 
other ;  the  exercise  of  which  is  one  of  the  privileges  of  the 
freedom  of  the  press,  and  the  Ji-ee  exercise  of  which  is  essen- 
tial to  chastise  the  rashness,  and  to  expose  the  ignorance,  of 
presumptuous  and  dogmatical  assertion,  and  to  restrain  the 
literary  self-sufficiency  and  arrogance,  which,  without  even 
elementary  knowledge,  presumes  to  condemn  and  sneer  at  that, 
■which  the  whole  Christian  world  have  uniformly  admired. 

In  the  present  case,  the  observations  and  comments  which 
are  the  ground  of  the  action  of"  damages,  are  all  contained  in 
the  course  of  remarks  upon  opinions,  doctrines,  and  assertions 
published  by  Mr.  Leslie  in  literary  or  philosophical  works. 
What  a  person  so  publishes,  may  be  highly  beneficial,  or  ex- 
tremely prejudicial,  to  the  interests  of  truth  and  morality. 
The  publication  is  the  property  of  the  public.  The  author 
hazards  his  reputation  upon  the  work  ;  and  he  is  liable  to  be 
arraigned  at  the  bar  of  the  great  tribunal  of  free  discussion,  for 
ignorance,  arrogance,  or  infidelity.  Of  all  these,  and  similar 
offences  against  good  taste,  and  the  cause  of  truth  and  religion, 
an  author  may  he  guilty  ;  and  for  all  such  offences,  he  ought 
to  receive  the  chastisement  which  they  deserve,  and  which  it 
is  one  of  the  privileges  and  objects  of  a  free  press  to  apply. 

Before  the  relevancy  of  any  action  of  damages,  at  the  in- 
stance of  an  author  whose  publication  is  thus  commented 
upon,  can  possibly  be  considered  or  determined,  it  is  abso- 
lutely necessary  that  the  passage  containing  the  observations 
■which  are  alleged  to  be  libellous,  should  be  recited  and  set 
forth  in  the  summons  ;  otherwise  no  distinct,  rational,  or  rele- 
vant ground  of  action  is  condescended  upon  ;  and  the  Court 
cannot  possibly  judge  whether  the  passages  complained  of  are 
in  fact  merely  the  chastisement  which  the  publications  of  the 


pursuer  called  for.  In  the  present  summons,  the  pursuer  ex- 
tracts from  the  passages  in  question,  and  accumulates  together 
a  number  of  epithets  and  phrases,  which  he  says  are  therein 
applied  to  himself;  but  he  does  not  set  forth  the  passages  of 
the  work  in  which  these  epithets  and  phrases  are  found ; — he 
studiously  avoids  stating  the  grounds  of  the  charges  which  are 
made  against  him ; — he  does  not  mention  the  proofs  which 
are  given  from  his  own  publications  in  support  of  these 
charges  ; — and  he  does  not  shew  in  zohat  manner  the  differ- 
ent epithets  and  phrases  of  which  he  complains  are  severally 
introduced  and  applied.  But  this  mode  of  framing  a  surn- 
mons  in  an  action  for  defamation,  is  equally  absurd  and  un- 
precedented, and  is  intended  to  evade  the  important  question 
of  Relevancy  which  arise*;  in  the  present  case. 

The  pursuer  says,  that  he  is  held  out  as  a  person  guilty  of 
*'  insolence,'"  "  ignorance,"  '^  impudence,"  and  "  imperti- 
nence ;"  as  being  "  actuated  by  hostility  to  the  language  of 
Revelation,  simply  because  it  was  so ;"  as  "  going  out  of  his 
path  to  cast  an  ignorant  sarcasm  on  the  language  of  the 
Bible,"  &c.  &c.  Of  all  these  charges  an  author  may  he 
clearly  guilty  in  his  publications  ; — he  may  exhibit  insolence 
and  ignorance  ; — he  may  shew  a  spirit  of  hostility  to  the  lan- 
guage of  Revelation,  unaccountable  on  any  other  ground  than 
the  supposition  that  its  fault  is  being  the  language  of  Scrip- 
ture, if  he  is  shewn  to  be  absolutely  ignorant  of  the  alphabet 
of  the  language  which  he  condemns  ;  and  he  may  "  go  out 
of  his  path  to  cast  an  ignorant  sarcasm  on  the  language  of 
the  Bible,"  and  be  justly  and  rightly  accused  thereof,  if,  in  a 
literary  work  on  the  Philosophy  of  Arithmetic,  he  shall  con- 
demn the  language  of  the  Old  Testament,  "  as  the  rudest 
and  poorest  of  all  written  languages,""  without  having  common 
elementary  knowledge  of  the  language,  or  being  even  aware 
of  the  attributes  and  characteristics  of  the  language,  which 
are  known  to  men  of  liberal  education  as  a  matter  of  general 
information.  It  is  quite  obvious,  that  the  highest  offences 
against  the  cause  of  truth  may  be  committed  in  literary  pub- 
lications ;  that  matters  of  which  the  author  is  supremely  ig- 
norant, may  be  treated  of  with  a  degree  of  arrogance  and  dog- 
matical presumption,  which  cannot  be  too  severely  reprehend- 
ed ;  and  it  is  one  of  the  permanent  and  highest  uses  of  a  free 
press,  to  expose  such  ignorance,  and  to  chastise  such  levity 
and  presumption.  To  bring  the  publisher  of  a  literary  work 
into  Court  in  an  action  for  defamation,  by  a  summons  accu- 
mulating and  stringing  together  a  number  of  phrases  and 
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epithets,  selected  and  picked  out  of  a  variety  of  unconnected 
])assages  in  different  parts  of  that  critical  work,  but  without 
setting  forth  and  reciting  any  one  of  the  passages  in  which 
these  epithets  and  phrases  are  contained,  without  even  quoting 
the  sentences  in  which  they  are  introduced,  and  far  less  the 
remiirks  and  illustrations  by  which  they  are  supported,  is  the 
most  preposterous,  unexampled,  and  barefaced  attack  upon 
free  discussion,  which  has  been  attempted  since  the  origin  of 
the  law  of  libel.  If  an  author  is  chargeable  with  ignorance, 
arrogance,  and  presumptuous  and  groundless  sarcasms 
against  the  language  of  Scripture,  he  deserves  to  be  severely 
censured  for  such  literary  offences  ;  and  the  conductors  of  a 
critical  work  deserve  commendation  for  making  them  the  sub- 
ject of  public  observation.  The  present  summons  is  therefore 
clearly  irrelevant,  as  the  pursuer  has  not  daked  to  quote 

ANY  OF  THE  PASSAGES  CONTAINING  THE  GROUNDS  AND 
REASONS  AND  EXPLANATIONS  OF  THE  CHARGES  OF  WHICH 
HE  NOW  COMPLAINS. 

The  good  taste  and  propriety  of  the  language  in  the  pas- 
sages referred  to,  the  defender  is  not  bound  to  maintain  or 
defend  in  a  court  of  law.  But  he  distinctly  asserts,  that  all 
the  remarks  in  which  the  epithets  and  phrases  contained  in 
the  summons  occur,  are  completely  within  the  bounds  of  fair 
and  free  discussion,  and  are  supported  by  such  facts  and  cir- 
cumstances, and  by  such  extracts  from  the  pursuer's  publica- 
tions, as  completely  to  exclude  the  charge  of  unwarrantable 
and  unprovoked  attack. 

The  defender  confidently  submits,  that  a  more  important 
question  of  relevancy  cannot  occur  ;  and  he  maintains,  that 
the  artful  and  extraordinary  mode  in  which  the  summons  is 
framed,  is  merely  an  attempt  to  evade  that  question  of  rele- 
vancy, and  is  one  of  the  most  direct  attacks  on  the  freedom  of 
the  press  ever  attempted.  If  the  publications  of  the  learned 
pursuer  all  afford  such  foundation  for  the  charges  of  which  it 
complains,  as  to  exclude  the  pretence  of  malice,  and  to  bring 
these  remarks  within  the  pale  of  free  criticism  and  discussion, 
then  there  is  no  calumny, — and  there  is  no  ground  of  action. 
But  that  point  must  be  settled  in  the  first  instance ;  and  the 
Court  will  never  for  one  moment  sanction  so  direct  an  at- 
tempt on  the  liberty  of  the  press,  as  to  send  a  summons, 
claiming  damages  for  expressions  said  to  be  contained  in  pas- 
sages in  a  literary  work,  as  relevant  to  the  Jury  Court,  when 
ihc  pursuer  purposely  and  studiously  withholds  from  the  Court 


r 

the  passages  which  he  alleges  to  contain  the  libels,  and  from 
which  alone  the  Court  can  judge  of  the  relevancy  of  the  sum- 
mons. 

There  are  many  other  considerations  of  still  greater  import- 
ance, which  will  occur  in  judging  of  the  relevancy  of  the  sum- 
mons. But,  in  the  mean  time,  the  defender  has  already  suf- 
ficiently shown  that  the  summons  is  wholly  irrelevant.  He 
will  only  add,  on  this  point,  that  no  action  for  libel  could  be 
brought  into  an  English  Court,  the  declaration  withholding 
the  passages  in  which  the  pretended  libels  occur. 

Further, 

1.  If  the  passages  had  been  set  forth,  it  would  appear  that 
there  is  no  attack  whatever  on  the  learned  pursuer,  as  a  IVIan, 
or  as  a  Professor.  The  remarks  of  which  he  complains  are 
directed  against  him  in  his  character  of  an  Author^  and  are 
all  confined  to  observations  suggested  by  his  publications. 

2.  The  Magazine,  in  every  instance   enumerated  in  the 
summons,  lays  fully  and  fairly  before  the  public  \k\Q  grounds 
and  reasons  of  the  observations  and  comments  made  on  the 
learned  publications.      No  remark  is   made,   of  which   the 
grounds  occurring  in  the  learned  pursuer's  works  are  not  quo- 
ted and  referred  to.     The  matter  is  therefore,  in  all  the  in- 
stances, fairly  laid  before  the  public,   that  they  may  judge, 
having  the  whole  facts  before  them,  whether  the  observations 
made  in  the  defender's  Magazine  are  just  and  well  founded. 
It  is  clear  that  your  Lordships  ought  to  have  the  same  infor- 
mation in  judging  of  the  relevancy  of  the  summons.     Had 
that  information  been  given,  the  Court  would  have  been  able 
to  judge  whether  any  of  the  epithets  enumerated  and  com- 
plained of  in  the  Summons,  or  any  other  ground  of  action  oc- 
curs at   page  355.  of  the  40th  Number  of  the  Magazine, 
where  the  following  passage  is  to  be  found  : — "  1  hope,  at 
least,  you  will  see  that  I  have  followed  a  principle  somewhat 
different  from  that  adopted  by  Mr.  Leigh  Hunt  in  his  classi- 
cal translations.     The  King  of  the  Cockneys  knows  no  more 
of  Greek  than  Professor  Johnny  Leslie  does  of  Hebrew.     By 
the  way,  in  looking  over  the  last  number  of  Dr.  Watt's  Bi- 
bliotheca  Britannica,  I  have  discovered,  with  amazement,  that 
that  celebrated  personage  was  a  poet  in  his  youth.     Why 
don't  you  review  his  '  Phoenix  Park,""  '  Killarney,'  &c...'*     I 
have  copies  of  both  classical  productions  at  your  service.    Why, 
finally,  did  you  allow  Dr.  Brewster  to  have  the  merit  of  point- 
ing out  Leslie's  monstrous  plagiarism  of  his  theory  of  heat, 
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from  on  old  volume  of  the  Philosophical  Transactions  ?  For 
shame." 

There  is  some  ridicule  in  the  foregoing  passage,- — there 
may  be  some  bad  taste ;  and  the  concluding  sentence  proba- 
bly contains  the  sting  which  has  given  rise  to  this  absurd  ac- 
tion : — But  vfhat  ground  of  action  for  damages  can  be  ex- 
tracted from  the  foregoing  passage,  if  the  pursuer  does  not 
mean  so  to  narrow  the  liberty  of  the  press  as  to  protect  himself 
equally  from  ridicule,  and  from  the  charges  of  literary  igno- 
rance and  scientific  plagiarism,  the  defender  is  at  a  loss  to 
discover. 

In  the  same  manner  had  the  passage  containing  the  phrase 
"  Enfant  jwrdu,"'  (which  is  quoted  in  the  summons,  and  ap- 
pears even  by  itself  a  singular  ground  of  action  for  a  libel,) 
been  set  forth  in  the  summons,  the  Court  would  have  been 
able  to  judge  of  the  relevancy  of  making  such  a  phrase  a 
ground  of  action  in  a  court  of  law,  and  would  have  detected 
the  egregious  literary  misapprehension  of  the  meaning  of  the 
phrase,  "  most  unfortunate,  though  perhaps  a  courageous 
E,njant  perdu.''''  The  meaning  of  the  phrase  Enfant  'perdu, 
the  Dictionary  of  the  French  Academy  thus  explains  :  "  On 
appeloit  autrefois  Enfans  perdu,  les  soldats  detaches,  qui 
commencoient  I'attaque  un  jour  de  combat !"  (Anglice  '  Skir- 
mishers.') Such  is  the  meaning  of  the  French  phrase  here 
made  the  ground  of  an  action  of  damages.  But  it  may  be 
that  the  members  of  the  Institute  do  not  inherit  the  accurate 
knowledge  of  the  French  language  for  which  the  Academy 
were  so  celebrated. 

In  like  manner,  the  word  "  ignorance,"  one  of  the  epithets 
most  grievously  complained  of,  occurs  in  the  following  sen- 
tences at  one  of  the  pages  referred  to  (page  208.)  of  No.  44 : 
*'  As  I  am  on  the  subject,  I  may  remark,  that  I  was  at  first 
a  little  surprised  to  find,  that,  in  the  second  edition  of  the 
Philosophy  of  Arithmetic,  which  was  announced  since  I  had 
pointed  out  Leslie's  mistake,  he  had  not  retracted  the  unlucky 
note  which  convicted  him  of  '  ignorance ;'  but,  on  inspection 
of  the  work,  my  wonder  ceased,  for  I  perceived  that  the  new 
edition  was  nothing  more  than  the  old  one,  with  a  fresh  lying 
title-page,  and  a  few  additional  leaves  ;  in  short,  only  a  collu- 
sion between  an  honest  bookseller  and  a  doubly  honest  Pro- 
fessor to  impose  on  the  public,  and  get  rid  of  the  remaining 
copies  of  an  unsaleable  work.''  Had  the  pursuer  set  forth  this 
passage  in  this  summons,  the  Court  would  have  been  enabled 


9 

to  judge  whether  there  is  ground  of  action  in  the  use  of  the 
word  "  ignorance,"  or  generally  in  the  foregoing  passage. 
The  alleged  ignorance  even  of  the  alphabet  of  the  Hebrew 
language,  which  the  learned  pursuer,  in  a  scientific  work, 
weiit  out  of  his  way  to  describe  "  as  the  rudest  and  poorest 
of  all  written  languages,"  is  not  denied  in  the  summons,  and 
cannot  be  disputed.  Is  there  any  ground  of  action  for  allu- 
ding to  such  an  instance  of  ignorance  : — or,  is  the  remaining 
part  of  the  above  passage  actionable ;  or  is  it  not  the  exposure 
of  literary  imposition  and  unworthy  trick,  by  which  the  public 
is  protected,  and  which  it  is  one  of  the  legitimate  duties  of 
true  criticism  to  make. 

Under  protestation  to  add  and  eik,  &c. 

(Signed)         John  Hope. 

The  action  came,  in  the  course  of  the  Rolls,  before  Lord 
Gillies,  Ordinary,  on  the  1st  Feb.  1821,  when,  after  hearing 
counsel  for  the  parties  at  considerable  length,  his  lordship  pro- 
nounced thefollowing  interlocutor:  "Lord  Gillies, — ^c^. Cock- 
burn,  Moncrieff,  et  Jeffrey, — Alt.  Hope,  More,  et  Erskine."" 
"  Having  heard  parties'*  procurators,  appoints  the  cause 
to  be  further  heard  to-morrow  or  Friday." — (Signed)  "  Ad. 
Gillies." 

The  cause  was  again  called  on  the  3d  Feb.  1821,  and 
counsel  further  heard,  when  the  following  interlocutor 
was  pronounced :  "  Lord  Gillies,  partibus  ut  intra,  Having 
called  the  cause  in  presence  of  the  counsel  for  the  parties,  remits 
this  cause  to  the  Jury  Court." — r(Signed)  "  An.  Gillies." 

The  process  was  accordingly  transmitted  to  the  Jury 
Court,  where  the  following  order  was  made :  "  In  the  Jury 
Couj-t,  Edinburgh,  12th  Feb.  1821,  It  is  ordered  in  this 
case,  that  the  pursuer  lodge  a  condescendence,  in  terms  of  the 
Act  of  Sederunt,  on  or  before  the  1st  day  of  March  next ;  and 
that  the  defender  lodge  answers  thereto,  on  or  before  the  1st 
day  of  April  thereafter.  By  the  Court." — (Signed,)  "  Wil- 
liam Clerk,  First  Clerk,  J.  C" 

A  condescendence  for  the  pursuer  was  lodged  in  terms  of 
this  order,  on  the  4th  June,  1821,  to  which  the  defender  put 
in  answers  on  the  9th  November  following,  and  on  the  Cth 
December  thereafter,  the  following  motion,  on  the  part  of 
the  defender,  was  intimated  to  the  pursuer's  agent.  "  In  the 
Jury  Court,  John  Leslie,  pursuer ^  and  William  Blackwood, 
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defender^  Take  notice,  that  on  Saturday  the  Sth  day  of  De- 
cember current,  or  as  soon  thereafter  as  counsel  can  be  heard, 
this  honourable  Court  will  be  moved  on  the  part  of  the  de- 
fender, that  he  be  heard  upon  the  relevancy  of  the  pursuer"'s 
action  and  condescendence ;  and  that  the  Court  do  remit  the 
case  to  the  Court  of  Session  for  this  purpose." 

Signed,  A.  G.  Ellis, 
Agent  for  the.  Defender. 
To  ^neas  Macbean,  W.  S. 
Agent  for  the  Pursuer. 

In  consequence  of  this  notice,  counsel  were  fully  heard  on 
both  sides,  on  the  10th  of  December,  1821,  when  the  Court 
postponed  its  decision  till  next  term,  in  order  maturely  to  con- 
sider this  important  question. 

On  the  9th  January,  1822,  notice  was  received  that  the 
Court  would  deliver  their  opinions  on  the  motion  for  a  remit 
on  the  14th. 

On  that  day,  the  cause  was  called  in  Court,  but  the  deci- 
sion was  again  delayed  at  the  request  of  the  defender"'s  counsel, 
who  craved  to  be  further  heard. 

The  cause  was  again  called  on  the  16th  of  January,  1822, 
when  counsel  were  fully  heard  farther  upon  the  defender''s 
motion,  when  the  following  order  was  made : — "  In  the 
Jury  Court,  Edinburgh,  1 6th  January,  1 822.  It  is  order- 
ed, on  hearing  counsel  for  both  parties  fully  on  this  motion, 
that  that  part  of  the  said  motion  craving  a  remit  to  the  Court 
of  Session,  be  dismissed.     By  the  Court. 

(Signed)  John  Russell, 

Third  Clerk  of  the  Jury  Court." 

On  this  occasion,  the  Judges  delivered  their  opinions  to.»the 
following  effect : — 

Lord  Chief  Commissioner. — It  is  necessary  that  some 
detail  should  be  gone  into,  as  to  what  we  consider  the  solid 
grounds  for  deciding  this  case.  It  is  an  application  under 
the  12th  section  of  the  act,  to  remit  in  terms  of  that  clause, 
by  which  it  is  provided,  "  That  it  shall  be  competent  and 
lawful  for  the  Jury  Court,  when  it  appears  to  the  said  Court, 
in  the  course  of  settling  an  issue,  or  issues,  or  at  any  time  be- 
fore trial,  in  the  cases  remitted  to  them  as  aforesaid,  that 
there  is  a  question  or  questions  of  law  or  relevancy  which 
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ought  to  be  previously  decided,  to  remit  back  the  whole  pro- 
cess and  productions  to  the  decision  of  the  Court  of  Session ; 
the  Lord  Ordinary;  or  Judge-Admiral,  who  remitted  the 
cause  to  the  Jury  Court,  that  the  question  or  questions  of  law 
or  relevancy  may  be  considered  and  detained  there^' — the 
word  "  previously"  is  there  used  in  a  way  quite  unequivocal, 
that  there  are  cases  of  law  which  must  be  decided  before 
going  to  trial ;  and  it  must  therefore  be  considered  whether, 
in  the  case  before  us,  there  is  a  question  which  should  be  pre- 
viously determined.  It  is  necessary  farther,  therefore,  to  con- 
sider the  point  of  law ;  and  if  we  see,  in  the  whole  circum- 
stances of  the  case,  that  the  matter  of  law  may  not  be  pre- 
viously but  subsequently  determined,  we  will  not  remit :  at 
the  same  time,  if  there  be  a  doubt  whether  the  point  should 
be  decided  previously  or  no,  it  would  be  improper  to  send 
parties  to  trial  unwittingly.  There  appears  to  me  to  be  ill 
this  case  just  four  questions  : 

\st.  Whether  libel,  or  no  libel,  is  a  matter  of  law  ? 

2J,  Whether  criticism,  however  severe  or  sarcastic,  be,  or 
be  not,  a  libel .'' 

Sd,  The  most  important  of  these  questions,  Whether  the 
work  in  question  is  a  work  of  this  last-mentioned  description  ? 
and, 

4^7i,  Which  should  be  considered  first,  not  last,  the  form 
of  the  summons. 

We  are  all  agreed  on  this  question,  namely,  that  libel 
or  no  libel  is  a  question  of  law  in  Scotland.  There  is  not  much 
said  on  the  subject  in  the  law  books  of  Scotland. — Stair  ad- 
vises that  reference  should  be  made  to  the  law  of  England. 
The  Court  stands  in  this  position,  that  if  a  question  of  law 
arises,  there  is  no  need  of  applying  to  the  Court  of  Session 
to  instruct  us  in  the  law,  as  we  know  how  to  decide.  It  is 
well  known,  that  a  very  important  question  of  law  arose  in  a 
case  tried  before  me  at  Dumfries,  when  I  gave  the  parties 
their  option  to  have  a  special  verdict,  or  a  bill  of  exceptions. 
The  counsel,  in  a  way  very  flattering  to  myself,  left  it  to  me, 
and  I  considered  a  bill  of  exceptions  the  remedy.  There 
can  be  no  doubt  that  a  bill  of  exceptions  affords  the  most  full 
and  ample  opportunity  for  subsequent  discussion.  His  Lord- 
ship here  remarked  on  the  case  of  Tipper  before  Lord  Ellen- 
borough,  and  on  the  case  of  Sir  John  Law  v.  Mr.  Hood,  in 
last  edition  of  Erskine''s  Institutes,  not  noticed  in  the  text, 
but  only  referred  to  in  a  note  :  His  Lordship  proceeded ; — 
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The  parties  will  have  an  opportunity  of  excepting  to  the  ver- 
dict at  the  trial.  The  nature  of  the  alleged  libel  in  this  case 
must  be  gathered  from  the  object  of  the  work.  I  am  clear  that, 
in  a  work  of  this  sort,  criticism,  even  though  its  tendency 
is  to  ridicule,  must  be  admitted,  otherwise  the  first  writers 
would  maintain  a  monopoly  of  opinion  on  every  subject ; 
but  if  such  criticism  departs  from  the  object  of  the  work, 
and  steps  aside  to  attack  private  moral  character,  I  would 
be  the  first  in  endeavouring  to  afford  redress.  Proper  criti- 
cism is  no  libel,  or  at  least  it  is  a  privileged  and  protected 
case  of  libel,  such  as  giving  a  character  to  a  servant,  or  plead- 
ing brief  given  to  counsel.  There  is  little  of  the  law  of  Scot- 
land stated  on  this  point ;  the  only  case  is  that  of  Jardine  the 
schoolmaster.  Malice  is  taken  away  if  the  criticism  is  such 
as  stated  by  Lord  Ellenborough ;  and,  therefore,  there  is 
then  no  right  of  action,  and  there  is  no  libel.  I  think  the 
law  on  this  point  is  as  laid  down  by  Lord  Ellenborough  ;  but 
if  wrong  directions  are  given  to  the  jury,  the  party  may  take 
a  bill  of  exceptions,  the  effect  of  which  will  be,  that  whatever 
the  verdict  may  be,  the  case  may  be  ultimately  decided  in 
the  House  of  Lords.  Observe  what  is  done  in  England. 
There  a  bill  of  exceptions  is  considered  an  odious  remedy  to 
the  bench.  I  have  not  been  able  to  find  any  reason  why  it 
should  be  odious,  but  such  is  the  case ;  and,  accordingly, 
other  plans  are  adopted  there,  as  the  objection  to,  or  arrest  of 
judgment ;  writ  of  error,  before  or  after  trial,  and  special  ver- 
dict. The  cases  quoted  by  Mr.  Hope,  on  the  part  of  the  de- 
fender, came  all  after  trial ;  and  in  one  case  the  question 
was  an  objection  to  the  form  of  the  declaration, — not  properly 
a  demurrer.  A  party  taking  a  demurrer  must  previously 
admit  thejacts,  and  after  the  decision  of  the  demurrer,  the 
only  point  that  remains  is  to  assess  the  damages.  The  de- 
murrer alluded  to  on  the  other  side  was  not  to  the  action,  but 
by  the  defendant,  to  the  form  of  the  declaration,  (Price"'s  Re- 
ports, Court  of  Exchequer,  Baron  Thompson,) — there  is 
scarcely  an  instance  of  demurrer  to  the  action.  Being  parti- 
cularly anxious  to  collect  every  information  on  the  point,  I 
wrote  to  Sir  John  Richardson  and  Baron  Wood,  a  letter  for 
information  on  this  question,  "  Whether  you  have  ever  met 
•with  a  demurrer  to  a  declaration  in  a  case  of  libel,  because  the 
matter  complained  of  was  not  in  law  a  libel,"  to  which  I  had 
answer,  that  neither  of  them  recollected  of  any  demurrer  on 
this  ground.     This  made  me  doubt  Baron  Wood's  recollee- 
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lion,  and  I  therefore  looked  into  the  case  of  demurrer  re- 
ferred to,  and  found  it  not  to  be  to  the  action,  but  to  the 
form  of  the  declaration. 

As  to  the  bill  of  exceptions,  I  have  always  allowed  the  bill 
in  all  cases  since  this  Court  began,  being  anxious  to  encourage 
it,  because  I  consider  it  a  most  admirable,  as  well  as  the  most 
ample  form  of  redress.  His  Lordship  here  referred  to  the 
clause  in  the  act  1815,  providing  for  the  procedure  by  bill  of 
exceptions,  and  to  the  verdict  in  the  case  of  Clark  v.  Cannan, 
6th  July,  1S18,  which  was  excepted  to,  and  the  cause  after- 
wards decided  in  the  House  of  Lords,  in  June,  1819.  By 
the  bill  of  exceptions,  the  directions  to  the  jury  may  be  ex- 
cepted to  ;  and,  in  short,  there  is  nothing  that  can  come  be- 
fore the  Court  that  cannot  be  again  examined  into  under 
it. 

As  to  the  last  question,  the  application  of  the  law  which  I 
have  endeavoured  to  explain,  must  not,  as  contended  for  by 
Mr.  Hope,  be  made  to  rest  entirely  upon  general  principles; 
if  I  had  pursued  this  course  in  all  the  cases  that  have  come 
before  me,  in  this  Court,  there  would  have  been  inconsistent 
decisions  in  many  of  them.  No,  the  application  of  the 
law  must  rest  on  the  case  itself;  in  this  case  the  law  and  the 
facts  are  in  a  manner  united.  We  must  examine  whether 
the  matter  charged  here,  appears  from  the  libel  and  defences, 
condescendence  and  answers,  to  involve  a  point  of  law  which 
ought  to  be  decided  before  going  to  trial.  Now,  what  is 
there  stated  ?  The  first  criticism  there  stated  is  of  a  Hebrew 
work  ;  sarcastic  at  least,  I  think,  but  it  confines  itself  to  the 
object  of  the  work,  supposing  no  personal  allusion ;  but 
again,  it  withdraws  from  the  object  of  the  work  in  the  re- 
maining articles,  where  it  is  said,  the  pursuer  is  held  out  to 
be  the  Professor  who  perverts  the  religious  principles  of  the 
young  men  who  come  as  students  to  the  University  of  Edin- 
burgh. Now,  I  find  it  stated  in  the  answers  to  the  condescend- 
ence, that  this  "passage  is  not  of  and  concerning  the  pursuer."" 
Here  it  is  denied  that  there  is  any  attack  upon  him  (Profes- 
sor Leslie)  as  a  man,  or  as  a  professor ;  and  here  the  parties 
are  at  issue  as  to  the  fact,  which  is  evidently  a  matter  for  a 
jury  to  determine.  I  do  not  intend  to  give  any  opinion 
upon  it,  as  to  the  import  of  any  of  the  expressions,  but  one, 
viz.  the  last,  which,  in  my  opinion,  is  highly  injurious,  if 
meant  to  apply  to  the  pursuer.  The  matter  charged  in  the 
libel  appears  to  make  a  case,  in  which  the  question  of  law 
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need  not  be  previously  determined,  but  may  afterwards.  I 
am  therefore  of  opinion,  That 

1st,  There  is  no  question  of  general  law  which  we  vequii'e 
to  be  instructed  on.     That, 

2rf,  There  is  no  question  of  particular  law  which  requires 
to  be  previously  decided. 

3d,  There  is  no  reason  to  separate  the  facts  from  the  law 
of  the  case. 

4^th,  As  to  the  summons,  it  appears  from  the  reference 
there  made  to  the  Numbers  and  pages  of  the  Magazine,  that 
it  is  complete  enough,  in  the  specification  of  the  libellous 
matter ;  and  it  charges  malice.  His  Lordship  then  referred 
to  the  opinion  of  Lord  Hermand,  in  the  case  of  Forteith 
against  Fife.  On  the  whole,  I  am  of  opinion  that  the  sum- 
mons is  sufficient  to  maintain  action ;  that  there  is  no  gene- 
ral question  of  law  we  require  to  be  instructed  upon ;  and  no 
particular  case  to  require  to  be  previously  considered.  This 
can  be  done  afterwards. 

Lord  Pitmilly. — My  views  on  this  case  have  been  al- 
ready fully  and  satisfactorily  stated  by  my  Lord  Chief  Com- 
missioner. I  entirely  concur  both  in  the  decision,  and  in  the 
grounds  of  the  decision.  The  application  now  made  by  the 
defender,  that  the  cause  be  remitted  back  by  this  Court  to  the 
Court  of  Session  to  decide  the  matter  of  law,  previously  to  go- 
ing to  trial,  is  on  the  12th  §  of  the  Act  which  has  been  read. 
By  it  we  are  plainly  called  upon  to  consider  two  questions  : 

1st,  Whether  there  is  here  a  question  of  general  law  ;  and, 

2d,  Supposing  that  there  is  a  question  of  general  law,  whe- 
ther it  is  such  as  ought  to  be  previously  decided. 

I  have  no  doubt  that  libel  or  no  libel  is  a  question  of  law ; 
or  that  severe  criticism  may  be  no  libel.  I  can,  however,  con- 
ceive a  case  of  pure  law  as  to  criticism,  where  there  is  clearly  no 
libel,  or  where  it  does  not  apply  to  the  party  ;  and  in  such  a 
case,  we  might  send  it  back  to  the  Court  of  Session.  But  we 
must  here  look  into  the  summons  and  defences,  condescen- 
dence and  answers,  and  decide  on  the  whole  ;  and  I  think 
we  are  not  entitled  to  remit  it.  I  will  not  enter  minutely 
into  the  question.  To  give  any  opinion  on  the  motive 
of  the  matters  charged,  would  be  improper  in  this  stage 
of  the  case.  I  may,  however,  notice  one  part  of  it,  which 
has  been  already  done  by  my  Lord  Chief  Commissioner,  viz. 
one  passage  of  the  work  which  is  admitted  to  be  a  libel, 
but  is  said  not  to  apply  to  Professor  Leslie ;  now  that  must 
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go  to  a  Jury,  and  we  cannot  separate  law  from  matter  of  fact. 
If  there  is  one  point  of  the  case  that  must  go  to  a  jury,  the 
whole  must  go,  as  we  cannot  separate  the  case  into  questions 
of  law,  and  questions  of  facts  which  are  the  subjects  of 
proof. 

Lord  Gillies. — I  feel  myself  much  in  the  same  predica- 
ment with  my  Lord  Pitmilly,  and  feel  delicacy  in  adding  any 
thing — but  I  am  clear  that  there  is  nothing  in  law  or  relevancy 
which  should  make  us  send  back  this  case  to  the  Court  of 
Session — we  must  remember,  besides,  that  this  is  a  privileg- 
ed action.     (His  Lordship  here  read  the  first  clause  of  the 
act,  enumerating  the  description  of  cases  required  to  hQ  Jurth~ 
with  remitted  to  the  Jury  Court  for  trial.) — The  question 
does  not  appear  to  me  to  be — whether  there  is  a  question  of 
law — for  questions  of  law  and  relevancy  must  arise  in  every 
case,  but  whether  there  is  such  a  one  as  requires  to  be  pre- 
viously decided,  or  as  would  warrant  the  Court  in  subjecting 
the  party  to  discuss  it  in  representations,   petitions,   and  re- 
claiming petitions,   &c.     Preliminary  questions,   such  as — 
whether  summons  properly  executed — or  where  the  matter  is 
not  of  sufficient  importance  to  infer  damages  on  the  principle 
de  minimis  non  curat  prcctor^  or  the  like,  are  questions  of 
law,  but  upon  all  these   the  Lord  Ordinary  is  entitled  to  de- 
cide.    I  certainly  considered  that  there  was  no  such  question 
of  law  as  to  require  previous  decision,  when  the  case  was  de- 
bated before  me — in  every  case  of  libel,  however,  the  question 
arises,  whether  the  words  are  malicious  or  not — and  if  it  ap- 
pears that  no  such  question  as  that  already  explained   arises, 
or  that  it  is  not  necessary  to  send  it  back,  we  would  betray 
our  trusts  to  send  it  back. — (His   Lordship  referred   to   the 
paragraph  charging  the  Professor  with  the  perverting  the  mo- 
rals of  youth.) — Certainly  this  is  highly  injurious.     It  is  not 
denied  in  the  answers  that  it  applies  to  the  Professors — but 
said  not  to  apply  to  Professor  Leslie.  AVith  regard  to  the  case 
of  demurrer  alluded  to  by  the  Chief  Commissioner,  I  under- 
stand the  declaration  and  answers  in  England  to  be  the  plead- 
ings on  which  the  parties  go   to  proof,  and  to  be  much  the 
same  as  our  condescendence  and  answers,  and  if  I  am  right 
in  this,  these  evidently  cannot  be  compared  with   the  sum- 
mons and  defences.  With  regard  to  the  summons  in  this  case, 
I  have  never  in  my  practice,  which  is  now   of  pretty  long 
standing,  met  with  a  summons  so  specific,  as  to  supersede  the 
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necessity  of  a  condescendence,  and  on  looking  at  the  refer- 
ences contained  in  this  summons,  I  think  it  sufficiently 
specific — but  the  act  of  sederunt  1800  is  better  authori- 
ty than  either  my  opinion,  or  even  that  of  all  the  members 
of  the  Court,  at  present  alive,  put  together ;  and  it  enacts 
that  no  case  whatever  shall  go  to  proof,  until  the  facts  are 
stated  in  a  condescendence.  The  phrase  is,  that  the  defects  of 
the  summons  may  be  corrected  in  the  condescendence. — Such 
a  specification  is  not  required  in  a  summons.  I  entirely  con' 
i3ur  with  my  learned  brethren  on  the  bench. 

Thereafter,  the  condescendence  and  answers  were  mutually 
revised  on  behalf  of  the  parties,  and  the  following  Issues  pre- 
pared and  adjusted  by  the  Court  for  trial. 

ISSUES  in  the  Cause,  in  which  John  Leslie,  Professor  of 
Natural  Philosophy  in  the  University  of  Edinburgh,  is 
Pursuer,  and  William  Blackwood,  Bookseller  in  Edin- 
burgh, is  Defender. 

It  being  admitted  that  the  pursuer  is  Professor  of  Natural 
Philosophy  in  the  University  of  Edinburgh,  and  that  the 
defender  is  proprietor  and  publisher  of  a  certain  periodical 
work,  called  '  Blackwood's  Edinburgh  Magazine  ;**  and  it  being 
admitted,  that  the  35th  number  of  the  said  work,  published 
by  the  defender  at  Edinburgh,  on  or  about  the  month  of 
February  1820,  contains  the  following  words  and  figures,  viz. 
"  Leslie  versus  Hebrew.  Dublm,  Jan.  20,  1820.  Mr. 
Editor, — In  a  trifling  composition  I  sent  you  some  time 
ago,  it  was  asserted  that  Professor  Leslie  had  thought  pro- 
per to  pass  a  heavy  censure  on  the  Hebrew  language,  in  his 
Philosophy  of  Arithmetic,  though,  as  I  added,  it  could  be 
proved  from  his  own  writings,  nay,  from  the  very  passage 
that  contained  the  charge,  that  he  is  ignorant  even  of  the 
alphabet  of  the  language  on  which  he  thus  presumed  to  of- 
fer an  animadversion.  The  professional  dictum  alluded  to 
is  this :  '  The  Oriental  nations  appear  generally  to  have 
represented  the  numbers  as  far  as  one  thousand,  by  dividing 
their  alphabet  into  three  distinct  classes  ;  but  the  Hebrew, 
the  rudest  and  poorest  of  all  zvritten  la7iguages,  having  only 
twenty-two  letters,  could  advance  no  farther  than  400 ;  and 
to  exhibit  500,  600,  700,  800,  and  900,  it  had  recourse 
to  the  clumsy  expedient  of  addition,  by  joining  400  and 
100,  and  400  and  200,  400  and  300,  400  and  400,  and 


17 

400   with    400    and   100.'' — Philosophy  of  Arithmetic,  p. 
SI  8. 

"  The  rudest  and  poorest  of  all  written  languages  !  By  my 
troth,  Mr.  John  Leslie,  these  be  bitter  words ;  but  the  lat- 
ter part  of  the  sentence,  by  displaying  the  utter  ignorance 
of  the  Professor,  happily  renders  the  railing  of  the  former 
perfectly  innocent.  Indeed,  so  much  ignorance  and  imper- 
tinence combined,  will  hardly  be  found  in  so  short  a  com- 
pass, in  the  works  of  any  other  writer,  of  the  smallest  lite- 
rary character.  The  merest  smatterer  in  Hebrew — any  one 
who  had  read  the  first  page  of  the  Grammar,  could  have  in- 
formed Mr.  Leslie,  that  the  Hebrews  had  7iot  recourse  to 
the  clumsy  expedient  of  which  he  accuses  them,  and  that 
their  alphabet  supplied  them  with  characters  sufficient  for 
expressing  numbers  as  far  as  a  thousand.  It  is  clear,  that 
the  Professor  was  totally  unacquainted  with  the  letters  of 
the  language  he  was  criticising,  or  he  would  have  known, 
that  the  five  finals,  (technically  called  Camnephatz,)  are 
used  to  express  the  five  last  hundreds  ;  and,  therefore,  that 
the  glory  of  inventing  the  expedient,  which  he  describes 
■with  such  imposing  minuteness  of  detail,  is  due  entirely  to 
himself. — So  much  for  his  qualifications  to  decide  on  the 
merits  of  Hebrew. 

"  But  it  appears  to  me,  that  he  has  a  particular  pique 
against  the  language ; — that  his  censure  arises  as  much 
from  spleen  as  ignorance ;  for  the  Roman  method  of  notation 
is  still  more  clumsy  than  his  fancied  Hebrew  system." 
And  the  following  words,  viz.  "  They  may  be  Arabic  also  ; 
but  to  enter  into  the  controversy  respecting  the  comparative 
superiority  of  Hebrew  and  Arabic,  for  the  edification  of 
Professor  Leslie,  would  be  as  profitable  as  to  set  about  de- 
monstrating the  Seventeenth  Proposition  of  Euclid's  Twelfth 
Book,  to  a  person  who  did  not  know  a  right  line  from  a 
curve,  much  less  a  polyhedron  from  a  sphere.*' — And  the 
following  words,  viz.  "  We  must  look,  therefore,  for  some 
other  reason  ;  and  perhaps  we  may  find  it  in  the  unhappy 
circumstances  in  which  Hebrew  is  placed — it  is  the  lan- 
guage of  the  Old  Testament.  The  language,  as  a  philoso- 
pher like  Mr.  Hume,  or  a  partizan  of  Mr.  Hume's  would 
say,  dedicated  to  superstition,  and  is,  therefore,  like  every 
thing  else  connected  with  such  a  cause,  to  be  attacked  by 
that  tolerant  and  equitable  sect  per  fan  ot  nefa.s.  But  in 
doing  so,  I  may  be  permitted  to  remark,  there  should  be 
some  little  knowledge  of  the  ground  displayed.     It  is  not 
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good  generalship  to  entrust  even  the  details  of  a  siege  to  a 
blundering  gunner  or  a  rash  volunteer  ;  and  I  must  consider 
the  Professor  as  a  most  unfortunate,  though  perhaps  cou- 
rageous enfant  perdu,  after  this  specimen  of  his  skill,  al- 
though he  may  be  enlightened  enough  in  other  respects  to 
be  entitled  to  sneer  at  the  credulity  of  Luther,  the  Dreams 
of  the  Christian  Fathers,  and  the  Fancies  of  St.  John,'"" 
(p.  230.) — And  the  following  words,  viz.  <'  He  may  be- 
lieve when  I  tell  him,  that  in  the  eyes  of  those  who  know 
any  thing  on  the  subject,  he  makes  as  awkward  a  figure  as 
the  most  deficient  digit  he  ever  '  caused  modify ."*  He  may 
also  assure  himself,  that  the  rule,  ne  sntor  ultra  crepidam^ 
is  truly  a  golden  one.  He  is  perhaps  a  mighty  respectable 
third  or  fourth  rate  mathematician,  a  refrigerator  of  any 
rate  he  pleases,  and  an  arithmetician  scarcely  second  to 
Cocker  himself;  but  when,  on  the  strength  of  these  qualifi- 
cations, he  thinks  fit  to  step  into  philosophy,  or  to  invade 
the  province  of  Critics  and  Scholars,  nothing  can  be  more 
pitiful.  And  yet,  (p.  S32.)  he  blames  Joseph  Scaliger 
(  whose  name  as  a  man  of  learning  is  rather  higher  than 
Mr.  Leslie's  as  a  mathematician)  for  quitting  his  usual  stu- 
dies to  meddle  with  mathematics.  So  easy  is  it  to  perceive 
the  presumptive  dogmatism  of  another,  and  to  overlook  our 
own.' 

Whether  the  whole  or  any  part  of  the  said  words,  are  of 
and  concerning  the  pursuer  ?  And  whether  the  pursuer  is 
therein  falsely,  maliciously,  and  injuriously  represented, 
and  held  up  to  ridicule  and  contempt,  as  ignorant  of  the 
Hebrew  language,  and  even  of  the  Hebrew  alphabet,  or  as 
being  guilty  of  impertinence,  or  of  disliking  the  Hebrew- 
language,  merely  because  it  is  the  language  of  the  Old 
Testament,  and  to  be  attacked,  per  fas  el  nefas,  or  as  be- 
ing an  eiifant  perdu,  to  the  injury  and  damage  of  the  said 
pursuer  ? 

It  being  also  admitted  that  the  fortieth  number  of  the 
said  Magazine,  published  by  the  defender  at  Edinburgh,  on 
or  about  the  month  of  July,  1820,  contains  the  following 
words,  viz.  "  The  King  of  the  Cockneys  knows  no  more  of 
Greek  than  Professor  Johnny  Leslie  does  of  Hebrew.  By  the 
way,  on  looking  over  the  last  number  of  Dr.  Watt's  Biblio- 
theca  Britannica,  I  have  discovered,  with  amazement,  that 
that  celebrated  personage  was  a  poet  in  his  youth  : — why 
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don't  you  review  his  Phoenix  Park,  Killainey,  Sec.  ?  I  have 
copies  of  both  classical  productions  at  your  service.  Why, 
finally,  did  you  allow  Dr.  Brewster  to  have  the  merit  of 
pointing  out  Leslie''s  monstrous  plagiarism  of  his  theory  of 
heat,  from  an  old  volunae  of  the  Philosophical  Transactions  ? 
For  shame.     Yours  affectionately — O.  P." 

Whether  the  whole,  or  any  part  of  the  said  words  are  of 
and  concerning  the  pursuer,  and  falsely,  maliciously,  and 
injuriously  represent  and  hold  up  the  pursuer  to  ridicule 
and  contempt ;  as  being  a  plagiary,  to  the  injury  and  da- 
mage of  the  said  pursuer  .'' 

It  being  also  admitted,  that  the  forty-fourth  number  of  the 
&aid  work,   published   by   the   defender  at  Edinburgh,  on  oi: 
about  the  month  of  November,  1820,  contains  the  following 
words,  viz.     "In    a    work   of  his,    treating  on   arithmetic 
that    "  celebrated"  man    thought  proper  to  go  out   of  his 
way  to  revile,    in  a  most  dogmatic  and    insulting   manner, 
the    Hebrew   language.      I  asserted  that  he  did  not  know 
even  a  letter  of  the  tongue  he  had  the  impudence  to  pretend 
to  criticise,  and  I  proved  my  assertion.    I  leave  the  decision 
of  the  question  to  any  Hebraist — to  any  man    of  common 
sense  in  the  land.     I  proved  that  he  was  actuated  by  a  hosti- 
lity to  the  language  of  revelation,  simply  because  it  was  so ; 
and  I  defy  any  one  to  refute  me.     This  unfortunate  cockney, 
who  is  lamenting  over  iny  hard  treatment  of  the  Professor,  of 
course  cannot  be  supposed  to  know  any  thing  about  the  mat- 
ter in  dispute ;  but  what  I  am  saying,  is  not  the  less  true  on 
that  account.      As  I  am  on  the  subject,  I  may  remark,  that 
I  was  at  first  a  littie  surprised  to  find,  that  in  the  second  edi- 
tion of  the   Philosophy  of  Arithmetic,  which  was  announced 
since  I  had  pointed  out  Leslie's  mistake,  he  had  not  retract- 
ed the  unlucky  note  which  convicted  him  of  ignorance.     But 
on  inspection  of  the  work,  my  wonder  ceased,  for  I  perceived 
that  the  new  edition  was  nothing  more  than  the  old  one  with 
a  fresh  lying  title-page,  and  a  few  additional  leaves  ;  in  short, 
only  a  collusion  between  an  honest  bookseller,  and  a  doubly 
honest  Professor,  to  impose  on  the  public,  and  get  rid  of  the 
remaining  copies  of  an  unsaleable  work.      Here,  then,  is  the 
vile  offence  against  decency   as   committed  by  me.     What 
reason  have  I  to  respect  Mr.  Leslie  .'*    His  Essay  on  Heat ! 
The  matter  of  that  work  is  no  great  affair,  and   the  manner 
is  so  bad,  that  even  a  brother  reviewer  pronounces  it  to  be 

(.    o 


20 

execrable  and  '  drossy.''  His  mathematics  !  —There  is  not  an 
original  mathematical  fact  of  the  smallest  value  in  all  his 
book  ;  and  his  barbarous  stile,  and  vile  arrangement,  have 
done  a  great  deal  to  obscure  the  merit  of  what  he  has  pur- 
loined. I  do  not  intend,  for  it  would  not  be  the  proper  place 
to  go  into  any  detailed  remarks  on  his  geometry,  but  every 
mathematician  has  laughed  at  his  droll  proof  of  the  doctrine 
of  parallel  lines — at  his  doctrine  of  ratios — at  his  failure  in 
proving  his  very  first  proposition,  the  foundation  of  his  sys- 
tem, and  a  thousand  other  such  bet'ises.  Am  I  to  bow  to 
him  because  he  is  an  Edinburgh  Reviewer  ?  I  question  the 
inspiration  of  that  worthy  oracle.  And  as  to  the  Professor's 
own  part  in  its  lucubrations,  why,  his  impudent  puffings  of 
himself,  and  ignorant  sneerings  at  others,  have  often  made  me 
liken  Leslie  the  reviewer,  to  some  enormous  over-fed  pet  of 
the  parrot  species,  stuck  up  at  a  garret  window,  and  occupied 
all  day  with  saying,  '  Pretty  poll,  pretty  poll,"*  to  itself. 
'  Foul  witch,  foul  witch,'  to  every  passer  by.  Look  now^  I 
beseech  you,  at  his  article  on  the  north-west  passage !  !  ! 
What  other  claims  to  respect  he  possesses  I  know  not,  except 
his  having  made  some  neat  second-rate  chemical  experiments, 
and  invented  some  handy  little  instruments  ;  but  even  if  his 
claims  were  ten  times  as  weighty,  they  should  not  have  de- 
terred me  from  speaking  as  I  thought.  A  man  who  would 
go  out  of  his  path,  on  an  inquiry  on  the  nature  of  heat,  to  re- 
commend an  impious  work — and  in  a  treatise  on  arithmetic, 
to  cast  an  ignorant  sarcasm  on  the  language  of  the  Bible,  or 
to  sneer  at  ihejanc'ies  of  one  of  the  Apostles,  must  ever  be 
an  object  of  suspicion  to  those  who  hold  the  scriptures  in  ho- 
nour, and  impiety  in  detestation.  We  have  no  assurance 
that  he  may  not  digress  as  culpably  hereafter  ;  and  if  he  does 
so,  it  is  only  fair  to  give  him  warning  that  I  shall  take  care 
to  point  it  out." 

Whether  the  whole,  or  any  part  of  the  said  words  are  of 
and  concerning  the  pursuer,  and  falsely,  maliciously,  and 
injuriously  represent  and  hold  up  the  pursuer  to  public  ri- 
dicule and  contempt,  by  represertting  him  to  be,  or  assert- 
ing, that  he  is  an  insolent  dogmatist,  or  that  he  has  the 
impudence  to  criticise  that  of  which  he  is  ignorant,  or  that 
he  is  actuated  by  hostility  to  the  language  of  revelation, 
simply  because  it  is  the  language  of  revelation,  or  as  being 
lying,  dishonest,  or  joining  with  a  bookseller  to  impose  up- 
on the  public  by  dishonesty,  or  as  having  purloined  from 
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other  authors  ;  or,  as  having  been  guilty  of  a  thousand 
betises ;  or,  as  resembling  a  parrot ;  or,  as  an  object  of 
suspicion  to  those  who  hold  the  Scriptures  in  honour,  and 
impiety  in  detestation  ;  or,  as  going  out  of  his  way  to  re- 
commend an  impious  work ;  or,  as  having  cast  an  ignorant 
sarcasm  on  the  language  of  the  Bible  ;  or,  as  sneering  at 
the  fancies  of  one  of  the  Apostles  ;  to  the  injury  and  da- 
mage of  the  said  pursuer  ? 

It  being  also  admitted,  that  the  said  forty-fourth  number  of 
the  said  Magazine  contains  the  following  words  ;  viz.— 
*  With  grief  I  have  perceived,  that  many  of  the  young 
men  who  go  from  this  country  to  Edinburgh,  to  pursue 
their  medical  studies,  come  back  with  their  religious  prin- 
ciples perverted,  and  their  reverence  for  holy  things  sneer- 
ed away.  It  would  be  very  unjust  to  accuse  any  indivi- 
dual of  this  weighty  charge,  but  the  fact  is  undeniable. 
I  rejoice,  therefore,  whenever  it  is  in  my  power,  even  in 
the  most  trivial  degree,  to  shew,  that  the  lights  of  the 
famous  Northern  Sect  are  not  infallible ; — that  under  af- 
fected knowledge,  gross  ignorance  may  lurk ; — and  that 
considerable  intolerance  may  sometimes  be  the  characte- 
ristic feature  of  philosophic  liberality.  I  rejoice,  also, 
but  much  more  sincerely,  to  learn  that  a  better  spirit  is 
arising  in  your  famous  University ;  and  in  spite  of  its 
levity,  its  humour,  its  follies,  nay,  even  its  transgressions, 
I  think  your  magazine  has  been  instrumental  in  this 
good  work." 

Whether  the  whf)lc,  or  any  part  of  the  said  words,  are  of 
and  concerning  the  pursuer ;  and  falsely,  maliciously,  and 
injuriously  hold  out  and  represent  the  pursuer,  as  being 
one  of  the  public  teachers,  by  whom  young  men,  who  come 
as  students  to  the  University  of  Edinburgh,  have  their  re- 
ligious principles  perverted,  and  their  reverence  for  holy 
things  sneered  away,  to  the  injury  and  damage  of  the  said 
pursuer  ? 

OR, 

Whether  the  pursuer  held  himself  forth  as  the  author  of 
certain  discoveries  in  regard  to  freezing  or  artificial  conge- 
lation, by  means  of  evaporation  under  an  exhausted 
receiver,  he,  the  pursuer,  knowing  or  being  aware,  that  the 
same  or  similar  discoveries  were  previously  pointed  out,  or 
c  3 


!2f2 

tlescribecl,  In  a  paper  in  the  sixty-seventh  volume  of  the  Phi- 
losophical Transactions  of  the  Iloyal  Society  of  London, 
entitled  "  An  Account  of  some  Experiments  made  with  an 
Air-Pump,  on  Mr.  Smeaton's  principle ;  together  with 
some  Experiments  with  a  Common  Air-Pump  :  By  Mr. 
Edward  Nairne,  F.R.S.' 

It  being  admitted,  that  a  book  entitled  the  Philosophy  of 
Arithmetic,  was  published  by  the  pursuer  in  the  year  1820, 
and  is  described  in  the  title-page,  as  a  second  edition  im- 
proved and  enlarged,  meaning  thereby,  that  the  said  book 
described  as  a  second  edition  was  enlarged  and  improved  in 
comparison  with  the  first  edition  of  the  said  book — 

Whether  the  pursuer,  with  the  bookseller,  in  holding  out 
to  the  public,  the  book  first  aforesaid,  as  a  second  edition 
enlarged  and  improved,  was  guilty  of  a  dishonest  attempt 
to  impose  upon  the  public  ? 

OR, 

Whether  the  pursuer  did  write  and  compose  the  following 
words,  contained  in  the  eleventh  Article  of  the  Eighth 
Number  of  a  certain  periodical  work,  called  the  Edinburgh 
Review,  for  the  month  of  July,  1804,  page  099,  viz. : — 
"  We  profess  to  be  of  the  daily  increasing  number  of  those 
who  do  not  think  very  highly  of  Count  Rumford's  talents 
as  a  philosopher ;  and  if  our  former  prepossession  require 
any  confirmation,  (which  it  certainly  did  not,)  he  has 
taken  very  great  pains  in  the  elaborate  performance  now 
before  us,  to  supply  a  variety  of  new  proofs.  This  in- 
quiry deserves  our  serious  attention  in  many  points  of 
view.  The  exact  coincidence  of  the  only  valuable  and 
original  matter  which  it  contains,  with  the  late  curious 
and  unexpected  experiments  of  Mr.  licslie,  throws  a  sus- 
picion upon  one  or  other  of  these  authors  which  the  pub- 
lic have  right  to  see  removed." — Or,  the  following  words, 
viz.  p.  400.  "  But  if  we  were  to  state  the  opinion  with 
which  a  review  of  the  whole  work  has  impressed  us,  we 
should  say  that  Count  Rumford  had  borrowed  Mr.  Les- 
lie's leading  discovery,  without  completely  understanding 
its  nature  and  extent ;  that  he  had  pursued  it  imperfectly, 
and  so  mixed  it  up  with  error  and  fanciful  theory,  as  to 
disfigure  it,    and  almost  prevent  one  from  recognising  the 


23 

property.  The  same  inference  will  probably  occur  to 
such  of  our  readers  as  attend  to  the  following  details  ; 
and  we  hope  to  make  it  still  more  obvious  in  our  review 
of  Mr.  Leslie's  work." — Or,  the  following  words,  viz. 
p.  402.  "  Now  we  are  forcibly  struck,  we  acknowledge, 
with  the  exact  coincidence  between  all  these  curious  ex- 
periments, and  those  of  Mr.  Leslie,  as  detailed  in  the  six- 
teenth chapter  of  his  Enquiry  into  the  Nature  and  Pro- 
pagation of  Heat.  The  same  series  of  observations  upon 
the  cooling  of  hot  water  through  plain  and  coated  vessels 
— the  same  sort  of  calculations,  though  certainly  much 
better  instituted — the  same  observation  of  an  uniform  in- 
crease of  cooling  or  heating  by  coats  of  isinglass  and  lamp- 
black, form  the  prominent  features  of  both  inductions. 
Mr.  Leslie's  experiments,  however,  are  more  various  and 
masterly — his  mathematical  illustrations  and  proofs  are 
much  more  skilful ;  and,  though  we  are  not  prepared,  in 
this  place,  to  examine  the  truth  of  his  remote  theoretical 
deductions,  we  are  satisfied  of  the  accuracy  of  his  inter- 
mediate results,  which  far  exceed  those  of  Count  Rum- 
ford  in  their  number  and  generality.  The  next  part  of  the 
inquiry  novv  before  us,  is,  however  still  more  striking,  from 
its  coincidence  with  Mr.  Leslie,  to  whom  the  author  has 
not  been  able  to  conceal  his  obligations,  although  he  has 
certainly  abstained  from  acknowledging  them.' — Or,  the 
following  words,  viz.  p.  404 : — '  We  shall  dismiss  this  part 
of  the  subject,  with  expressing  our  high  admiration  of  that 
very  important  and  elegant  modification  of  the  air-thermo- 
meter, which  Mr.  Leslie,  not  Count  Rumford,  has  happily 
contrived  ;  an  improvement  calculated  to  introduce  as  much 
accuracy,  and  to  open  as  wide  a  field  of  discovery  in  the 
science  of  heat,  as  the  combination  of  glasses  did,  in  the 
sciences  of  astronomy  and  optics.  By  it  we  are  enabled  to 
weigh,  with  the  utmost  nicety,  all  proportions  of  caloric, 
and  to  estimate,  as  correctly  as  by  a  delicate  balance,  every 
variation  of  temperature.  In  reviewing  the  application  of 
this  happy  invention  to  the  purposes  of  investigation,  as 
detailed  by  the  discoverer  himself,  we  shall  have  an  oppor- 
tunity of  doing  justice  to  its  merits.  At  present  we  hasten 
to  sketch  the  uses  which  the  borrower  of  the  idea  has  made 
of  it,  and  in  which  we  shall  again  be  satisfied  how  unwill- 
ing he  has  been  to  deviate  from  his  original." — Or,  the  fol- 
lowing words,  p.  414: — '  That  we  do  not  value  without 
some  reason  Count  Rumford's  talents  as  an  experimentalist, 
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and  as  a  reasoner  on  a  confined  scale,  from  the  proximate 
doctrines  of  his  experiments  to  the  useful  arts,  may  be  ga- 
thered partly  from  the  illustrations  formerly  quoted,  and 
partly  from  the  practical  applications  with  which  his  paper 
concludes.  These  are,  indeed,  in  this  instance,  the  appli- 
cations of  discoveries  not  his  own  ;  but  they  show  as  much 
useful  ingenuity  as  if  he  himself  had  contrived  the  instru- 
ments, and  performed  the  fundamental  experiments  of 
which  we  have  been  constrained  to  deny  him  the  merit." — 
Or,  the  following  words,  contained  in  the  tenth  article  of 
the  thirty-first  number  of  the  said  Review,  viz.  p.  240  : — 
"  M.  Humboldt  laments  that  he  had  not  an  opportunity  of 
trying,  within  the  tropics,  the  photometer  with  which  Pro- 
fessor Leslie  has  enriched  our  philosophical  apparatus.  We 
heartily  join  him  in  that  feeling  ;  but  we  regret  still  more 
that  he  had  not  employed  the  hygrometer,  which  the  same 
philosopher  has  constructed,  from  a  nice  view  of  the  nature 
of  evaporation,  and  which,  combining  accuracy  of  principle 
with  facility  of  application,  promises,  when  better  under- 
stood, and  more  generally  diffused,  to  procure  incalculable 
advantages  to  science,  and  to  the  practice  of  the  useful 
arts."" — Or,  the  following  words,  contained  in  the  fourth  ar- 
ticle of  the  forty-eighth  number  of  the  said  Review,  viz. 
p.  339  : — "  Mr.  Leslie  is  well  known  to  the  scientific  world, 
by  the  ingenuity  he  has  displayed,  in  the  contrivance  of 
his  methods  and  instruments,  in  those  experimental  inves- 
tigations to  which  he  has  directed  his  attention.  The  sub- 
jects which  he  has  now  announced,  are  some  of  the  most 
difficult  in  the  branch  of  science  to  which  they  belong,  and, 
in  the  present  state  of  knowledge,  can  be  elucidated  only 
by  very  minute  and  accurate  observations.  We  might 
therefore  anticipate  an  interesting  work  from  the  title  of 
the  present  publication,  and  we  are  persuaded,  that  an  ana- 
lysis of  it  cannot  fail  of  being  acceptable  to  our  readers.''— 
Or,  the  following  words,  p.  840  : — "  A  part  of  the  subject 
of  heat,  which,  it  is  well  known,  Mr.  Leslie  has  very  suc- 
cessfully investigated,  is  that  relating  to  what  is  called  its 
radiation.  There  are  two  modes  in  which  heat  is  dis- 
charged from  bodies.  A  portion  is  communicated  to  the 
contiguous  matter,  and  is  slowly  diffused  through  it.  An- 
other portion,  when  the  body  is  placed  in  an  aerial  medium, 
is  discharged  with  rapidity,  darts  through  the  air  to  a  dis- 
tance, and  even  at  that  distance,  when  intercepted,  pro- 
duces a  heating  effect.     This  forms  what  is  called  the  ra- 
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diatlon  of  heat.     We  are  indebted  to  Mr.  Leslie  for  the 
discovery  of  the  important  fact,  that  different  kinds  of  mat- 
ter at  the  same  temperature,  discharge  very  different  quan- 
tities  of  heat  by   radiation."' — Or,    the  following   words, 
p.  343,  viz. — '  Mr.  Leslie  was  enabled  to  ascertain  many 
of  the  facts  on  this  subject,  with  more  precision  than  could 
otherwise  have  been  attained,  by  an  instrument  of  great 
delicacy  which  he  invented,  the  differential  thermometer, 
well  known,  we  presume,  to  most  of  our  readers.  The  com- 
mon air  thermometer  is  useful,  from  its  being  capable  of 
showing  the  most  minute  variations  of  temperature  ;  but  it 
is  also  liable    to  great   disadvantages,  in  being   instantly 
affected  by  any  variation  in  the  temperature   of  the   sur- 
rounding medium  during  an  experiment,   and  also  by  va- 
riations in  atmospheric  pressure.     In  the  differential  ther- 
mometer, these  sources  of  error  are  excluded." — Or,  the  fol- 
lowing  words,  p.  344 : — "  The  same  instrument,  under 
various  modifications,  has  been  applied  by  Mr.  Leslie  with 
much   ingenuity    to  other   purposes." — Or,  the    following 
words,    p.     345  : — "   Passing     from    the     consideration 
of  the  relation  of  heat  to  air,  Mr.  Leslie  proceeds  to  consi- 
der the  relations  of  air  to  moisture.     There  is  no   instru- 
ment which  it  has  been  found  more  difficult  to  construct, 
than  one  which  shall  give  accurate  indications  of  the  state 
of  the  air  with  regard  to  humidity  or  dryness.     The  great- 
er  number    have   been    framed   on    the    property    which 
certain  bodies  have  of  attracting   water  from  the  air,  and 
of  thereby  increasing  in  volume,  so  that,  if  a  substance 
very   sensible  in  this  respect  be  selected,   and   if  contri- 
vances are  adapted  to   it,  to  show  minute  alterations  of 
volume,    these    may    indicate    degrees     of    moisture. — 
Many  hygrometers  or  hygroscopes,  as  some  name  this  form 
of  the  instrument,  have  been  constructed  on  this  principle ; 
but  they  are  all  liable  to  inaccuracy  from  various  causes, 
and  particularly  from  the  substances  employed  suffering  in 
time,  some  change  of  structure,  so  that   their   indications 
cease  to  correspond  accurately  with   those  from  which  the 
scale  had  been  constructed.     Mr.   Leslie  has  revived  and 
improved  an  instrument  of  this  kind.     He  employs  a  tube 
of  ivory  containing  quick-silver,  with  a  glass  tube  ada])ted 
to  it,  and  to  which  a  scale  of  equal  parts  is  attached.  A\4ien 
the  ivory  yields  moisture  to  the  air,  which  it  does  accord- 
ing to  the  dryness  of  the  atmosphere,    it   contracts  and 
presses  the  quick-silver  higher  in  the  tube ; — when  it  im- 
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l)ibes  moisture  from  clamp  air  it  swells,  ami  allows  the 
duick-silver  to  subside.  Mr.  Leslie  finds,  however,  that 
these  variations  do  not  correspond  with  the  real  measures 
of  atmospheric  dryness  or  humidity ;  near  the  point  of  ex- 
treme dampness,  they  are  much  augmented,  while  they 
diminish  rapidly  towards  the  other  extreme.  The  addi- 
tion of  another  scale,  therefore,  corresponding  to  this  in- 
equality, is  necessary  ;  and  even  with  this,  it  cannot  be  re- 
garded as  either  an  accurate  or  delicate  instrument."" — Or, 
the  following  words,  viz.  p.  346 :  "  On  the  other  principle, 
Mr.  Leslie  has  constructed  what  he  regards  as  the  most 
accurate  hygrometer.  It  is  a  happy  application  of  the  dif- 
ferential thermometer.  One  of  the  balls  is  coated  with 
fine  cambric  paper,  and  the  paper  is  moistened  with  pure 
water.  Evaporation  takes  place  ;  and  from  the  cold  which 
accompanies  this,  the  liquid  falls  in  the  opposite  stem.  The 
extent  of  its  descent  is  measured  by  the  scale  attached. 
This  indicates  the  degree  of  cold ;  this,  again,  the  extent 
of  evaporation  ;  and  this,  lastly,  indicates  the  relative  dry- 
ness of  the  air — the  evaporation  being  proportionally  greater 
as  the  air  is  more  free  from  moisture.  The  full  effect  is 
very  soon  obtained,  generally  in  about  two  minutes  ;  and 
it  continues  permanent,  under  the  same  circumstances,  as 
long  as  moisture  is  supplied  to  the  covered  ball. 

*'  Mr.  Leslie  conceives  that  the  theory  of  this  instrument,  or 
rather  the  theory  of  evaportion,  on  which  it  is  founded, 
has  been  imperfectly  understood ;  he,  therefore,  gives  a 
more  full  statement  of  it,  which  would  still,  however,  re- 
quire perhaps  some  further  elucidation." 

Or,  the  following  words,  viz.  p.  SIS :  "  Mr.  Leslie  has  in- 
vented another  instrument,  which  gives  indications  of  the 
quantity  of  evaporation  from  a  humid  surface,  in  a  given 
time — what  he  has  named  the  Atmometer." 

Or,  the  following  words,  viz.  p.  349  :  "  The  law  of  evaporation 
in  air,  with  regard  to  temperature,  forms  a  very  important 
subject  of  investigation,  particularly  as  laying  the  foundation 
of  the  theory  of  rain.  The  late  Dr.  Hutton  inferred,  that 
the  solvent  power  of  air,  with  regard  to  water  producing  eva- 
poration, must  increase  in  a  higher  ratio  than  the  increase 
of  temperature.  From  this  it  followed,  that  on  two  por- 
tions of  air,  at  different  temperatures,  each  saturated,  or 
nearly  so  with  moisture,  being  mixed,  part  of  the  water 
would  be  precipitated  ;  and  this  he  regarded  as  the  cause  of 
rain.     The  inference,  however,  with  regard  to  the  law,  seem- 
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cd  to  rest  in  a  great  measure  on  reasoning,  or  rather  on  con- 
jecture. It  was,  therefore,  extremely  desirable  that  it  should 
be  determined  by  experimental  investigation  ;  and  we  con- 
sider Mr.  Leslie's  researches  on  this  subject,  (of  which  we 
have  a  notice  in  p.  121,  more  brief  than  we  could  have 
wished,)  as  very  important.  He  employed  two  methods  ; 
but  the  following  is  the  one  which  he  preferred,  especially 

for  the  higher  temperatures." Or,  the  following  words, 

viz.  p.  351  :  "  On  this  principle  is  founded  the  very  beau- 
tiful experiment,  invented  by  Mr.  Leslie,  of  causing  wa- 
ter to  freeze  by  the  cold  produced  by  its  own  evaporation. 
The  peculiar  arrangement  for  this,  consists  in  placing  water 
in  a  porous  earthen  cup,  suspended  within  the  receiver  of 
an  air-pump,  and  placing  at  a  short  distance  beneath  it, 
sulphuric  acid  in  a  broad  shallow  vessel,  so  that  an  exten- 
sive surface  of  the  acid  shall  be  presented.  On  rarefying 
the  air,  the  evaporation  of  the  water  is  accelerated,  and  of 
course  the  degree  of  cold  produced  by  that  evaporation  is 
increased.  This,  however,  would  soon  be  checked  by  the 
presence  of  the  watery  vapour,  but  this  the  sulphuric  acid 
absorbs  almost  as  quickly  as  it  is  formed  ;  keeps,  therefore, 
the  rarefied  air  always  dry  ;  and  thus  allows  the  evapora- 
tion to  proceed  with  the  same  rapidity.  The  tempera- 
ture, therefore,  continues  to  fall,  until  the  water  shoots  into 
crystals  of  ice  ;  and  even  after  it  is  entirely  congealed,  the 
ice  continues  to  suffer  evDj^wration,  until  it  wholly  disap- 
pears. Or,  the  following  words,  viz,  p.  352.  '  Our  analysis 
of  this  work  has  been  more  than  proportioned  to  its  length, 
but  it  contains  so  many  important  facts,  and  interesting  ap- 
plications, that  we  could  scarcely  have  done  it  justice  with- 
in narrower  limits.  Its  fault,  indeed,  a  fault  into  which 
its  author  is  perhaps  liable  to  fall,  is  the  too  great  condensa- 
tion ;  or  rather,  the  imperfect  development,  of  the  peculiar 
facts  and  doctrines  which  are  introduced.  In  these  branches 
of  physical  investigation,  where  the  conclusions  are,  in  ge- 
neral, inferences  resting  on  probable  evidence,  a  full  state- 
ment of  the  whole  steps  of  the  investigation,  and  a  compa- 
rison with  any  opposite  conclusions  that  may  be  drawn,  is 
always  satisfactory.  Mr.  Leslie's  experimental  results  are 
sometimes  too  briefly  stated,  and  the  grounds  on  which 
his  conclusions  rest,  are  not  always  brought  sufficiently  for- 
ward ;  the  evidence  for  them,  therefore,  frequently  appears 
not  equal  to  the  confidence  with  which  they  are  delivered  ; 
and  objections  occur  which  a  more  ample  statement  or  il- 
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lustration  might  perhaps  have  obviated.  We  need  scarce- 
\y  add,  that  the  whole  work  is  marked  by  that  ingenuity  of 
invention,  and  that  minute  discrimination,  which  have  al- 
ways distinguished  Mr.  Leslie's  investigations." 
And  whether  the  defender,  in  stating  that  he  had  often  liken- 
ed the  pursuer  to  a  parrot,  meant  and  intended  to  allude 
to,  and  characterize,  and  did  allude  to  and  characterize,  the 
pursuer,  solely  as  the  author  of  the  said  passages  ? 

Damages  laid  at  L.  .'jOOO 

(Signed)         William  Adam, 

Lord  Chief  Commissioner. 

Jury  Court,  ^m  May,  1822. 

Thereafter,  the  pursuer  gave  notice  to  the  defender  of  the 
trial  being  fixed  for  the  15th  July  ;  but  shortly  afterwards, 
notice  was  given  on  the  part  of  the  defender  of  a  motion  to  be 
made  in  Court  on  the  ISth,  for  a  postponement  of  the  day 
of  trial. 

The  cause  was  accordingly  called  on  the  13th  of  July, 
when  the  following  procedure  took  place. 

Mr.  More,  as  counsel  for  the  defender,  rose  in  order  to  re- 
quest the  indulgence  from  the  Court  of  a  little  delay  in  this 
case,  in  consequence  of  the  sudden  and  unexpected  absence  of 
Mr.  John  Hope,  the  other  counsel,  who  had  taken  the  lead  in 
the  management  of  it,  and  who  had  fully  prepared  himself 
upon  the  case.  He  therefore  threw  himself  on  the  indul- 
gence of  the  Court,  begging  them  to  postpone  this  case,  as  it 
was  impossible  for  him  to  prepare  himself  in  so  short  a  period 
to  do  justice  to  a  case  that  had  already  occupied  so  much  time 
from  the  other  counsel. 

Mr.  Jeffrey  said,  that  he  stood  in  behalf  of  the  pursuer, 
who  had  a  right  to  fix  a  day  for  the  trial  of  his  case,  and 
he  wished  to  obtain  a  speedy  decision :  he  hoped  they  would 
not  consider  his  interest  as  of  less  moment  than  that  of  the 
other  party.  The  case  had  now  pended  for  a  long  time  in 
spite  of  the  pursuer  ;  it  had  been  protracted  by  discussions 
in  the  Court  of  Session,  which  had  here  been  repeatedly  re- 
sumed. The  pursuer,  standing  as  he  did  in  the  condition 
of  a  public  teacher,  had  been  calumniated  in  his  moral  and 
intellectual  character,  and  had  thus  the  most  powerful  mo- 
tives stimulating  him  to  clear  away  as  soon  as  possible  the 
stigmas  thrown  upon  him.  The  request  was  nothing  but 
this,  that,  on  account  of  the  absence  of  the  junior  counsel,  they 
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sKould  postpone  the  trial  for  the  space  of  four  months,  now^ 
that  the  session  was  concluded,  and  counsel  had  not  left  town  ; 
during  which  additional  time,  the  pursuer  would  be  forced 
to  labour  under  all  the  reproaches  thrown  upon  him,  with  the 
risk  too  of  losing  evidence  on  which  he  principally  relied. 
He  begged  leave  to  inform  them,  that  the  pursuer  had  suffer- 
ed a  great  loss  of  reputation  and  professional  income,  owing 
to  the  charge  of  corrupting  the  youth  who  were  sent  to  him, 
which  had  the  effect  of  greatly  diminishing  the  number  of 
his  students.  There  was  no  one  acquainted  with  Mr.  More 
who  was  not  convinced  that  there  could  be  no  oneof  equal  stand- 
ing at  the  bar  more  capable  of  doing  justice  to  this  case  in  the 
absence  of  the  other  counsel. 

The  Lord  Chikf  Commissioneu  here  interrupted  Mr. 
Jeffrey.  His  Lordship  wished  to  state  the  view  of  the  Court 
in  this  matter,  and  after  doing  this  they  would  hear  any  thing 
farther  he  had  to  add,  if  he  wished  to  enlarge  his  observations. 
He  (his  Lordship)  was  perfectly  satisfied  that  the  case  was 
one  of  such  a  grave  nature  that  it  ought  not  to  be  deferred 
without  cause ;  but  he  conceived  the  sudden  and  unexpected 
absence  of  counsel  a  sufficient  reason  for  delay.  The  only 
question  was,  whether,  between  this  and  Monday  next,  there 
was  sufficient  time  for  counsel  to  prepare  for  this  case.  He 
knew  from  experience  how  difficult  it  was  to  be  suddenly  and 
unexpectedly  called  to  act  as  leading  counsel.  He  was  con- 
vinced, from  the  serious  and  important  nature  of  the  cause, 
that  more  preparation  would  be  necessary.  The  Court  having 
taken  all  this  into  consideration,  they  were  of  opinion  that  the 
case  ought  to  be  taken  up  this  day  se'ennight,  that  time  being 
thought  sufficient  for  delay  ;  the  expense  of  which  would  be 
borne  by  the  party  who  had  the  advantage  of  it. 

Mr.  Jeffrey  said,  that  he  entirely  acquiesced  in  the  pro- 
posal of  the  Court. 

The  Clerk  was  then  directed  to  give  the  Jury  notice  to  at- 
tend the  Court  on  Saturday  next,  at  eight  in  the  morning. 

The  following  list  of  witnesses  was  lodged  on  the  part  of 
the  Pursuer : 

LIST  OF  PURSUER^S  WITNESSES. 

1   Dr.  David  Irving,  librarian  to  the  Faculty  of  Advo- 
cates. 
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2  Reverend  David  Dickson,  one  of  the  ministers  of  St. 

Cutlibert's,  or  West  Church,  Edinburgh. 

3  Rev.  Dr.  John  Lee,  one  of  the  ministers  of  Canongate, 

residing  in  Milton-House,  Canongate. 

4  Rev.  Dr.  Alexander  Brunton,  one  of  the  ministers  of 

the  Tron  Church,  Edinburgh,  and  Professor  of  He- 
brew in  the  University  of  Edinburgh. 

5  The  Rev.  David  Scott,  minister  of  Corstorphine. 
o  Dr.  John  Thomson,  physician  in  Edinburgh. 

7  Dr.  Thomas  Thomson,  regius  professor  of  chemistry  in 

the  University  of  Glasgow. 

8  Dr.  Henry  Dewar,  physician.  No.  5,  Buccleugh  Place, 

Edinburgh. 

0  Mr.  Alexander  Adie,  optician  in  Edinburgh. 

10  Mr.  Robert  CadelJ,  bookseller  in  Edinburgh. 

1 1  Samuel  Aitkin,  bookseller  in  Edinburgh. 

12  Robert  Miller,  bookseller  there. 

13  John  Bradfute,  bookseller  there. 

14  Adam  Black,  bookseller  there. 

1 5  William  Tait,  bookseller  there. 

16  Charles  Tait,  bookseller  there. 

17  George  Boyd,  bookseller  there. 

IS  Sir  William  Hamilton,  Bart,  residing  in  Edinburgh. 

19  George  Buchanan,  civil    engineer,    Nicolson"'s    Street, 

Edinburgh. 

20  Dr.  Thomas  Charles  Hope,   professor  of  chemistry  in 

the  University  of  Edinburgh, 

21  Dr.  Alexander  Marcet,   lately  physician  to  Guy's  Hos- 

pital, London,  and  lecturer  on  chemistry  there,  pre- 
sently residing  at  Gibb's  Hotel,  St.  Andrew's  Square, 
Edinburgh. 

22  Daniel  Ellis,  Esq.  Great  King  Street,  Edinburgh. 

23  G.  A.  Walker  Arnot,  Esq.  advocate. 

24  Mr.  William  Wallace,  professor  of  mathematics  in  the 

University  of  Edinburgh. 

25  The  Rev.  Dr.  George  Husband  Baird,  principal  of  the 

University  of  Edinburgh. 

26  The  Rev.  Dr.  William  Ritchie,  piofessor  of  divinity 

there. 

27  Dr.  Andrew  Fyfe,  lecturer  on  chemistry  in  Edinburgh. 

28  The  Rev.  Robert  Gordon,  minister  of  the  Chapel  of 

Ease,  Edinburgh. 
Lastly,  the  whole  of  the  defender's  witnesses  here  held  as 
repeated.  4 
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The  following  list  of  witnesses  was  lodged  on  the  part  of 
the  Defender. 

LIST  OF  DEFENDER'S  WITNESSES. 

1  James  Noble,  teacher  of  languages,   residing  in  Edin- 

burgh. 

2  The  Rev.  Dr.  Alexander  Brunton,  professor  of  oriental 

languages  in  the  University  of  Edinburgh. 

3  Robert  Jamieson,  Esq,  regius  professor  of  natural  his- 

tory in  the  University  of  Edinburgh. 

4  Dr.  Andrew  Duncan,  jun.  physician  in  Edinburgh, 

5  Alexander  Adie,    optician  in   Nicolson   Street,    Edin- 

burgh. 

6  The  Rev.  George  Paxton,  minister  of  the  gospel,  Edin- 

burgh. 

7  The  Rev.  David  Dickson,  one  of  the  ministers  of  St. 

Cuthbert's,  Edinburgh. 

8  Adam  Anderson,  Esq.  rector  of  the  academy,  Perth. 

9  John  Waugh,  Esq.  bookseller  in  Edinburgh. 

10  The  Rev.  Robert   Gordon,  minister  of  St.  Cuthbert's 

Chapel  of  Ease,  Edinburgh. 

11  William  Tait,  bookseller.  Prince's  Street,  Edinburgh. 

12  Charles  Tait,  bookseller  there. 

ly  The  Rev.  Dr.  David  Ritchie,  professor  of  logic  in  the 
University  of  Edinburgh. 

14  John  Campbell,  Esq.  of  Carbrook,  W.S.  Edinburgh. 

15  William  Beilby,  Esq.  M.D.  residing  in  No.  52,  Fred- 

erick Street,  Edinburgh. 

16  The  Rev.  Dr.  George  H.  Baird,  principal  of  the  Uni- 

versity of  Edinburgh. 

17  Nicolson  Bain,  depute  hbrarian,  or  assistant  to  the  li- 

brarians of  the  University  of  Edinburgh. 

18  The  Rev.  Alexander  Nicol,  M.A.  professor  of  Hebrew 

in  the  university  of  Oxford. 

19  Andrew    Fyfe,  jun.    physician    or   surgeon,    Adanfs 

Square,  Edinburgh. 

20  Francis  Jeifrey,  Esq.  advocate. 

21  Macvey  Napier,  Esq.  W.S. 

22  George  Steele,  apprentice  to  William  Blackwood,  book- 

seller, Edinburgh. 

23  William  W.  Ramsay,  clerk  to  said  William  Blackwood. 

24  Robert  Cadell,  bookseller,  Edinburgh. 

(Signed)  Wm.  Ellis, 

A^rcntfor  ihc  Drfender. 
Edinbmgh,  11th  July,  1822. 
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The  defender  means  also  to  adduce  the  whole  witnesses 
in  the  pursuer's  hst,  whose  names  and  designations  are  here 
held  as  repeated  brevitatis  causa. 

(Signed)  W.  Ellis, 

Agent  for  the  Defender. 


THE  TRIAL. 


JURY  COURT— Edinburgh,  July  22,  1822. 

PRESENT, 

JRight  Hon.  William  Adam,  Lord  Chief  Commissioner. 
Honourable  Lord  Gillies. 

Mr.  FnANCis  Jeffrey,   |   Counsel  for  the  Pursuer, 
Mr.  James  Moncrieff,  I  ^^  ^^^^^^ 

Mr.  Hekry  Cockburn,    J 

^Eneas  M'Bean,  W.  S.  Agent. 

Robert  Forsyth,      )        Counsel  for  the  Defender.^ 
John  Shank  More,  j  Mr.  Blackwood. 

W.  &  A.  G.  Ellis,  W.  S.  Agents. 


The  following  Jury  was  sworn  in,  to  try  the  Issues,  viz.— 

James  Macfarlane,  Castle  Street. 
Hugh  Francis  Cadell,  of  Cockenzie. 
John  Fowler,  of  Windygowl. 
William  Aitchison,  Younger  of  Drummore. 
Archibald  Dunlop,  Distiller,  Haddington. 
James  Waddell,  of  Crofthead. 
Duncan  Cowan,  Paper  Maker. 
Robert  Stevenson,  Civil  Engineer. 
William  Mill,  Hermitage  Place. 
David  Robertson,  Albany  Row. 
Alexander  Smith,  Banker. 
George  Hunter,  Merchant. 

The  Issues  were  then  read  by  the  Clerk, 
The  Jury  were  then  addressed  by  Mr.  MoncriefF,  as  fol- 
lows : — 
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Mr.  MoNCKiEFF. — Gentlemen  of  the  Jury,  I  have  th« 
honour  to  address  you  on  this  occasion  in  behalf  of  the  pur- 
suer, Mr.  John  Leslie,  Professor  of  Natural  Philosophy  in 
the  University  of  Edinburgh — a  namCy  of  which  I  may  be 
permitted  to  say,  without  incurring  the  derision  of  the  defend- 
er, that  it  could  not  be  pronounced  in  any  society  of  learned 
men  in  Europe,  without  those  sentiments  of  respect  which 
never  fail  to  await  great  and  unquestioned  genius. 

Gentlemen,  Mr.  Leslie  is  in  the  honourable  situation 
of  an  instructor  of  youth  in  the  University  of  Edinburgh. 
All  men  know  tliat  he  is  diligent  in  the  duties  entrusted  to 
him,  and  zealous  in  his  endeavours  to  exalt  the  honour  of  the 
University,  and  the  country  to  which  he  belongs.  His  living 
and  patrimonial  interest  depend  on  his  activity  and  exertions 
in  the  prosecution  of  scientific  researches.  On  the  other  side, 
you  have  the  defender,  Mr.  William  Blackwood,  who  is  a 
bookseller,  and  a  publisher  of  some  consideration,  and  who,  in 
the  present  cause,  appears  before  you  in  the  character  of  the 
publisher  of  a  periodical  work, — a  miscellaneous  magasdne, 
of  extensive  circulation,  the  general  character  of  which  is  not 
unknown — with  which,  however,  we  have  here  no  further  coiv- 
cern,  than  as  it  appears  in  the  facts  disclosed  by  the  Issues 
lying  before  you,  and  which  you  are  now  to  try. 

The  pursuer,  Mr.  Leslie,  complains  of  a  soies  of  false, 
malicious,  and  injurious  libels,  published  to  his  prejudice  in 
the  work  of  the  defender ;  of  a  series  of  libels,  touching  at 
once  his  character  as  a  man  of  principle  and  honesty — his 
qualifications  as  a  Professor, — and  his  reputation  as  a  man 
of  science, — which  hold  out  all  his  studies  and  all  his  labours 
to  the  contempt  of  the  world,  wherever  this  magazine  may 
find  its  way ;  and  by  which,  at  last,  he  is  falsely  accused  of 
the  infamous  and  disgraceful  offence  of  corrupting  the  princi- 
ples of  the  youth  committed  to  his  charge. 

Gentlemen,  the  subject  of  this  action  is  not  an  incidental 
notice  merely  of  one  point,  in  one  article  of  the  work  I  have 
alluded  to — it  is  a  series  of  attacks  upon  the  pursuer,  in  everi/ 
point  where  his  reputation,  or  his  usefulness,  or  his  fortune, 
or  his  feelings,  could  be  affected  by  it.  I  say  it  is  not  one 
incidental  notice  of  him,  in  any  of  these  respects,  which  the 
libels  embrace — and  this  is  very  important  for  you  to  consi- 
der,— that,  though  we  must  go  into  particulars,  as  stated  in 
the  Issues,  Mr.  Leslie's  complaint  is  of  continuous,  multifa- 
rious, universal  libels ; — libels  so  brought  forward,  as  to  leave 
no  room  for  doubt  in  the  mind  of  any  man  of  sound  under*- 
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standing,  that  no  motive  or  possible  reason  can  be  assigned 
for  them,  but  the  most  determined  malice. 

Gentlemen,  the  defender,  Mr.  William  Blackwood,  is  the 
Publisher  of  these  libels.  Who  is  the  Author  of  them  we  do 
not  know.  When  they  first  appeared,  and  before  this  action 
was  brought,  we  thought  we  knew  the  person  ;  but  the  gen- 
tleman whom  we  supposed  to  be  the  author,  as  became  a  man 
of  honour  so  situated,  distinctly  denied  that  he  was  the  author. 
The  pursuer  then  demanded  of  Mr.  Blackwood,  the  publisher, 
by  whom  these  libels  were  written.  Mr.  Blackwood,  by  let- 
ter, refused  to  give  up  his  name,  and  distinctly  stated,  that 
he  took  the  whole  responsibility  of  these  libels  upon  himself. 

But,  Gentlemen,  the  defender,  Mr.  Blackwood,  is  not  res- 
ponsible merely  in  this  point  of  view,  for  these  libels — his 
responsibility  goes  much  deeper.  It  is  not  easy  for  us  to 
suppose  what  could  have  been  his  motives  for  these  continued 
libels  against  the  pursuer.  But  they  could  not  have  been  pub- 
lished without  his  deliberate  approbation,  and  we  have  some 
reason  to  think,  that  they  must  have  originated  in  a  poor, 
paltry  jealousy,  arising  out  of  the  circumstance,  that  Mr. 
Leslie  employs  a  rival  bookseller,  and  is  the  largest  contribu- 
tor to  a  work  which  must  be  well  known  to  you — I  mean  the 
Supplement  to  the  Encyclopaedia  Britannica — the  sale  of 
which  hurts  that  of  a  similar  rival  work  published  by  the  de- 
fender ;  and  hence,  the  pursuer  has  been,  for  a  series  of  years, 
the  object  of  the  defender's  attacks  in  several  publications, 
and  especially  in  that  which  is  now  before  you. 

Gentlemen,  many  of  these  publications  have  been  treated 
by  my  client  with  the  contempt  which  they  deserved ;  and 
even  some  of  those  comprehended  in  the  issues  might,  if  they 
had  stood  alone,  have  appeared  to  be  too  contemptible  to  be 
made  the  subject  of  a  trial  in  a  Court  of  Law.  But  they 
have  been  mixed  up  with  charges  of  dishonesty,  of  corrupting 
the  youth,  and  of  a  malignant  enmity  to  the  language  of  the 
Bible ;  and  when  such  charges  were  brought  before  the  world 
in  the  w-ay  adopted  by  the  defender,  it  was  not  possible  for  Mr. 
Leslie  to  be  silent,  if  he  entertained  any  thoughts  of  preserving 
his  usefulness,  or  maintaining  his  respectability  and  usefulness 
as  a  Professor,  or  his  character  as  a  man  and  an  author. 

He  therefore  brought  this  action  ;  and  I  think  I  have  al- 
ready said  enough  to  prepare  you  for  considering  it  as  a  case 
of  grave  and  serious  importance  ;  and  if  it  shall  be  made  out 
in  evidence  as  it  is  represented  in  the  issues,  I  have  no  doubt 
that  you  will  give  him  ample  redress. 
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The  libel,  as  stated  in  the  Issues,  embraces  four  general 
classes  of  attack. 

1st,  There  is  a  general  impeachment  of  Mr.  Leslie's  re- 
putation as  a  philosopher,  and  as  a  man  of  science.  He  is 
accused  of  ignorance  and  presumption,  and  even  where  his  su- 
periority as  a  man  of  science  has  been  universally  acknow- 
ledged, he  has  been  treated  as  a  plagiarist,  as  of  secondary 
talents,  and  as  deserving  of  contempt. 

2c?,  He  is  charged  with  dishonesty,  and  collusion  with 
others  to  impose  upon  the  public. 

Sd,  There  is  a  malicious  ridiculing  of  his  person,  which, 
taken  in  connection  with  the  other  charges,  is  evidently  cal- 
culated to  lower  his  estimation  in  society,  and  consequently 
his  usefulness  and  comfort  in  the  station  in  which  he  is  placed. 

4'th,  There  is  a  malignant  attempt  to  injure  him  in  his 
usefulness  and  respectability  as  a  public  teacher ;  as  having 
a  spiteful  enmity  to  our  holy  religion,  and  as  being  a  cor- 
rupter of  the  religious  principles  of  the  young  men  who  come 
as  students  to  the  University  of  Edinburgh. 

These  libels  are  contrived  most  artfully  to  destroy  the  cha- 
racter of  the  pursuer,  Mr.  Leslie ;  and  they  are  mixed  up 
with  other  matter  which  may  be  considered  as  fair  criticism, 
so  as  to  make  their  impression  upon  the  minds  of  those  at  a 
distance,  where  Mr.  Leslie  is  not  so  well  known  as  he  is  here. 
That  circumstance  in  the  case  is  very  useful  in  enabling  a 
jury  to  detect  the  malice  which  dictated  these  libels.  You 
will  see  this  clearly  when  you  come  to  put  all  together,  more 
particularly  in  relation  to  the  subject  of  the  fourth  issue, 
which  bears  the  closest  connection  with  all  that  precedes  it. 

Now,  Gentlemen,  let  us  go  to  \\\zjirsi  Issue.  The  libel- 
lous article,  of  which  a  part  is  there  stated,  was  published  in 
the  35th  number  of  '  Blackwood's  Edinburgh  Magazine,^ 
being  the  number  for  February,  1820  ;  and  in  that  article, 
there  is  a  collection  of  all  the  subjects  of  attack  specified  in 
the  issues.  The  point  on  which  they  all  hang  is  a  casual 
remark  of  the  pursuer,  Mr.  Leslie,  on  the  characters  or  letters 
of  the  Hebrew  alphabet,  of  which  the  writer  of  the  article 
charges  Mr.  Leslie  with  being  grossly  ignorant ;  but  which, 
I  hope  I  shall  be  able  to  convince  you  in  a  few  minutes,  was 
merely  made  a  pretence  for  a  calumny  against  him  of  a  much 
more  serious  nature. 

Mr.  Leslie  had  written  and  published  a  small  book  on  the 
Philosophy  of  Arithmetic — a  book,  though  small,  of  great  re- 
search, and  ingenuity  ;  the  very  labour  of  which,  amidst  his 
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other  studies, must  be  admitted  to  have  been  highly  meritorious. 
It  was  the  professed  object  of  Mr.  Leslie,  in  that  work,  to  trace 
the  progress  of  numeration  in  the  earliest  periods,  and  in  va- 
rious states  of  society.  In  doing  this,  the  lights  he  has  col- 
lected are  very  curious  and  instructive.  He  has  shewn  the 
different  modes  of  notation  used  by  the  savages  of  the  Ame- 
rican continent,  and  the  more  advanced  tribes  of  the  Mexicans 
and  Peruvians.  He  has  explained  the  extensive  system  of 
the  Chinese  ;  the  more  limited  methods  of  the  Greeks  and 
Romans ;  the  improvement  of  Indian  notation  ;  and  so  on. 
And  in  his  Preface  to  the  work,  (p.  11.)  after  adverting  to 
the  Grecian  system  with  admiration,  and  comparing  it  with 
the  Roman,  he,  at  p.  218,  in  a  note  which  bears  reference  to 
that  p.  1 1  of  the  preface,  alludes  to  the  Hebrew  mode  of  no- 
tation. It  is  in  this  note  that  the  remark  as  to  the  Hebrew 
language,  commented  upon  by  the  defender,  occurs. 

In  treating  of  the  Grecian  mode  of  notation,  Mr.  Leslie 
had  remarked  upon  the  distribution  of  the  twenty-four  letters 
of  their  alphabet  in  three  classes,  corresponding  to  units,  tens, 
and  hundreds ;  and  that,  to  complete  the  symbols  for  all  the 
nine  digits,  an  additional  appropriate  character  had  been  in- 
troduced into  each  class  ;  and  then  he  says,  "  This  beauti- 
ful system  was  vastly  superior  in  clearness  and  simplicity  to 
the  combinations  of  strokes  retained  by  the  Romans,  and 
transmitted  by  them  to  the  nations  of  modern  Europe.  It 
was  even  tolerably  fitted  as  an  instrument  of  calculation,  to 
which  the  Roman  numerals  icere  totally  inapplicahle.'''' 

Then  in  the  note  referred  to,  the  words  in  the  libel  are 
given,  "  The  oriental  nations  appear  generally  to  have  re- 
presented the  numbers  as  far  as  one  thousand,  by  dividing 
their  alphabet  into  three  distinct  classes.  But  the  Hebrew, 
the  rudest  and  poorest  of  all  written  languages,  having  only 
twenty-two  letters,  could  advance  no  farther  than  400  ;  and 
to  exhibit  500,  600,  700,  800,  and  900,  it  had  recourse  to 
the  clumsy  expedient  of  addition,  by  joining  400  and  100, 
400  and  200,  400  and  300,  400  and  400,  and  400  with 
400  and  100,  The  Arabic  alphabet  containing  twenty-eight 
letters,  supplied  fully  the  three  classes." 

Now,  Gentlemen,  you  see  that  there  must  be  twenty-eight 
letters  to  make  out  the  three  nines,  and  the  Hebrew  alphabet 
containing  only  twenty- two  letters,  they  had  no  way  of  sup- 
plying that  defect,  but  to  take  100  and  add  it  to  400,  in  the 
manner  stated  in  the  note. 

Gentlemen,  it  is  very  material  that  I  should  state  to  you, 
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that  in  this  observation,  Mr.  Leslie  referred  exclusively  to  the 
ancient  Hebrew,  and  this  appears  quite  plain  from  a  note 
by  Mr.  Leslie  himself,  at  p.  242  of  the  same  work,  Second 
Edition,  where  he  is  speaking  of  the  Mexican  method  of  no- 
tation. He  there  says,  "  I  have  already  observed^  that  the 
Mexicans,  blending  the  binary  and  denary  scales,  carried  for- 
ward their  numeration  by  400  and  8000,  the  powers  of  20 
or  a  score.  The  Javanese  appear  to  have  proceeded  partly  in 
the  same  way,  for,  in  their  language,  the  name  of  one  bit  of' 
gold  signifies  400,  and  two  bits  800.  The  Jews,  we  have 
seen,  followed  nearly  the  same  idea ;  the  higher  numbers  as 
far  as  a  thousand  having  been  represented,  in  the  ancient 
Hebrew,  by  repeating  the  alphabetic  character  for  400." 
You  will  observe,  Gentlemen,  that  this  is  a  statement  con- 
tained in  the  second  edition  of  this  same  work  ;  and  you 
cannot  have  a  doubt  as  to  what  the  characters  of  the  lan- 
guage were  to  which  Mr.  Leslie  referred,  namely,  the  ancient 
Hebrew,  when  1  explain  to  you  what  the  ancient  Hebrew  was. 

The  ancient  Hebrew  character  undoubtedly  meant  that  cha- 
racter which  is  called  by  the  learned,  the  Samaritan.  A  few 
words  will  explain  to  you  what  is  meant  by  this.  It  is  that 
language  in  which  the  five  books  of  Moses  were  originally 
written ;  and  it  is  quite  clear,  if  this  libeller  had  any  mean- 
ing at  all,  he  must  have  referred  to  the  ancient  Hebrew,  be- 
cause his  supposition  is,  that  Mr  Leslie  meant  to  refer  to  the 
language  and  character  of  the  Old  Testament,  as  the  rudest 
and  poorest  of  all  written  languages. 

You  will  remark  besides,  that  Mr.  Leslie  does  not  refer  to 
the  Hebrew  language  generally,  as  being  the  rudest  and 
poorest  of  all  written  languages,  but  only  to  the  mode  of  nu- 
meration in  use  among  the  Hebrews. 

I  believe  there  is  not  another  notice  or  reference  in  the 
whole  book  to  the  Hebrew  language,  or  a  word  that  can  be' 
twisted  to  such  a  meaning,  as  that  Mr.  Leslie  referred  to  it 
as  being  the  rudest  and  poorest  of  all  languages,  merely  he- 
cause  of  its  being  the  language  of  the  Old  Testament ;  and 
certainly  the  remark  in  itself,  referring  so  incidentally  as  it 
does  to  the  power  of  numeration,  might  have  been  of  no  im- 
portance in  any  point  of  view ;  and  to  me  it  certainly  does  ap- 
pear to  be  of  no  consequence,  but  a  matter  of  absolute  indif- 
ference, whether  Mr.  Leslie  was  right  or  wrong  in  the  re- 
mark which  he  made ;  for  you  see  that  the  essential  part  of 
the  libel  goes,  not  merely  to  accuse  Mr.  Leslie  of  gross  igno- 
rance of  the  Hebrew  language,  but  to  impute  to  him  motives 
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which  would  be  disgraceful  to  Mr.  Leslie  as  a  man,  and  de- 
structive of  his  character  as  an  instructor  of  youth. 

Observe,  Gentlemen,  how  this  remark  of  Mr.  Leslie''s  is 
misrepresented  in  this  libel.  Look  at  the  issues  before  you,  and 
you  will  find  the  writer  commences  thus :  "  Leslie  v.  He- 
brew !""  Observe  that  title.  Gentlemen.  "  Dublin,  Jan.  20, 
1820.  Mr.  Editor,  In  a  trifling  composition  I  sent  you  some 
time  ago,  it  was  asserted  that  Professor  Leslie  had  thought  pro- 

f)er  to  pass  a  heavy  censure  on  the  Hebrew  language  in  his  Phi- 
bsophy  of  Arithmetic,  though,  as  I  added,  it  could  be  proved  ' 
from  his  own  writings,  nay,  from  the  very  passage  that  con- 
tained the  charge,  that  he  is  igjwrant  even  of  the  alphabet  of 
the  language  on  which  he  has  thus  presumed  to  offer  an  ani- 
madversion. The  professional  dictum  alluded  to  is  this  ;" 
and  so  the  words  are  quoted  as  in  the  remark  ;  and  then  the 
writer  goes  on  thus  :  "  The  rudest  and  poorest  of  all  written 
languages  ?  By  my  troth,  Mr.  John  Leslie,  these  be  bitter 
words ;  but  the  latter  part  of  the  sentence,  by  displaying  the 
ignorance  of  the  Professor,  happily  renders  the  railing  of  the 
former  perfectly  innocent ;  indeed  so  much  ignorance  and 
impertinence  combined,  will  hardly  be  found  in  so  short  a 
compass  in  the  works  of  any  other  writer  of  the  smallest  li- 
terary character.  The  merest  smatterer  in  Hebrew,  any  one 
who  had  read  the  first  page  of  the  grammar,  could  have 
informed  Mr.  Leslie  that  the  Hebrews  had  not  recourse  to 
the  clumsy  expedient  of  which  he  accuses  them,  and  that 
their  alphabet  supplied  them  with  characters  sufficient  for  ex- 
pressing numbers  as  far  as  a  thousand.  It  is  clear  that  the 
Professor  was  totally  unacquainted  roith  the  letters  of  the  lan- 
guage he  was  criticizing,  or  he  would  have  known,  that  the 
R\e finals,  (technically  called  camnephatz,)  are  used  to  ex- 
press the  five  last  hundreds  ;  and,  therefore,  that  the  glory  of 
inventing  the  expedient,  which  he  describes  with  such  im- 
posing minuteness  of  detail,  is  due  entirely  to  himself.  So 
much  for  his  qualifications  to  decide  on  the  merits  of  He- 
brew." 

I  ask  you,  Gentlemen,  is  there  not  in  all  this  a  wilful  misre- 
presentation of  Mr.  Leslie''s  remark  ?  This  is  clear  to  demon- 
stration ;  and  there  is  a  misrepresentation  of  the  fact,  besides, 
that  Mr.  Leslie  misunderstood  the  alphabet  of  the  language 
which  he  was  criticizing.  But  the  sting  of  it  is  this.  The 
gross  ignorance  and  impertinence,  and  the  imposing  minute- 
ness of  detail,  with  which  he  is  accused  by  the  writer  of  this 
libel,  are  all  preliminary  and  introductive  to  what  follows. 
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This  libeller  says,  "  But  it  appears  to  me  that  he  has  a  par- 
ticular pigtie  against  the  language :  That  his  censure  arises 
as  much  from  spleen  as  ignoi'ance ;  for  the  Roman  method  of 
notation  is  still  more  clumsy  than  his  fancied  Hebrew  system."" 
Then  he  goes  on  :  "  They  may  be  Arabic  also,  but  to  enter 
into  the  controversy  respecting  the  comparative  superiority  of 
Hebrew  and  Arabic  for  the  edification  of  Professor  Leslie, 
would  be  as  profitable  as  to  set  about  demonstrating  the  se- 
venteenth proposition  of  Euclid's  12th  Book,  to  a  person  who 
did  not  know  a  right  line  from  a  curve,  much  less  a  polyhe- 
dron from  a  sphere."  Then  he  says,  "  We  must  look,  there- 
fore, for  some  other  reason,  and  perhaps  we  may  find  it  in  the 
unhappy  circumstances  in  which  Hebrew  is  placed ;  it  is 

THE    LANGUAGE    OF    THE    OLD    TESTAMENT the  language, 

as  a  philosopher,  like  Mr.  Hume,  or  a  partizan  of  Mr.  Hume's, 
would  say,  dedicated  to  superstition  ;  and  is,  therefore,  like 
every  thing  else  connected  with  such  a  cause,  to  be  attacked 
by  that  tolerant  and  equitable  sect  per  fas  et  nefas.'''' 

So  you  see  here.  Gentlemen,  this  libeller  says  plainly,  Mr. 
Leslie  made  this  remark,  wilfully  knowing  that  it  was  a  false 
statement  he  was  making ;  not  in  ignorance  of  the  language, 
even  of  the  alphabet  of  which  he  is  accused  of  gross  ignorance, 
but  for  the  purpose  and  sole  reason  of  throwing  obloquy 
and  contempt  upon  the  language  of  the  Old  Testament, 
•merely  because  it  was  so.  The  pursuer,  Mr.  Leslie,  is 
leagued  with  Mr.  Hume,  and  other  infidels  of  that  sect,  and 
is  accused  of  attacking  the  language  of  the  Bible,  per  fas  et 
nefas.  But  the  libeller  does  not  stop  here ;  he  goes  on  and 
says  :  "  But  in  doing  so,  I  may  be  permitted  to  remark, 
there  should  be  some  little  knowledge  of  the  ground  displayed. 
It  is  not  good  generalship  to  entrust,  even  the  details  of  a 
siege,  to  a  blundering  gunner,  or  a  rash  volunteer,  and  I  must 
consider  the  Professor  as  a  most  unfortunate,  though  perhaps 
courageous  eiifant  perdii,  after  this  specimen  of  his  skill,  al- 
though he  may  be  enlightened  enough  in  other  respects,  to 
be  entitled  to  sneer  at  the  credulity  of  Luther,  the  Dreams  of 
the  Christian  Fathers,  and  the  Fancies  of  St.  John.'''' 

Gentlemen,  this  last  assertion  is  not  true.  It  is  false, — 
there  is  no  S7ich  thing  in  the  book.  Then  they  go  on.  "  He 
may  believe  me  when  I  tell  him,  that  in  the  eyes  of  those  who 
know  any  thing  on  the  subject,  he  makes  as  awkward  a  figure 
as  the  most  deficient  digit  he  ever  caused  modify.  He 
may  also  assure  himself  that  the  rule  7ie  sutor  ultra  crepidam^ 
(a  shoemaker  should  not  go  beyond  hia  last,)  is  truly  a  golden 
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one.  He  is  perhaps  a  mighty  respectable  third  or  fourth 
rate  mathematician,  a  refrigerator  of  any  rate  he  pleases,  and 
an  arithmetician  scarcely  second  to  Cocker  himself." 

Gentlemen,  who  is  the  author  of  these  libels,  I  have  already 
told  you,  we  do  not  know ;  but  this  defender,  Mr.  Blackwood, 
certainly  must  have  very  different  ideas  on  the  subject  from 
all  the  rest  of  the  world,  when  he  permits  himself  to  speak 
in  these  terms  of  the  scientific  character  of  jVlr.  Leslie.  The 
libeller  then  goes  on  :  "  But  when,  on  the  strength  of  these 
qualifications,  he  thinks  fit  to  step  into  philosophy,  or  to  invade 
the  province  of  critics  and  scholars,  nothing  can  be  more 
pitiful.  And  yet  he  blames  Joseph  Scaliger,  (whose  name 
as  a  man  of  learning,  is  rather  higher  than  Mr.  Leslie's  as 
a  mathematician,)  for  quitting  his  usual  studies  to  meddle 
with  mathematics.  So  easy  is  it  to  perceive  the  presumptive 
dogmatism  of  another,  and  to  overlook  our  own." 

I  have  told  you  already.  Gentlemen,  that  all  these  issues 
run  into  each  other,  and  you  cannot  do  full  justice  to  my 
client  on  this  first  issue,  until  you  have  considered  the  third 
and  the  fourth  issues.  The  whole  are  founded  on  the  pretence 
of  Mr.  Leslie's  hatred  to  the  language  of  the  original  He- 
brew, from  which  false  and  groundless  assumption  all  the 
injurious  consequences  are  deduced. 

It  is,  in  my  view  of  the  case,  in  reality  of  no  great  import- 
ance, whether  Mr.  Leslie  was  right  or  wrong  in  the  remark 
which  he  made  on  the  Hebrew  language.  It  was  incidental 
to  the  subject  of  his  work.  It  was  not  the  subject  of  his  book, 
which  was  a  work  upon  arithmetic.  And  though,  in  the 
remark  referred  to,  he  had  committed  an  error,  that  would 
not  have  been  sufficient  to  justify  the  terms  of  opprobrium  and 
reproach  which  are  applied  towards  him  in  the  passages  I 
have  now  quoted. 

But,  Gentlemen,  Mr.  Leslie  was  right  in  the  remark 
which  he  made.  The  whole  statement  of  the  libeller  is  not 
only  false  and  malicious  in  the  inferences,  but  it  is  false  in 
its  foundation,  and  was  known  by  the  libeller  to  be  so,  when 
he  wrote  this  libel. 

The  fact  is  certain,  and  will  be  proved  to  you  beyond 
question,  that  the  ancient  Hebrew  alphabet  consisted  of 
twenty-two  letters.  The  writer  of  the  libel  accuses  Mr. 
Leslie  of  ignorance,  because  he  takes  no  notice  of  the  five 
final  letters.  I  shall  explain  to  you,  in  a  few  words,  that 
Mr.  Leslie  was  right,  and  that  he  was  so  upon  two  distinct 
grounds. 
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1*^,  The  ancient  Hebrew  is  that  character  in  which  the 
Five  Books  of  Moses,  (calletl  the  Pentatcuchy)  as  well  as  the 
other  books  of  the  Old  Testament,  were  originally  written. 
It  was  what  has  since  been  called  the  Samaritan  character. 
To  convince  you  of  this,  I  shall  read  to  you  a  few  extracts 
from  one  or  two  books.  The  first  I  refer  to  is  the  "  Elements 
of  Hebrew  Grammar,""  published  by  Dr.  Charles  Wilson, 
late  Professor  of  Church  History  in  the  University  of  St. 
Andrew's.  This  learned  Professor  states,  in  the  first  page  of 
his  book,  "  The  Hebrew,  like  most  other  languages  of  the 
east,  is  written  from  the  right  to  the  left  hand ;  and  the  books 
in  this  language  commonly  begin  where  those  of  Europe 
end.  The  alphabet  consists  of  twenty-two  letters,  the  names 
and  figures  of  which  are  contained  in  the  following  table  :*"— 
and  then  he  describes  them. 

And,  on  page  19th,  in  treating  of  the  Samaritan  charac- 
ter, he  says,  "  The  present  Hebrew  characters  are  generally 
believed  to  be  the  Chaldaic,  introduced  by  Ezra  after  the  re- 
turn of  the  Jexvs  from  the  Babylonish  captivity.  The  old 
Hebrew  characters  were  those  of  the  Phoenicians,  now  called 
the  Samaritan,  because  the  Samaritan  Pentateuch  is  written 
in  them."" 

I  next  refer  you  to  Bishop  Beveridge,  a  celebrated  Prelate 
of  the  English  Church,  who,  in  his  work  entitled  "  Insti- 
tutionum  Chronoligicarum,''''  Book  ii  the  quarto  edition, 
published  16()9  and  1705,  at  page  212,  in  treating  of  the 
Samaritan  or  ancient  Hebrew  language,  and  the  mode  of  no- 
tation in  use  among  the  Hebrews,  has  the  following  passage : 
"  Per  Sarnaritamcm  sive  antiquum  Hebraeorum  Alphabetum 
"  ut  Uteris finalihus  destitutum,  omnes  i^uJiERi  perpetuo 
*'  HUNC  IN  MODUM  ExPERiMUMTUR ;"  and  then  the  numbers 
from  100  to  900  are  set  down  precisely  in  the  same  zcay  in 
which  Mr.  Leslie  has  stated  them. 

I  also  refer  you  to  a  work  of  great  authority,  by  Father 
Richard  Simon,  a  Frenchman,  also  of  considerable  antiquity, 
published  in  1685,  entitled,  "  Histoire  Critique  du  Vieux 
Testament  i"  in  which  all  this  is  fully  explained — that  the 
ancient  Hebrew  character  was  the  Samaritan  *. 

And  that  you  may  understand  this  clearly,   I  will  endea- 

*  He  says,  "  ce  qui  confirme  encore  cette  opinion  c'cst  que  les  Samaritains 
ont  conserve  les  anciens  caracteres  Hebrewe  qui  etoient  des  ]e  tems  de  Moi'se, 
et  par  consequent  les  anciens  exemplaires  ;  au  lieu  que  les  Juifs  prirent  ceux 
des  Calddens  au  retour  de  leur  captivite,  dont  ils  se  servent  encore  aujourd'hui." 
Histoire  Cntique,  p.  64. 
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vour  to  explain  it  to  you,  that  you  may  be  enabled  to  follow 
the  evidence  which  will  be  given  by  the  learned  gentlemen 
that  are  to  be  examined  before  you  this  day. 

You  will  remember,  Gentlemen,  that,  in  the  First  Book  of 
Kings,  an  account  is  given  of  the  dissension  which  took  place 
among  the  tribes  of  Israel  in  the  reign  of  Rehoboam,  the  son 
of  Solomon,  when  the  tribes  of  Judah  and  Benjamin  remained 
in  Jerusalem  under  King  Rehoboam,  and  the  other  ten  tribes 
retired  to  Samaria,  under  Jeroboam.  The  first  vvas  called  the 
kingdom  of  Judah,  and  the  people  themselves  the  Jews;  the 
other  the  kingdom  of  Israel,  and  the  people  were  termed 
Israelites.  The  Israelites  were  subsequently  expelled  from 
Samaria  by  the  king  of  Assyria.  Samaria  was  then  occupied 
by  heathens,  who  afterwards  wished  to  be  instructed  in  the 
laws  of  Moses,  and  for  that  purpose  got  a  priest  from  the  other 
tribes,  which  were  then  in  Jerusalem.  In  that  way  they  pre- 
served among  them  the  Books  of  Moses,  written  in  the  ori- 
ginal character,  which  afterwards  came  to  be  called  the  So- 
Tnaritan.  I  will  read  to  you  a  passage  from  Father  Simon, 
which  I  shall  translate :  "  Esdras,  or  those  who  made  a  col- 
lection of  the  Scriptures  after  the  captivity,  wrote  them  in  the 
Chaldaic  character,  to  the  end  that  the  people  who  were  ac- 
customed to  these  letters  during  the  time  of  the  captivity 
might  be  able  to  read  the  law  of  Moses,  and  the  other  books. 
The  Samaritans,  on  the  contrary,  always  preserved  the 
ancient  Hebrew,  or  the  Phcenician  character  *." 

From  the  circumstances  which  I  have  stated,  these  Sama- 
ritans became  a  mixed  people,  but  they  had  preserved  the 
Books  of  Moses  in  the  original  language,  in  the  way  I 
have  stated.  On  the  other  hand,  the  tribes  of  Judah 
and  Benjamin  were  carried  away  to  Babylon,  where  they  were 
kept  in  captivity  for  seventy  years,  and  when  they  returned 
to  Jerusalem  from  Babylon,  they  brought  with  them  the 
Chaldean,  or  Chaldaic  character,  which  they  had  learned 
during  that  time  ;  and  Esdras,  finding  that  the  people  under- 
stood no  other  languafre,  had  the  Books  of  Moses  transcribed 
from  the  original  Hebrew,  or  Samaritan  character,  mto  the 
Chaldaic,  and  this  was  called  the  Hebrew.  From  that 
comparatively  recent  period,  (about  4-00  years  before  Christ,) 

*  Esdras,  ou  ceux  qui  firent  le  recueil  des  ecritures  apres  la  captivite, 
Fecrivirent  en  caracteres  Caldeens,  afin  que  le  Peuple  qui  s'^toit  accoutume  ^ 
ces  lettres  pendant  les  terns  de  la  captivite,  put  lire  la  Loi  de  Mo'ise  at  les  autres 
L.ivres  les  Samaritains  au  contraire  out  to^jours  conserve  les  anciens  caracteres 
Hebreux  ou  Phoeniciens." 
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the  Chaklaic  ch  aracter,  as  used  by  the  Jews,  was  called  He- 
brew ;  while,  on  the  other  hand,  the  Phoenician  language, 
which  is  the  ancient  Hebrew,  was  called  the  Samaritan.  The 
Books  themselves,  and  all  the  words,  are  the  same ;  only  the 
character  of  the  language  is  different. 

Now  this  old  Samaritan  language  is  the  character  in  which 
the  Books  of  Moses  were  originally  written.  It  had  no  final 
letters,  and  consisted  only  of  twenty-two  letters  to  the  end. 

As  to  the  question  of  numeration,  I  beg  leave  to  refer  to 
the  work  I  have  already  mentioned — the  work  of  Bishop 
Beveridge,  at  the  same  place.  It  will  be  put  into  your  hands. 
He  was  a  Bishop  of  the  Church  of  England,  as  I  have  al- 
ready mentioned  ;  and,  at  the  foot  of  page  21^,  he  states  the 
process  of  numeration  by  the  Hebrews  precisely  in  the  same 
way  that  Mr.  Leslie  has  done,  in  the  remark  in  his  Note. 
The  characters  of  the  alphabet  go  to  400  ;  then,  as  there 
were  no  other  means  of  increasing  the  number,  they  took  the 
character  signifying  400,  and  added  the  character  denoting 
100,  to  make  500 ;  then,  in  the  same  manner,  they  took  the 
400,  and  the  character  signifying  200,  to  make  600,  and  so 
on  to  800  ;  and  then  they  took  the  400  with  400,  and  the 
character  signifying  100,  to  make  900;  and  so  on,  adding 
the  one  to  the  other;  and  introduces  this  by  the  passage  I  have 
before  quoted,  at  p.  212,  which  I  ought  to  have  translated, 
thus  :  "  By  the  Samaritan,  or  ancient  Hebrew  alphabet,  as 
it  wants  the  final  letters^  all  the  numbers  are  constantly  ex- 
pressed in  this  manner  ;"  and  so  he  states  them  exactly  as  Mr. 
Leslie  has  done  in  his  Note. 

Then,  Gentlemen,  here  is  another  Grammar,  by  Joseph 
Frey,  in  which  he  states  the  Hebrew  letters  as  being  twenty- 
two  in  number;  and  he  gives  these  numbers  in  the  same 
way  that  Mr.  Leslie  has  done.  He  is  speaking,  you  will 
observe,  of  the  modern  Hebrew,  or  Chaldaic  character  ;  and 
even  as  to  this,  he  states  both  the  mode  represented  by  Mr. 
Leslie,  and  the  other  mode  by  means  of  the  final  letters  re- 
ferred to  by  the  defender.     But  this  I  have  still  to  explain. 

On  this  ground,  then,  Mr.  Leslie  is  right,  that  the  ancient 
Hebrew  alphabet  contained  only  twentij-two  characters,  and 
that  the  numerals  could  only  be  expressed  in  those  charac- 
ters in  the  way  he  has  stated  in  the  Note. 

But  this  is  not  all ;  for,  2dly,  Even  the  Chaldaic,  or  mo- 
dern Hebrew,  contains  only  twenty-two  letters  ;  and  it  was 
only  at  a  late  period  that  the  five  final  letters  were  added. 
There  were  varied  forms  oifive  of  the  twenty-two  characters 
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previously  in  use,  and  employed  to  denote  the  ending  of  a 
word ;  and,  after  obtaining  these  five  forms  of  letters,  the  He- 
brews were  no  longer  under  a  necessity  of  using  the  clumsy 
expedient  of  addition,  of  adding  100  to  400,  and  so  on,  in 
numeration,  because  they  could  then  take  these  five  final  let- 
ters to  denote  the  remaining  500. 

At  what  period  these  five  final  letters  were  introduced,  is 
not  precisely  ascertained.  Nobody,  I  believe,  maintains,  that 
they  were  in  use  before  the  return  of  the  Jews  from  the  Ba- 
bylonish captivity ;  and  there  is  considerable  reason  to  think 
that  they  were  not  known  at  the  date  of  the  Septuagint 
translation  of  the  Bible  into  Greek,  which  happened  in  the 
first  year  of  the  reign  of  Ptolemy  Philadelphus,  king  of 
Egypt,  or  between  27^  and  283  years  before  the  Christian 
era.  In  the  opinion  of  Bishop  Kennicot,  the  final  letters 
were  not  known  at  that  period.  In  translating  the  Prophe- 
cies of  Zechariah,  (c.  ii.  v.  ll.ytzco  words,  signifying,  "  Thus 
the  poor,'''  (kim  ani)  have  been  run  into  one,  in  a  way  which 
could  not  have  happened  if  the  Jinal  letters  had  been  then 
in  use.  It  is  impossible  that  this  mistake  could  have  been 
committed,  if  the  interpreter  had  been  aware  of  the  existence 
of  these  five  final  letters  in  the  language  he  was  translat- 
ing, I  shall  prove  this  to  your  satisfaction,  by  some  of  the 
best  Hebrew  scholars  of  the  present  day.  Even  if  there  were 
difference  of  opinion  on  such  a  point,  it  would  be  enough  for 
this  case,  to  shew,  that  Mr.  Leslie  was  clearly  entitled  to 
state  the  matter  in  the  way  he  did  ;  and  no  one  is  entitled  to 
say  that  he  did  so,  or  that  he  stept  out  of  his  way  in  order 
to  attack  the  Hebrew  language,  mereli/  because  it  was  the 
language  of  Scripture. 

This  libeller  knew  all  this ;  for.  Gentlemen,  you  see  he  re- 
fers to  these  five  final  letters  ;  and  he  tells  you  they  are  used 
to  express  the  five  last  hundreds.  When  were  they  so  first 
used  ?  Mr.  Whiston,  a  celebrated  character,  in  the  Memoirs 
of  his  Life,  tells  us  that  it  was  about  the  beginning  of  the 
second  century  of  the  Christian  era.  He  says,  '•  That  en- 
tire change  which  had  been  inade  in  the  character  of  the 
Hebrew  Bible,  from  the  old  Samaritan  to  the  new  Chaldee, 
was  not  done  by  Ezra,  as  the  modern  Jews  pretend,  but  by 
the  Jews  themselves,  about  the  beginning  of  the  second  cen- 
tury of  Christianity."  ^Vhether  Whiston  was  right  or 
wrong  in  this  statement,  is  a  matter  of  no  consequence. 
This  man,  this  libeller,  knew  that  the  final  letters  were  never 
in  the  ancient  Hebrew,  and   were   of  very  late  introduction 
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even  in  the  Chaldaic  Hebrew  ;  and  if  he  was  so  ignorant  of 
the  fact,  or  had  not  even  looked  at  a  Hebrew  Grammar,  his 
making  these  representations  and  charges  against  Mr.  Leslie 
upon  such  grounds,  only  indicated  his  determination  to  throw 
obloquy  on  Mr.  Leslie,  without  being  at  the  pains  to  inquire 
into  the  grounds  on  which  he  founded  it ;  and  the  libel  was 
evidently  intended  for  persons  who  had  no  knowledge  to  en- 
able them  to  detect  the  error. 

Observe,  Gentlemen,  there  is  only  one  notice  taken  of  the 
Hebrew  language,  in  the  whole  of  this  book  ;  Mr.  Leslie  has 
made  no  other  remark  on  the  subject,  and  all  he  says  is'lhis  : 
♦*  The  oriental  nations  appear  generally  to  have  represented 
the  numbers  as  far  as  1000,  by  dividing  their  alphabet  into 
three  distinct  classes.  But  the  Hebrew,  the  rudest  and  poorest 
of  all  written  languages,  having  only  twenty-txvo  letters^ 
could  advance  no  farther  than  400  ;  and  to  exhibit  500,  600, 
700,  800,  and  900,  it  had  recourse  to  the  clumsy  expedient  of 
addition,  by  joining  400  and  100,  400  and  200,  400  and 
800,  400  and  400,  and  400  with  400  and  100."  That  is  all  he 
said ;  and  I  ask  you,  Gentlemen,  if  the  fact  be  as  I  have  now 
explained  it  to  you,  what  fault  has  Mr.  Leslie  committed  "^ 
Is  he  an  enemy  to  the  Bible,  merely  because  he  cannot  say 
what  is  not  true  of  the  original  language  of  Scripture,  or  that 
he  does  mention  what  he  believes  to  be  the  truth  regarding 
it 

It  is  plain  that,  if  he  had  said  that  the  Hebrew  alphabet 
consisted  o{  twenty- seven  letters^  the  libeller  would  have  had  a 
much  better  pretext  for  accusing  him  of  gross  ignorance,  or 
for  accusing  him  of  neglect,  in  paying  so  little  attention  to  the 
language  of  the  Bible,  as  to  state,  with  such  evident  incorrect- 
ness. If  he  had  taken  no  notice  of  the  Hebrew  language  in 
his  book,  what  would  the  libeller  have  said  ?  If  Mr.  Leslie 
had  noticed  the  whole  of  the  ancient  languages  excepting  the 
Hebrew,  and  had  taken  no  notice  whatever  of  the  Hebrew, — 
of  that  language  in  which  the  records  of  our  holy  religion,  and 
of  the  most  authentic  history  of  the  world,  are  written, — what 
would  he  not  have  said  ?  Would  he  not  have  said  that  Mr. 
Leslie  had  avoided  doing  so  on  purpose,  merely  because  it 
was  the  language  of  Revelation  f  Would  he  not  have  said, 
he  notices  all  the  other  ancient  languages,  and  leaves  out  this, 
merely  to  throw  contempt  on  that  language,  because  it  was 
the  language  of  religion  ?  With  this  libeller  no  course  would 
have  been  safe  that  Mr.  Leslie  could  possibly  have  taken. 

But  it  is  said,  that  Mr.  Leslie  calls  the  Hebrew  "  the 
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rudest  and  poorest  of  all  written  languages.""  The  libeller 
says,  in  this  Mr.  Leslie  is  wrong.  But  you  will  observe 
this  is  not  said  by  Mr.  Leslie  of  the  language  generally^ 
but  only  in  reference  to  one  particular  subject, — that  of 
numeration.  He  says,  '^  the  oriental  nations  appear  gen- 
erally to  have  represented  the  numbers  as  far  as  1000,  by 
dividing  their  alphabet  into  three  distinct  classes — that  is, 
the  three  nines.  But,  the  Hebrew,  the  rudest  and  poor- 
est of  all  written  languages,  having  only  twenty-two  letters, 
could  advance  no  farther  than  400.'"'  These  words  "  hav- 
ing only  twenty-two  letters,"  qualify  what  goes  before.  It 
is  in  this  respect,  that  he  speaks  of  the  language  as  rude 
or  poor.  He  says,  it  is  the  rudest  and  poorest  of  all  writ- 
ten languages,  Jbr  the  particular  purpose  of  numeration 
merely,  and  it  is  a  mere  perversion  of  the  language  of  Mr. 
Leslie,  to  represent  him  as  speaking  thus  of  the  Hebrew 
language,  in  any  other  sense. 

Accordingly,  this  libeller  finds  it  necessary  to  join  issue 
with  Mr.  Leslie  on  this  point,  and  to  deny  the  fact  that  the 
Hebrew  alphabet  has  only  twenty-two  letters,  saying  that  it 
has  twenty- seven.  To  that  the  witnesses  will  speak,  by  and 
by.  That  Mi*.  Leslie  had  no  intention  whatever  of  alluding 
to  this  poverty  and  rudeness  of  the  Hebrew  language,  but  in 
reference  to  this  particular  subject  of  numeration,  I  will 
shew  you  clearly  by  other  passages  in  the  book  itself. 

In  the  notes  and  illustrations  subjoined  to  the  work, 
(page  209,)  he  says,  "  Philosophers,  misled  by  the  hasty 
and  careless  reports  of  travellers,  have  generally  much  un- 
derrated the  attainments  of  savage  tribes  in  the  art  of  nu- 
meration. From  the  mere  scantiness  of  the  terms  which  a 
rude  people  employs  to  signify  numbers,  it  would,  at  least, 
be  rash  to  infer  the  narrow  range  of  their  application.  The 
language  even  of  the  most  polished  nations,  when  traced  to 
its  radical  form,  is  yet  found  to  betray  uncommon  poverty 
in  numerical  expression."  Now,  look  at  page  24 1 ,  at  the 
bottom,  where  he  is  speaking  of  another  language ;  he 
writes  thus:  "  In  the  Ende  language,  one  of  the  dialects 
of  the  Flores,/owr  is  called  wutu,  and  eight  is  denominated 
merely  two  fours.  The  same  poverty  is  betrayed  in  the 
terms  for  the  other  digits.  Thus,  proceeding  from^i;^  as 
the  root,  six  is  expressed  by  jive  and  one,  and  seven  by 
jive  and  too." 

And,  Gentlemen,  you  will  have  observed  in  this  Issue, 
that  Mr.  Leslie  is  alleged  to  have  overlooked  the  poverty  of 
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the  lioman  language.     Gentlemen,  Mr.  Leslie  does  refer 
to  the  poverty  of  the  Roman  language.     He  says,  in  the 
introduction,  at  p.  11,  "  This  beautiful  system,   (that  of 
the  Greeks,)  was  vastly  superior  in  clearness  and  simplicity 
to  the  combination  of  strokes  retained  by  the  Romans,  and 
transmitted  by  them  to  the  nations  of  modern  Europe.     It 
was  even  tolerably  fitted  as  an  instrument  of  calculation,  to 
zvhick   the  Roman   numerals    were   totally   mapplicabley 
Farther,  he  says  at  page  237  in  the  notes,  "  after  the  pre- 
sent numerals  had  been  generally  adopted,  it  was  the  prac- 
tice throughout  Europe   to  reduce  the  rules  of  arithmetic, 
like  those  of  the  Latin  grammar,  to  memorial  verses.^'    He 
then  gives  a  specimen  of  such  verses,   and   adds, — "  Such 
memorial  verses  are  frequently  met  with  in  the  older  books 
of  arithmetic,  evidently  imitating  the   Latin  grammars, 
which  commonly  delivered  a  mass  of  rules  in  rude  and 
harsh  metre, — a  barbarous  practice,  not  yet  entirely  laid 
aside  in  our  schools.""     And  then,  there  is  another  passage 
in  the  notes,  at  page  220,  as  to  the   Greek  numerals,  and 
also  in  reference  to  the  poverty  of  the  Roman  language  in 
respect  to  numeration.     "  Such  is  the  beautiful  system  of 
Greek  numerals,  so  vastly  superior  in  clearness  and  sim- 
plicity to  the  Roman  combination  of  strokes.     It  was  even 
tolerably  fitted  as  an  instrument  of  calculation.     Hence 
the  Greeks  early  laid  aside  the  use  of  the  abacus ;  while 
the  Romans,  wIlo  never  shewed  any  taste  Jor  science,  were, 
Jrom  the  total  inaptitude  of  their  numerical  symbols,  obliged 
to  practise  the  same  laborious  manipidation.''''     Now,  is  it 
true,  that  any  censure  of  Mr.  Leslie  can  arise  fi'om  this,  as 
if  he  had  not  noticed  the  imperfection  of  the  Roman  lan- 
guage as  well  as  the  Hebrew,  when  both  in  the  text,   and 
in   the  notes,  he  animadverts  on  the  clumsiness  of  the  Ro- 
man, equall}^  as  on  that  of  the  Hebrew  mode  of  notation. 

In  applying  yourselves  to  the  consideration  of  the  first  is- 
sue, it  may  be  necessary  to  connect  it  with  the  third,  and 
also  with  the  fourth  issues ;  but  observe.  Gentlemen,  that  in 
the  third  issue,  the  words  used  by  the  libeller  are  varied. 
It  is  not  the  language  of  the  Old  Testament  that  Mr.  Les- 
lie  is  accused  of  having  attacked  ;  but  this  libeller  says,  "  I 
asserted  that  he  did  not  know  even  a  letter  of  the  tongue 
he  had  the  impudence  to  criticise,  and  I  proved  my  asser- 
tion— I  leave  the  decision  of  the  question  to  any  Hebraist, 
to  any  man  of  common  sense  in  the  land ;  I  proved  that 
he  was  actuated  by  a  hostility  to  the  \\mgv\i\^^Q  o'i  Revelation, 
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simply  because  it  was  so,  and  I  defy  any  One  to  reflitc  tii&  : 
And  on  page  6th,  he  calls  it  "  the  language  of  the  Bibh::^ 
Now,  considering  it  as  the  language  of  Revelation  which 
is  thus  said  to  be  attacked,  Mr.  Leslie,  as  you  have  seen  in 
his  book,  was  loud  in  his  applause  of  the  Greek  language, 
in  which  a  most  important  part  of  the  Scriptures  is  writ- 
ten ;  and  the  malignity  of  the  remark,  in  accusing  Mr. 
Leslie  of  being  an  enemy  to  the  language  of  Revelation^ 
is  manifest  from  what  he  has  written  in  this  book,  in  which 
you  see  him  extol  Hng  and  praising  the  Greek  language, 
which  is  the  language  in  which  the  most  important  part  of 
the  Christian  Revelation  was  originally  written. 

But  it  is  out  of  this  single,  and  itself  very  simple  re- 
mark, upon  the  Hebrew  language,  that  the  pursuer  is 
virulently  and  malignantly  accused  of  ignorance  and  im- 
pertinence, and  of  attacking  the  Hebrew  language,  merely 
because  it  is  the  language  of  the  Bible.  He  is  styled  an 
eiif'ant  perdu,  the  rashest  and  most  desperate  of  all  adven- 
turers,  in  defending  a  system  of  impiety  and  infidelity,  and 
is  accused  of  wilfully  holding  forth  to  the  contempt  of  all 
the  world  the  language  of  that  holy  religion,  which  we,  as 
Christians,  hold  in  reverence. 

We  now  come  to  the  second  issue.  This  issue,  Gentle- 
men, leads  into  discussions  which  are  as  little  familiar  to  us 
as  those  we  have  now  been  engaged  in.  It  begins  thus, 
*'  The  King  of  the  Cockneys  knows  no  more  of  Greek  than 
Professor  Johnny  Leslie  does  of  Hebrew.""  I  shall  say 
nothing,  Gentlemen,  of  the  contemptuous  style  of  these 
expressions.  The  writer  goes  on,  "  By  the  way,  on  look- 
ing over  the  last  number  of  Dr.  Watt's  Bibliotheca  Britan- 
nica,  I  have  discovered,  with  amazement,  that  that  celebrat- 
ed personage  was  a  poet  in  his  youth  : — why  don''t  you  re- 
view his  Phoenix  Park,  Killarney,  &c.  ?  I  have  copies  of 
both  classical  productions  at  your  service.  Why,  finally, 
did  you  allow  Dr.  Brewster  to  have  the  merit  of  pointing 
out  Leslie's  monstrous  plagiarism  of  Ms  theory  of  heat, 
from  an  old  volume  of  the  Philosophical  Ti'ansactions  ? 
For  shame." 

Here,  Gentlemen,  we  have  a  different  subject,  but  still  it 
is  introduced  in  connection  with  a  repetition  of  the  former 
libel.  Let  us  see  how  this  libeller  uses  it.  He  accuses  Mr. 
Leslie  of  wilful  imposition  on  the  philosophical  world  ;  and 
endeavours,  by  any    little  power  he  possesses,  to  deprive 
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him  of  that  celebrity  which  he  has  so  justly  and  honourably 
acquired. 

Mr.  Leslie  had  published  a  work  upon  the  theory  of  heat  in 
1804.  He  was  afterwards  appointed  the  successor  of  M'Lau- 
rin  and  Playfair  in  the  chair  of  mathematicsin  the  University 
of  Edinburgh — he  had  successfully  prosecuted  his  studies 
and  experiments,  and  for  his  experiments  on  heat,  he  got  va- 
rious medals,  particularly  from  the  Royal  Society  of  London. 
In  1810,  Mr.  Leslie  made  a  discovery  of  considerable  im- 
portance, regarding  the  artificial  congelation  of  water ; — 
not  a  discovery  of  the  principles  upon  which  the  experi- 
ment was  founded,  and  the  effect  produced  ;  but  an  ascer- 
tainment of  the  power  of  those  principles,  and  of  the  mode 
of  applying  them  to  the  purpose  in  view.  For  this  disco- 
very he  was  applauded  all  over  Europe — he  was,  on  the 
death  of  Professor  Playfair,  elected  to  the  chair  of  Natural 
Philosophy  in  the  University  of  this  city,  which  had  been 
successively  filled  by  such  men  as  Robison  and  Play- 
fair ;  and  he  was  soon  after  elected  a  member  of  the  In- 
stitute of  France,  which,  it  is  known,  admits  only  Jive 
strangers  into  its  body,  in  the  physical  department;  and, 
although  he  was  opposed  by  five  candidates  of  acknowledg- 
ed celebrity,  yet  when  the  votes  were  taken  in  the  academy, 
on  the  80th  of  October,  1820,  Mr.  Leslie  was  elected  a 
corresponding  member  by  a  majority  of  thirty-three  votes 
out  of  thirty-seven.  The  writer  of  this  article,  burning 
with  jealousy  over  this  account,  calls  Mr.  Leslie's  Discovery 
of  his  Theory  of  Heat,  a  monstrous  plagiarism,  and  di- 
rectly accuses  him  of  a  wilful  imposition  on  the  public. 

This  is  a  very  strange  charge, — that  Mr.  Leslie  imposed 
upon  the  whole  philosophers  of  Europe,  and  was  univer- 
sally applauded  for  a  discovery  as  his,  which  the  defender 
says  stood  recorded,  in  the  year  1777,  in  the  Philosophical 
Transactions  of  the  Royal  Society  of  London.  This  is  ut- 
terly absurd  and  incredible.  It  cannot  be  believed  for  a 
moment.  The  papers  recorded  in  these  Transactions  are 
as  well  known  to  the  philosophical  world  as  the  Elements 
of  Euclid.  It  is  impossible  to  say  they  are  not.  Yet  here 
you  find  a  counter  issue,  in  which  the  defender  asserts,  and 
he  must  prove  his  assertions,  or  fail  on  this  issue, — "  Whe- 
ther the  pursuer  held  himself  forth  as  the  author  of  certain 
discoveries  in  regard  to  freezing  or  artificial  congelation, 
by  means  of  evaporation  under  an  exhausted  receiver ;  he, 
the  pursuer,  knowing,  or  being  aware,  that  the  same  or  si- 
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milar  discoveries  were  previously  pointed  out  or  described 
in  a  paper  in  the  67th  volume  of  the  Philosophical  Trans- 
actions of  the  Royal  Society  of  London,  intituled,  «  An 
Account  of  some  Experiments  made  with  an  Air-Pump, 
on  Mr.  Smeaton's  Principle ;  together  with  some  experi- 
ments with  a  common  Air-Pump.  By  Mr.  Edward  Nairne, 
F.R.S.'"  The  question  is,  Whether  he  can  make  out  this 
issue.  I  am  not  qualified  to  state  this  matter  to  you  in  a 
scientific  way,  and,  if  I  were,  probably  all  of  you  would 
not  understand  it.  But,  having  taken  some  pains  to  un- 
derstand the  subject  in  a  common  sense  way,  perhaps  the 
explanation  I  may  give  may  be  of  use  to  you  in  following 
the  statements  of  these  witnesses  who  will  be  examined. 
And,  if  I  should  fall  into  any  mistake,  it  will  be  corrected 
by  their  more  accurate  explanations. 

Mr.  Leslie  had  previously  invented  a  particular  hygro- 
meter, an  instrument,  the  purpose  of  which  is,  to  measure 
the  degrees  of  moisture  and  dryness  of  air.  It  is  an  instru- 
ment now  well  known,  and  in  universal  use.  He  ascertain- 
ed by  it,  that  air  became  drier  and  drier  as  it  became  rare- 
fied or  divested  of  moisture ;  and  he  remarked,  that  salt 
of  tartar  attracts  moisture  from  common  air.  But  in  his 
experiments  by  means  of  the  air-pump,  in  an  exhausted 
receiver,  he  found  that  when  the  air  became  greatly  rare* 
fied,  the  salt  of  tartar  began  to  give  back  moisture  to  the 
air.  Observing  this,  he  tried  an  acid,  having  a  strong  power 
of  absorbing  moisture  from  air.  Sulphuric  acid  is  a  strong 
absorbent,  though  not  hitherto  well  known  in  its  effects 
under  the  receiver  of  an  air-pump.  Mr.  Leslie  expected 
that,  by  the  action  of  the  air-pump,  the  air  would  become 
drier  and  drier,  till  it  reached  a  certain  point,  when  the  ra- 
refaction being  brought  to  a  great  height,  the  absorbent 
power  of  the  sulphuric  acid  would  cease,  and  it  would  give 
back  the  moisture  to  the  air.  But  he  found  the  reverse  of 
all  this.  For,  by  his  hygrometer,  he  ascertained  that  the 
dryness  increased  with  the  operation  of  the  air-pump, 
while  the  moisture  was  absorbed  by  means  of  the  sulphuric 
acid ; — the  melted  coating  of  the  hygrometer  immediately 
became  white,  and  much  higher  degrees  of  cold  were  mark- 
ed. Mr.  Leslie  immediately  saw  the  consequences  of  this 
result.  First,  he  saw  that  sulphuric  acid  was  a  powerful 
absorbent  of  moisture  in  vacuo,  and  that  cold  was  produced 
by  the  dryness  of  air,  and  that,  too,  without  rapidity  in  the 
process  of  evaporation.     Formerly,  though  it  was  very  well 
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known  that  cold  might  be  produced  by  evaporation,  it  was 
the  commonly  received  opinion  that  it  was  by  the  rapidity  of 
the  evaporation  that  cold  was  produced.  The  effect  of  this 
discovery  was,  that  Mr.  Leslie  was  enabled  to  freeze  water, 
by  means  of  the  absorbent  power  of  sulphuric  acid  applied 
under  the  exhausted  receiver  of  an  air-pump,  and  this  ad 
infinitum ;  and  ultimately,  even  to  freeze  quicksilver, 
which  was  never  before  done. 

It  must  be  evident  to  you,  Gentlemen,  from  this  descrip- 
tion which  I  have  given  of  Mr.  Leslie's  discovery,  that  all 
idea  of  plagiarism  is  destroyed,  by  the  fact,  that  the  result 
which  Mr.  Leslie  obtained  was  different  from  what  he  had 
expected.     He  expected  that  the  sulphuric  acid  would  not 
carry  on  the  dryness  of  the  air ;  and  yet  he  found  that  it 
went  on  till  it  produced  all  these  consequences.     He  imme- 
diately communicated  his  discovery   to  others  ;    he  con- 
structed an  extensive  apparatus  at  considerable  expense, 
and  repeated  his  experiments  on  a  more  extended  scale. 
He  wrote  a  statement  of  them  to  La  Place,  describing  the 
process  he  had  used,  and  the  results  obtained,  which  was 
read  and  entered  on  the  Journals  of  the  Institute.     The 
experiment  was  performed  successfully  at  Paris,  and  over 
all  France  and  Italy.    It  was  not  so  speedily  performed  with 
success  in  this  country,  because  our  chemists  did  not  attend 
so  minutely  to  the  size  and  form  of  the  vessels  described  by 
Mr.  Leslie  as  was  necessary.     Sir  Humphry  Davy  failed 
in  the  attempt  to  perform  the  experiment  before  the  Royal 
Society  in  London  from  some  cause  of  that  nature,  and 
Mr.  Leslie  found  that  doubts  were  entertained  in  London, 
when  he  went  there,  in  the  following  summer,  whether  the 
experiment  could  be  performed  with  success.    He,  however, 
exhibited  it  on  a  great  scale  in  London  successfully,  and  in 
very  hot  weather,  and  convinced  every  body  that  the  dis- 
covery he  had  made  stood  on  sound  and  fundamental  prin- 
ciples. 

The  discovery  being  thus  circulated  and  acknowledged 
all  over  Europe  and  America,  Mr.  Leslie'sbook,  explanatory 
of  it,  was  published  in  1813 ;  and  surely  it  is  scarcely  possi- 
ble now  for  any  one  to  pretend,  after  the  lapse  of  a  period  of 
more  than  ten  years,  that  this  discovery  was  not  made  by  Mr. 
Leslie.  But  the  defender  thought  he  would  deeply  wound 
the  character  and  feelings  of  the  pursuer,  by  accusing  him  of 
plagiarism  in  this  instance ;  and  therefore  he  has  said, 
that  in  an  account  given  by  Mr.  Nairne  of  his  experiments, 

IT      9 


52 

publislied  in  the  Philosophical  Transactions  upwards  of 
forty  years  ago,  the  same  experiments  were  made  by  that 
gentleman. 

Gentlemen,  I  have  endeavoured  to  describe  to  you  the 
nature  of  Mr.  Leslie's  experiment ;  and  without  any  know- 
ledge of  chemistry,  I  think,   at  least,   that  I  have  a  clear 
understanding  of  it.  But  I  have  in  vain  studied  Mr.  Nairne's 
account  onT.\sea:j}erimejits,'m  reference  to  this  question,  which 
I  confess  I  do  not  understand,  and  therefore  shall  not  attempt 
particularly  to  describe  to  you.    But  the  object  of  these  expe- 
riments, was  to  explain  the  operation  of  a  certain  instrument, 
invented  by  Smeaton,  called  a  pear-gauge,  the  purpose  of 
which  was  to  ascertain  the  exhaustion  produced  by  means  of 
the  air-pump,  and  in  that  account  of  Nairne''s,  this  libeller 
pretends  to  find  Mr.  Leslie's  invention.     In  these  experi- 
ments of  Mr.  Nairne,  he  found  results  which  he  declared 
he  did  not  understand.     In  one  of  these  experiments,  he 
put  sulphuric  acid  into  the  receiver  of  an  air-pump.     An 
absorption  and  dryness  of  air  was  the  result,  and  the  pear- 
gage  did  not  indicate  that  degree  of  exhaustion  which  he 
had  expected  would  have  been  produced.     But  it  is  evi- 
dentthathehad  not  at  all  contemplated  theproduction  of  cold 
in  any  one  of  these  experiments  with  sulphuric  acid.     The 
second  experiment  wasdiff'erent.  It  was  well  known thatether, 
by  means  of  evaporation,  produces  cold.     Mr.  Nairne  put 
ether  into  the  receiver  of  the  air-pump  ;  bzd  he  applied  no 
sulphuric  acid,  and  he  used  no  absorbent  power.  And  at  the 
bottom  of  the  receiver,  he  found  two  or  three  globules  of 
ice.     As  I  understand  it,  Mr.  Nairne  committed   an  evi- 
dent mistake,  in  supposing  that  the  ether  was  frozen  ;  and 
that  there  must  have  been  some  drops  of  water,  which  was 
commonly  put  into  the  phial   for  carrying  ether  more  se- 
curely, so  as  to  prevent  the  escape  of  the  air,   and  that  it 
must  have  been  this  water  that  was  congealed  by  the  pro- 
cess of  evaporation,  a  result  which  has  always  been  known. 
But  there  being  no  absorbent  power  there,  there  were  no 
means  of  carrying  on  the  congelation,  as  in  Mr.  Leslie's 
experiment,  where  the  absorbent  power  draws  oflp  the  mois- 
ture,  and  thus  the  congelation  is  carried  on  ad  infinitum^ 
and  would  do  so  for  ever,  until  the  whole  materials  compos- 
ing the  water  and  the  ice  were  drawn   up  and  absorbed 
by  the  sulphuric  acid. 

These  experiments  of  Nairne  had  been  made  before; 
they  rvere  not  new.     Dr.  Black  and  Dr.  Cullen  had  made 
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tliem  repeatedly  before,  and  they  were  very  little  attended 
to.  Professor  Robison  wrote  an  article  "  Pneuma- 
tics," about  the  year  1798,  in  which  he  speaks  of 
Mr.  Nairne's  experiments  in  these  terms, — I  refer  to 
the  article  in  the  Encyclopaedia  Britannica,  page  687. 
*'  The  only  obscure  part  of  this  account,  is  what  re- 
lates to  the  composition  of  the  matter  which  filled  the 
pear-gauge  before  the  admission  of  the  mercury.  It  is 
not  easy  to  see  how  the  vapour  of  the  receiver  comes  in  by 
a  narrow  mouth,  while  the  air  is  coming  out  of  the  same 
passage.  Accordingly  it  requires  a  very  long  time  to  pro- 
duce this  extreme  rarefaction  in  the  pear-gauge,  and  there 
are  great  irregularities  in  any  two  succeeding  experiments, 
as  may  be  seen  by  looking  at  Mr.  Nairne's  account  of 
them  in  the  Philosophical  Transactions,  vol.  Ixvii.  Some 
vapours  appear  to  have  mixed  much  more  readily  with  the 
air  than  others ;  and  there  are  some  unaccountable  cases, 
where  vitriolic  acid  and  sulphureous  bodies  were  included, 
in  which  the  diminution  of  density  indicated  by  the  pear- 
gauge,  was  uniformly  less  than  the  diminution  of  elasticity 
indicated  by  the  barometer  gauge.  It  is  enough  for  us  at 
present  to  have  established  by  unquestionable  facts  this 
production  of  elastic  vapour,  and  the  necessity  of  attend- 
ing to  it,  both  in  the  construction  of  the  air-pump,  and  in 
drawing  results  from  experiments  exhibited  in  it." 

Professor  Robison  sees  no  such  discovery  in  Nainie  as 
that  made  by  Mr,  Leslie.  He  states  that  Mr.  Nairne's  ex- 
periments are  obscure,  and  his  results  unaccountable.  Now, 
I  ask  this  plain  question,  and  which  I  hold  to  be  decisive  of 
this  case.  Did  any  body  else  do  the  thing  before  it  was 
done  by  Mr.  Leslie.?  Did  any  one,  before  this,  freeze  wa- 
ter ad  infinitum,  as  he  has  done  it  ?  Did  any  one,  before 
him,  freeze  mercury  as  he  has  done  it  ?  You  have  seen 
that  they  could  not  do  it — that  in  this  country  the  ablest 
chemists  who  tried  it  failed  in  the  experiment,  even  after 
Mr.  Leslie  had  pointed  out  the  way,  until  he  personally 
showed  them  how  to  do  it.  It  must  be  unnecessary  for  me 
to  say  that  Nairne  saw  no  such  result.  It  is  true,  that 
sulphuric  acid  absorbs  moisture.  It  is  true,  that  by  the 
rarefaction  of  air  cold  is  produced.  But  who  will  take  upon 
him  to  say,  that  no  discovery  in  science  is  made  in  the  com- 
bining of  these  two  principles  ?  This  would  just  be  saying 
that  no  discovery  in  science  could  possibly  be  made.  Every 
discovery  in  science  is  the  result  of  a  combination  of  prin^ 
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ciples  in  nature,  existing  before,  and  which  are  known  to 
be  so,  before  the  discovery  is  made.  Neither  Professor 
Robison,  nor  Professor  Playfair,  nor  La  Place,  nor  Dr. 
Brewster,  nor  any  other  philosopher,  ever  attempted  to 
perform  this  experiment  until  it  was  done  by  Mr.  Leslie. 

Gentlemen,  there  is  nothing  new  under  the  sun.  The 
Copernican  system,  and  the  Newtonian  system,  are  nothing 
more  than  a  deduction  of  principles  from  known  facts. 
From  the  falling  of  a  stone,  the  principle  of  gravitation  was 
deduced  ;  and  after  the  discovery  of  America  was  made  by 
Columbus,  there  were  not  wanting  men  to  inform  us,  that 
this  could  easily  have  been  found  out,  from  attending  to 
first  principles.  Gentlemen,  it  is  always  easy  to  entertain 
and  to  utter  spiteful  opinions,  after  a  discovery  has  been 
made,  and  to  say,  that  the  principles  which  gave  rise  to 
the  discovery  were  known  before.  I  put  it  to  you.  Gen- 
tlemen, did  this  writer,  this  hbeller,  did  Mr.  Blackwood, 
Tcnoza  it  before  9 

I  submit  to  you,  Gentlemen,  that  Mr.  Leslie  alone  had 
clearly  the  right  to  claim  the  merit  of  this  discovery.  The 
malice  of  the  article  in  the  issue  must  therefore  be  obvious 
to  every  common  reader.  It  is  not  an  article  of  fair  criti- 
cism in  a  work  of  science ;  it  is  intended  for  further  effect, 
— to  lead  to  the  conclusion,  that  Mr,  Leslie,  in  claiming  to 
be  the  author  of  this  discovery,  had  practised  a  gross  and 
•wilful  imposition  on  the  public,  and  had  claimed  that  as  his 
own  which  he  knew  belonged  exclusively  to  another. 

The  third  issue.  Gentlemen,  to  which  we  now  come,  is  a 
second  collection  of  the  whole  matters  of  attack  against  the 
pursuer ;  and  it  is  also  a  particular  attack  upon  him,  as 
it  accuses  him  directly  of  dishonesty.  I  pray  your  atten- 
tion, in  the  first  place,  to  the  separate  particulars  stated  in 
this  issue. 

At  the  top  of  the  5th  page  of  the  issues — alluding  to  the 
second  edition  of  the  pursuer's  "  Philosophy  of  Arithme- 
tic""— the  writer  expresses  his  surprise,  that  Mr.  Leslie  had 
not  retracted  *he  unlucky  note,  which  this  libeller  says  had 
convicted  him  of  ignorance.  He  says,  "  As  I  am  on  the 
subject,  I  may  remark,  that  I  was  at  first  a  little  surprised 
to  find  in  the  second  edition  of  the  Philosophy  of  Arith- 
metic, which  was  announced  since  I  had  pointed  out  Les- 
lie's mistake,  he  had  not  retracted  the  unlucky  note  which 
convicted  him  of  ignorance.  But,  on  inspection  of  the 
work,  my  wonder  ceased ;  for  I  perceived  that  the  new  edi- 
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tion  was  nothing  more  than  the  old  one,  with  afresh  lying 
title  page^  and  a  few  additional  leaves ;  in  short,  only  a  col- 
lusion between  an  honest  booTcseller,  and  a  doubly  honest 
Professor,  to  impose  on  the  public,  and  get  rid  qf  the  re- 
maining copies  of  an  unsaleable  worTc.  Here,  then,  is  the 
vile  oflPence  against  decency,  as  committed  by  me,"— and  so 
forth. 

Gentlemen,  even  the  words  here  employed  are  into- 
lerable. The  word  lying  is  introduced,  and  is  directed 
against  Mr.  Leslie,  in  a  public  work — a  word  which  is 
not  even  allowed  to  be  made  use  of  in  judicial  pro- 
ceedings, and  the  use  of  which  is  unjustifiable  in  any 
circumstances.  But  what  is  the  substance  of  the  charge 
against  the  pursuer  ?  It  is  that  of  dishonesty,  in  imposing 
upon  the  public,  as  a  revised  and  improved  copy,  what 
was  only  an  old  copy  of  an  unsaleable  work.  And  here 
again.  Gentlemen,  the  defender  has  put  in  issue,  a  plea  in 
justification,  which  you  will  find  at  the  foot  of  the  7th  page 
of  the  issues,  in  the  following  terms  : — "  It  being  admitted 
that  a  book,  intituled  the  *  Philosophy  of  Arithmetic,"  was 
published  by  the  pursuer  in  the  year  1820,  and  is  describ- 
ed in  the  title-page  as  a  second  edition  improved  and  en- 
larged, meaning  thereby,  that  the  said  book,  described  as  a 
second  edition,  was  enlarged  and  improved,  in  comparison 
with  the  first  edition  of  the  said  book  : — Whether  the  pur- 
suer, with  the  bookseller,  in  holding  out  to  the  public  thebook 
first  aforesaid,  as  a  second  edition,  enlarged  and  improved, 
was  guilty  of  a  dishonest  attempt  to  impose  upon  the  public  ?" 
That  ihey  undertake  to  prove,  and  they  must  show  you, 
that  it  was,  on  the  part  of  the  pursuer,  Mr.  Leslie,  a  dis- 
honest ATTEMPT  TO  IMPOSE  UPON  THE  PUBLIC. 

Gentlemen,  to  entitle  a  publisher  to  call  a  book  a 
second  edition,  it  is  not  necessary  that  the  whole  of  the  first 
edition  of  the  work  be  reprinted.  Dr.  Johnson  defines  an 
*'  edition''^  to  be,  "  publication  of  something,  especially  a 
book."  He  calls  a  "  neiv  edition''''  of  it  "  republication  gene- 
rally, with  some  revisal  and  correction;''''  and  nobody  knows 
this  better  than  Mr.  Blackwood,  that  a  publisher  some- 
times throws  ofi'  a  large  number  of  copies  of  a  book  from  the 
first  impression,  only  a  small  part  of  which  may  be  sold,  and 
then  the  book  is  returned  to  the  author,  or  it  may  remain 
in  the  hands  of  the  bookseller ;  the  author  makes  such  alter- 
ations upon  it  as  he  thinks  necessary,  and  then  the  remain- 
der of  the  work  goes  forth  to  the  public,  and  is  sold  as  a  se- 
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cond  edition.  But,  Gentlemen,  you  will  remark  here,  in  Mr. 
Leslie's  work,  that  there  are  a  variety  of  plates  and  figures 
Used  throughout  the  work,  in  almost  every  page  of  it,  of  a 
very  unusual  and  valuable  description ;  that  these  plates 
were  quite  useless  for  any  other  purpose,  and  that  a  great 
loss,  both  of  time  and  expense  to  the  author  would  be  sus- 
tained, if  they  required  to  be  renewed  for  a  second  edition, 
should  the  first  edition  speedily  run  out,  from  the  small 
number  of  copies  thrown  off;  and,  therefore,  in  such  cases, 
it  is  a  common  and  established  practice  to  throw  oflP  a  large 
number  of  copies  at  the  first,  reserving  to  the  author  his 
right  to  revise  and  alter  the  copies  which  may  remain  un- 
sold, and  to  republish  them  as  a  second  revised  and  im- 
proved edition  of  the  work. 

Gentlemen,  in  this  case,  no  fewer  than  900  copies  of 
Mr.  Leslie's  Book  on  Arithmetic  were  sold  before  it 
was  considered  necessary  to  put  forth  a  second  edition. 
Now,  you  will  observe,  that  Mr.  Leslie  materially  altered 
and  improved  this  second  edition  ;  and  when  I  was  reading 
to  you  a  passage  from  the  notes,  I  think  I  heard  the  other 
party  say,  "  O,  that  is  only  to  be  Ibund  in  this  second  edition," 
so  that  it  is  reasonable  to  suppose,  that  something  material 
is  to  be  found  in  the  second  edition  which  was  not  in  the 
first.  In  point  of  fact,  it  was  necessary  that  a  second  edi- 
tion of  the  work  should  be  announced,  in  order  to  give  to 
the  public  full  notice  of  the  material  additions  and  altera- 
tions which  had  been  made.  It  became  necessary  to 
print  considerable  additions  to  the  book,  and  you  will  see, 
on  looking  at  it,  that,  from  page  240,  to  the  end,  this 
second  edition  contains  18  pages  of  entirely  new  matter, 
more  than  is  to  be  found  in  the  first  edition.  But  this  is 
not  all ;  you  will  please  attend  to  the  words  of  the  issue 
which  charges  the  pursuer  with  being  guilty  of  collusion 
with  a  bookseller  to  "  impose  upon  the  public,  and  get  rid 
of  the  remaining  copies  of  an  unsaleable  work."  What 
does  this  mean,  but  that  the  pursuer  was  guilty  of  imposi- 
tion upon  the  public,  by  selling  to  them  as  an  improved 
edition,  what  was  not  so  ?  Mr.  Leslie  did  not  do  this ;  a 
large  table  of  quarter-squares  was  added,  besides  other  va^ 
luable  matter ;  and,  in  the  preface  to  this  second  edition,  I 
pray  you  to  observe  what  he  himself  says  of  it.  He  says,  <'  In 
this  edition  I  have  introduced  considerable  improvements, 
and  other  useful  tables  are  inserted  in  the  folding  sheet ; 
but  the  most  valuable  addition  that  I  have  made  consists  in 
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the  table  of  quarter-squares,  near  the  end  of  the  volume, 
which,  to  a  certain  extent,  perform  the  multiplication  of 
numbers  more  expeditiously  than  even  logarithms  them- 
selves." Here,  Gentlemen,  Mr.  Leslie  tells  the  public 
■what  the  alterations  are  which  he  did  make ;  and  is  it  to 
be  tolerated,  that  Mr.  Blackwood  should  say  that  he  did 
nothing  more  than  publish  the  old  edition,  with  a  fresh 
lying  title  page,  and  a  Jew  additional  leaves,  and  was  guilty 
of  collusion  with  an  honest  bookseller — (by  honest,  he  tells 
you  elsewhere  he  meant  dishonest,)  and  practised  a  dislum- 
est  attempt  to  impose  upon  the  public  ? 

Gentlemen,  there  is  a  part  of  this  third  issue  which  the 
other  party  seems  disposed  to  treat  very  lightly.  I  am 
very  much  mistaken,  indeed,  if  it  appears  so  to  you.  Af- 
ter alluding  to  the  Edinburgh  Review,  and  questioning 
the  inspiration  of  that  worthy  oracle,  this  libeller  says, 
*'  And,  as  to  the  Professor's  own  part  in  its  lucubrations, 
why,  his  impudent  puffings  of  himself,  and  ignorant  sneer- 
ings  at  others,  have  often  made  me  liken  Leslie  the  Re- 
viewer, to  some  enormous  overfed  pet  of  the  parrot  species, 
stuck  up  at  a  garrot  window,  and  occupied  all  day  with 
saying  '  pretty  poll,  pretty  poll,'  to  itself.  «  Foul  witch, 
foul  witch,'  to  every  passer  by. — Look  now,  I  beseech  you, 
at  his  article  on  the  North- West  Passage  !  ! !" 

Gentlemen,  you  see  it  is  impossible  to  read  this  passage, 
even  after  it  has  been  read  and  re-read,  without  producing 
laughter  at  the  expense  of  the  pursuer,  Mr.  Leslie.  (The 
learned  Gentleman  here  referred  to  the  risible  sensations 
produced  in  the  Court  at  his  reading  of  this  passage.) 
And,  however  this  libeller  may  take  it,  it  is  a  wicked  and 
malicious  attempt  to  turn  Mr.  Leslie  into  ridicule,  and 
which  we  conceive  affords  to  him  a  good  ground  for  claim- 
ing damages  against  the  defender. 

Gentlemen,  here  is  a  justification  also  attempted  from 
page  eight  to  the  end  of  the  issues,  as  being  matter  o'i  fair 
criticism  upon  Mr.  Leslie's  writings.  What  the  defender 
will  attempt  to  prove  under  this  issue  I  know  not.  I  must 
leave  it  to  him  to  tell  you  what  he  will  try  to  do  ;  and 
whether  all  that  he  can  possibly  prove,  or  state  to  you, 
will  be  any  justification  of  this  attack  on  the  pursuer,  I 
leave  it  to  you  to  determine.  We  call  upon  the  defender 
to  prove  this  issue,  and  if  he  lead  any  proof,  which  I  hard- 
ly think  he  shall  do,  my  brother,  Mr.  Jeffrey,  will  remark 
on  that  proof,  in  a  much  abler  manner  than  I  could  pre- 
tend to  do. 


58 

I  may  be  permitted,  however,  to  make  one  observation 
here.  A  reviewer  in  a  periodical  work  is  not  intended  to 
be  known,  and  the  public  seldom  inquire  who  is  the  writer 
of  the  articles  that  appear  in  the  work.  And  when  a  per- 
son sits  down  to  write  in  such  a  literary  work,  it  is  mani- 
fest, that  if  he  writes  upon  and  criticises  a  subject  in  which 
any  thing  material  has  been  done  by  himself,  he  cannot 
write  in  an  unknown  or  concealed  character,  without  no- 
ticing himself  in  his  critique  upon  the  work,  because  any 
attempt  to  take  no  notice  of  himself,  or  to  affect  any  mo- 
desty in  his  criticism  upon  the  author  of  the  publication 
under  review,  would  lead  immediately  to  the  conclusion 
that  the  critique  was  written  by  himself,  and  the  public 
would  see  through  the  disguise,  which  is  a  thing  that  is  not 
intended  in  the  publication  of  such  works.  Even  if  they 
should  prove  that  the  pursuer,  Mr.  Leslie,  did  write  and 
compose  any  part  of  the  Reviews  noticed  in  this  counter- 
issue,  (and  I  think  it  will  be  very  difficult  for  them  to  do 
so, — however  they  may  try  their  hand,)  it  will  be  very 
easy  to  account  for  it,  without  imputing  it  to  vanity  and 
absurdity  on  the  part  of  the  pursuer. 

I  have  another  remark  to  make  here.  Mr.  Leslie  is  ac- 
cused of  making  an  ignorant  attack  upon  others,  for  not 
using  the  instruments  he  invented.  In  the  passage  quoted 
in  the  issues,  at  the  foot  of  page  9th,  no  attack  will  be  found. 
It  is  there  said,  merely, — «  M.  Humboldt  laments  that  he 
had  not  an  opportunity  of  trying,  within  the  tropics,  the 
photometer  with  which  Mr.  Leslie  has  enriched  our  philo- 
sophical apparatus.  We  heartily  join  him  in  that  feeling, 
but  we  regret  still  more  that  he  had  not  employed  the  hy- 
grometer which  the  same  philosopher  had  constructed,"  &c. 
It  is  only  here  said  that  the  writer  regrets  Mr.  Leslie's  in- 
struments were  not  in  the  hands  of  M.  Humboldt,  at  the 
time  of  making  his  observations ;  but  there  is  no  attack 
made  on  any  one. 

Holding,  then,  these  assertions  to  be  as  false  as  the 
rest,  you  will  attend  to  the  relevancy  of  this  issue.  Is 
it  possible  to  disguise  for  a  moment,  that  the  object  of  the 
passage  in  this  fourth  issue  was  to  ridicule  the  person  of 
the  pursuer,  Mr.  Leslie,  and  to  raise  a  laugh  at  his  expense, 
and  to  render  him  contemptible  in  the  eyes  of  the  world  ? 
This  is  undoubtedly  a  relevant  ground  of  charge,  upon 
which  the  pursuer  is  entitled  to  call  for  damages ;  and  to 
prove  this,  I  will  read  to  you  a  few  passages  from  Holt's 
book  on  the  English  law  of  libel.    That  author  has  a  whole 
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chapter  in  which  he  treats  «  Of  Libels  which  expose  a 
MAN  TO  RIDICULE,  SCORN,"  &c.  &c.  In  the  beginning  of 
that  chapter,  at  page  210,  he  says,—"  The  next  class  of 
hbels  is  that  which,  by  holding  up  a  man  to  scorn  and  ri- 
dicule, and,  still  more,  to  any  stronger  feeUng  of  contempt 
or  execration,  impair  him  in  the  enjoyment  of  general  so- 
ciety, and  injure  those  imperfect  rights  of  friendly  inter- 
course and  mutual  benevolence  which  man  has  with  respect 
to  man."  Then  he  has  another  passage,  which  I  need 
not  read  to  you,  as  it  relates  to  a  technical  distinction  of  the 
English  law,  not  recognised  in  the  law  of  Scotland.  And 
then  he  says,  (page  21^,)  "  As  every  person  desires  to  ap- 
pear agreeable  in  life,  and  must  be  highly  ^provoked  by  such 
ridiculous  representations  as  tend  to  lessen  him  in  the  es- 
teem of  the  world,  and,  by  the  sure  effect  of  ridicule,  to 
cast  a  shade  upon  his  talents  and  virtues,  it  has  been  hold- 
en,  that  not  only  charges  of  a  flagrant  nature,  and  which 
reflect  a  moral  turpitude  on  the  party,  are  libellous,  but 
also  such  as  set  him  in  a  scurrilous  and  ignominious  light ; 
for  these  reflections  equally  create  ill  blood,  and  provoke  the 
parties  to  acts  of  revenge,  and  breaches  of  the  peace.'''' 

A  Juryman. — Be  so  good  as  read  the  passage  which  you 
have  omitted. 

Lord  Chief  Commissioner. — Mr.  Moncrieff",  I  do  not 
stop  you  from  reading  from  Mr.  Holt's  book,  by  way  of 
illustration  of  your  argument ;  but  it  would  be  much  bet- 
ter to  state  the  point  as  established  in  your  own  law. 

Mr.  Moncrieff. — I  refer  to  it  merely  in  illustration.  The 
passage  which  I  omitted  to  read,  explains  the  difference  be- 
tween words  spoken  and  words  written,  a  distinction  not 
known  in  our  law,  so  that  it  can  be  of  no  use  to  read  it 
here.  The  author  continues :  "  Every  thing,  therefore, 
written  of  another,  which  holds  him  up  to  that  scorn  and 
ridicule  that  might  reasonably  (that  is,  according  to  our 
natural  passions)  be  considered  as  provoking  him  to  a 
breach  of  peace,  is  a  libel. 

"  And,  in  the  same  manner,  all  such  written  abuse  as 
may  be  fairly  intended  to  impair  him  in  the  enjoyment  of 
society,  or  to  throw  a  contempt  on  him  which  might  aftect 
his  general  fortune  and  comfort,  is  a  positive  injury,  and 
therefore  the  subject  of  an  action  on  the  case. 

"  Scandalous  matter  is  not  necessary/  to  make  a  I'lbel.  It 
is  enough  if  the  defendant  induce  an  ill  opinion  to  be  had 
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of  the  plaintiff,  or  to  make  him  contemptible  and  ridicu- 
lous:' 

In  another  passage  he  says, — "  In  a  larger  sense,  the 
notion  of  a  libel  may  be  applied  to  any  defamations  what- 
ever, expressed  either  by  signs  or  pictures,  as  by  fixing  up 
a  gallows  against  a  man''s  door,  and  by  painting  him  in  a 
shameful  or  ignominious  manner." 

Again  :  "  In  a  special  action  on  the  case,  the  plaintiff 
declares  that  he  is  a  hackney-coachman  ;  and  the  defend- 
ant, with  intent  to  disgrace  him,  did  ride  to  Skimmington, 
and  describes  how  ;  thereby  surmising  that  his  wife  had 
beaten  him,  and  by  reason  thereof,  persons  who  formerly 
used  him,  refused  to  come  into  his  coach  ad  damnum. — 
Upon  not  guilty,  it  was  found  for  the  plaintiff," — "  So  car- 
rying a  fellow  about  with  horns,  and  bowing  at  B.'s  door." 

Then  he  quotes  at  page  216,  the  following  case:  "  In 
Villars  v.  Monsley,  it  was  holden,  that  an  action  would  lie 
for  pubhshing  any  thing  in  writing,  which  tends  to  render 
another  ridiculous.  "  This  was  an  action  upon  the  case 
against  the  defendant,  for  maliciously  writing  and  publish- 
ing a  libel  upon  the  plaintiff,  in  the  words  following,  viz. 

"  Old  Villars,  so  strong  of  brimstone  you  smell. 
As  if  not  long  since  you  had  got  out  of  hell. 
But  this  damnable  smell  I  no  longer  can  bear. 
Therefore  I  desire  you  would  come  no  more  here ; 
You  old  stinking,  old  nasty,  old  itchy,  old  toad. 
If  you  come  any  more,  you  shall  pay  for  your  board. 
You'll  therefore  take  this  as  a  warning  from  me. 
And  never  more  enter  the  doors,  while  they  belong  to  J.  P." 

The  defendant  pleaded  not  guilty;  but  a  verdict  was  found 
for  the  pursuer.  The  imputation  cast  upon  Villars  in  this 
libel  was,  that  he  had  the  itch^  which  was  not  true,  and  the 
libel  consisted  in  holding  him  up  to  laughter  and  ridicule. 

Such  examples  are  important  in  this  view.  The  other 
party  will  tell  you,  that  all  they  wrote  of  the  pursuer  was 
Jair  discussion  and  criticism  of  his  works  as  an  author.  I  ask 
you,  if  the  passage  referred  to  in  the  issues  is  a.  fair  criti- 
cism on  the  pursuer''s  works  ;  or  rather,  is  it  not  a  contempt- 
ible digression  from  the  object  of  fair  criticism,  in  order  to 
ridicule  the  perso7i  of  the  pursuer  ?  No,  Gentlemen,  it  bears 
no  marks  oi'  fair  criticism.  It  shews  the  malicious  nature 
of  the  whole  publication,  and  that  its  main  design  was  to 
hold  up  to  ridicule  the  person,  and  to  destroy  the  comfort 
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and  character,  of  Mr.  Leslie,  as  an  individual,  an  Author, 
and  as  a  Professor. 

After  this,  the  libel  in  the  fourth  issue  goes  on  to  ridi- 
cule all  Mr.  Leslie's  pretensions,  whether  in  mathematics 
or  in  other  branches  of  science.  Mr.  Leslie's  character  in 
mathematical  science  are  well  known.  He  published  a 
book  on  the  subject,  which  is  here,  as  usual,  treated  with 
contempt ;  but  of  which  no  fewer  than  5000  copies  were 
sold  before  the  year  1809  ;  yet  this  libeller  has  stated  that 
it  had  no  merit — that  it  did  not  contain  an  original  mathe- 
matical fact  of  the  smallest  value — that  he  had  failed  in 
proving  his  first  proposition,  which  was  the  foundation  of 
his  system — and  that  it  contained  a  thousand  such  betises. 

Gentlemen,  I  have  now  gone  over  the  whole  of  these  is- 
sues, excepting  the  last,,  which  you  will  find  at  page  6th,  in 
the  following  words  :  "  With  grief  I  have  perceived  that 
many  of  the  young  men  who  go  from  this  country  to  Edin- 
burgh, to  pursue  their  medical  studies,  come  back  with 
their  religious  principles  perverted,  and  their  reverence  for 
lioly  things  sneered  away.  It  would  be  very  unjust  to 
accuse  any  individual  of  this  weighty  charge  ;  but  the  fact 
is  undeniable.  I  rejoice,  therefore,  whenever  it  is  in  my 
power,  even  in  the  most  trivial  degree,  to  shew,  that  the 
lights  of  the  famous  Northern  Sect  are  not  infallible ; — that 
under  affected  knowledge,  gross  ignorance  may  Iwh' ; — and 
that  considerable  intolerance  may  sometimes  be  the  charac- 
teristic feature  of  philosophic  liberality.  I  rejoice,  also,  but 
much  more  sincerely,  to  learn  that  a  better  spirit  is  arising 
in  your  famous  University ;  and,  in  spite  of  its  levity,  its 
humours,  its  follies,  nay,  even  its  transgressions,  I  think 
your  Magazine  has  been  instrumental  in  this  good  work." 

To  judge  of  this  correctly,  I  beg  you  will  look  to  the 
first  and  third  issues ;  and  you  will  observe,  what  is  very 
material,  that  the  libellous  matter  quoted  in  the  third 
and  fourth  issues  are  the  same  article  in  direct  sequence, 
without  interruption ;  the  words  at  the  bottom  of  the  first 
paragraph  immediately  precede  those  at  the  commencement 
of  the  next  in  the  libel  itself.  There  is  no  break — there  is 
no  interruption,  or  intervention  of  other  matter,  and  there 
is  no  individual  alluded  to  but  the  pursuer.  The  first,  the 
third,  and  this  last  issues,  are  all  founded  on  the  single  fact 
of  the  remark  made  by  Mr.  Leslie  on  the  Hebrew  language, 
which   we  have  alreadv  considered.     For  that  single  re- 
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mark,  the  pursuer,  Mr.  Leslie,  is  accused  of  attacking  the 
language  of  the  Scriptures,  merely  because  it  is  so.     In  the 
third  issue,  the  libeller  says,  "  In  a  work  of  his,  treating  on 
arithmetic,  that  "  celebrated"  man  (another  sneer  at  the 
pursuer)  thought  proper  to  revile,  in  a  most  dogmatic  and 
insulting  way,  the  Hebrew  language.     I  asserted  that  he 
did  not  know  even  a  letter  of  the  tongue  he  had  the  impu- 
dence to  pretend  to  criticise,  and  I pTOved  my  assertion.     I 
leave  the  decision  of  the  question  to  any  Hebraist,  to  any 
man  of  common  sense  in  the  land.     I  proved  that  he  was 
actuated  by  hostility  to  the  language  of  Revelation,  simply 
because  it  was  so,  and  I  defy  any  one  to  refute  me."     The 
charges  of  dishonesty  are  then  interspersed  throughout  this 
issue  ;  and  then  comes  the  conclusion,  in  these  terms  :    "  A 
man  who  would  go  out  of  his  path,  on  an  inquiry  on  the 
nature  of  heat,  to  recommend  an  impious  work  ;  and,  in  a 
Treatise  on  Arithmetic,  to  cast  an  ignorant  sarcasm  on  the 
language  of  the  Bible,  or  to  sneer  at  the  fancies  of  one  of 
the  Apostles,  must  ever  be  an  object  of  suspicion  to  those 
who  hold  the  Scriptures  in  honour,  and  impiety  in  detesta- 
tion.    We  have  no  assurance  that  he  may  not  digress  as 
culpably  hereafter,  and  if  he  does  so,  it  is  only  fair  to  give 
him  warning  that  I  shall  take  care  to  point  it  out." 

Gentlemen,  these  charges  are  false,  every  one  of  them  ; 
and,  with  regard  to  the  one  which  I  have  not  spoken  to 
yet,   "  to  sneer  at  the  fancies  of  one  of  the  Apostles,'"'  it  is 
not  the  fact — there  is  no  such  thing  in  the  book.     I  refer 
you  to  the  only  passage  which  can  possibly  be  alluded  to, 
which  you  will  find  in  page  22i) :     "'  But  it  would  be 
endless   to   recount   all   the   visions  of  the   Pythagorean 
school ;    nor    should  we   stop  to  notice  such  fancies ;   if, 
by    a   perpetual    descent,    the   dreams    of    ancient    phi- 
losophers had    not,    in    the    actual  state  of  society,    still 
tinctured  our  language,  and  mingled  themselves  with  the 
•various  institutions  of  civil  life.    The  mystical  properties  of 
numbers,  originally  nursed  in  the  sombre  imaginations  of 
the  Egyptians,  were  eagerly  embraced  by  the  Jewish  caba- 
listical  writers,   and  afterwards  implicitly  adopted  by  the 
Fathers  of  the  Christian  church.     But  those  fancies  main- 
tained an  ascendancy  in  public  belief  until  a  very  late  pe- 
riod ;  nor  were  the  reformers  themselves  exempt  from  their 
influence." 

The  words  here  used  are  the   "  Dreams  of  ancient  phi- 
losophers ;"  and  the  "  Fancies''''  Mr.    Leslie  speaks  of,  are 
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those  of  the  Pythagorean  school,  which  were  embraced  by 
the  Jewish  cabalistical  writers,  and  afterwards  adopted  by 
some  of  the  Fathers  of  the  Christian  church  ;  7iot  of  the 
apostles ;  of  St.  John  ;  and  so  forth ;  there  is  no  mention 
made  in  the  passage  of  "  an  apostle  C  the  expression  is, 
"  The  Fathers  of  the  Christian  church."  And  you  know- 
that  we  only  acknowledge  the  Fathers  of  the  church, 
on  account  of  their  reputation  and  authority  as  learned 
men,  and  as  explaining  difficult  or  obscure  passages,  in  the 
doctrines  and  in  the  moral  precepts  of  the  Scriptures.  There 
is  no  sacredness  of  character  in  the  case,  and  there  is  no 
doubt  that  their  opinions,  like  those  of  other  men,  were 
affected  and  tinctured  by  the  doctrines  of  the  philosophers 
of  the  previous  ages. 

There  is  in  this  passage  an  allusion  to  the  number  of  the 
beast,  the  number  QQii.  But  it  is  merely  an  arithmetical 
allusion.  Mr.  Leslie  says :  "  Luther,  whose  vigorous 
mind  was  yet  deeply  tinctured  with  the  credulity  of  his 
age,  was  accustomed  to  venerate  certain  numbers  with  a 
species  of  idolatry.  Peter  Bungus,  canon  of  Bergamot, 
published,  in  1585,  a  thick  quarto,  De  mystids  numerorum 
significationibus,  chiefly  with  a  view  to  explain  some  pas- 
sages in  the  Old  and  New  Testament.  The  famous  num- 
ber of  the  beast,  QiiQ,  which  has  so  often  tortured  the  inge- 
nuity of  the  expounders  of  the  Apocalypse,  is  regarded  by 
some  divines  as  of  Egyptian  descent,  the  archetype  of  the 
three  monads,  and  combining  the  genial  and  siderial  powers  ; 
being  indeed  only  the  sum  of  all  the  terms  of  the  magic 
square  of  6,  the  first  of  the  perfect  numbers,  and  dedicated 
to  the  sun.  But  we  still  see  the  predilection  for  Luther's 
favourite  number,  seven,  strongly  marked  in  the  customary 
term  of  apprenticeships,  in  the  period  required  for  obtain- 
ing academical  degrees,  and  in  the  legal  age  of  majority." 

Is  there  any  thing  here  to  justify  the  assertion  that  Mr. 

Leslie  sneered  at  the  Fancies  of  the  Apostles  ?     The  charge 

is  false,  and  most  injurious  to  the   pursuer.     And  now, 

Gentlemen,  see  what  this  libeller  says  in   this  last  issue, 

which  is  a  direct  continuation  of  the  preceding.     "  With 

grief  I  have  perceived,   that  many  of  the  young  men  who 

go  from  this  country  to  Edinburgh  to  pursue  their  medical 

studies,  come  back  with  their  religious  principles  perverted, 

and  their  reverence J^or  holy  things  sneered  away  ;  it  would 

be  very  unjust  to  accuse  any  individual  of  this   weighty 

charge ;    hnt   the  fact  is  undeniable. ""     Gentlemen,  these 

o 


64 

words  are  continuous ;  they  succeed  each  other  without 
interruption.  There  is  no  justification  attempted  of  this 
issue  ;  they  only  say  it  does  not  apply  to  the  pursuer,  Mr. 
Leslie.  Do  they  expect  to  convince  you  twelve  gentlemen 
that  it  was  not  meant  to  apply  to  the  pursuer  ?  If  they 
do,  I  hope  they  will  be  mistaken.  Their  plea  for  Mr. 
Blackwood  is  substantially  this, — He  says,  You,  Mr.  Leslie^ 
have  a  pique  at  the  language  of  the  Bible,  and  you  attack 
it  merely  because  it  is  the  language  of  Scripture  :  You  are 
a  member  of  an  infidel  sect:  You  are  an  enfant  perdu^  the 
most  desperate  of  all  desperate  defenders  of  an  impious 
system  :  You  are  actuated  by  a  spirit  of  hostility  to  our 
holy  religion  :  You  go  out  of  your  path  to  recommend  an 
impious  book :  You  sneer  at  the  fancies  of  the  apostles ; 
You  cast  an  ignorant  sarcasm  on  the  language  of  the  Bible, 
merely  because  it  is  so :  You  are  an  object  of  suspicion  to 
those  who  hold  the  Scriptures  in  honour,  and  impiety  in  de- 
testation :  You  are  a  professor  in  the  University  of  Edin- 
burgh :  And,  "  With  grief  I  have  perceived  that  many  of 
the  young  men,  &c.  come  back  w'xih  their  religious  prin- 
ciples perverted,  and  their  reverence  for  holy  things  sneered 
away.''''  But  don''t  think  I  mean  you,  Mr.  Leslie. — Oh  no, 
far  be  it  from  me  to  impute  such  things  to  you ! 

Nothing  more  is  wanted  to  point  out  clearly  the  mean- 
ness and  the  malice  of  this  attempt  on  the  part  of  this  li- 
beller. No  affected  disguise  of  this  kind  can  conceal  the 
real  scope  and  meaning  of  the  statement,  taken  in  all  its 
bearings  and  connection.  The  defender  himself  has  fur- 
nished a  plain  instance  of  the  manner  in  which  such  words 
are  to  be  construed.  Be  pleased  to  look  at  the  third  Issue  ; 
the  pursuer  is  there  called  a  "  doubly  honest  Professor."  Now 
see  how  they  translate  this  word  "  honest"  in  their  second 
counter  Issue,  which  is  in  these  terms  :  "  Whether  the 
pursuer,  with  the  booksellers,  in  holding  out  to  the  public 
the  book  first  aforesaid,  as  a  second  edition  enlarged  and 
improved,  was  guilty  of  a  dishonest  attempt  to  impose  up- 
on the  public."  Every  body  understands  the  meaning  of 
these  words.  The  words  "  doubly  honest^''  applied  to  the 
pursuer,  means  "  doubly  dishonest.''''  We  all  know  it  is 
quite  possible  to  describe  a  man  who  is  a  th'ief  by  calling 
him  an  "  honest  man,'''' — to  describe  a  liar,  as  being  a 
<^  lover  of  truth.''''  All  this  is  quite  common.  The  mean- 
ing of  words  depends  entirely  upon  their  connection,  and 
the  way  in  which  they   are  used;  and  you  must  say,  on 
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your  oaths,  as  jurymen,  and  men  of  common  sense,  whe- 
ther you  can  doubt  that  the  writer  of  these  words  meant 
and  intended  them  to  apply  to  Mr.  Leshe. 

The  words  of  the  hbel  are:  '•'  With  grief  I  have 
perceived,  that  many  of  the  young  men  who  go  from  this 
country  to  Edinburgh  to  pursue  their  medical  studies." — 
Reference  is  here  made  to  the  young  gentlemen  studying 
medicine,  and  the  deffender  says,  this  does  not  allude  to 
Mr.  Leslie,  who  is  not  a  Professor  of  medicine.  But,  ob- 
serve, that  the  author  pretends  to  write  from  a  distance — 
from  Ireland.  It  is  well  known  that  by  far  the  greater  num- 
ber of  the  young  gentlemen  who  come  from  Ireland  to  this 
country,  come  for  the  purpose  of  studying  medicine,  and  it 
is  known  that  the  Natural  Philosophy  Class,  of  which  the 
pursuer  now  fills  the  chair,  includes  Chemistry  and  other 
branches  of  material  importance  to  the  medical  student, 
and  that  many  of  the  students  of  medicine  do  attend  the  Na- 
tural Philosophy  Class.  There  is  no  possibility  of  denying 
this,  and  when  this  libeller  speaks  of  the  medical  students, 
he  simply  refers  to  the  great  body  of  the  students  who 
attend  this  University  from  a  distance. 

I  would  ask  Mr.  Blackwood,  who  now  stands  here  as 
the  author  of  this  article,  who  else  was  meant  by  him,  if 
it  was  not  the  pursuer.  He  must  know  who  it  is  he  means, 
for  he  says  he  will  watch  him  to  see  that  he  does  not  di- 
gress again.  Will  he  say  that  it  was  Dr.  Gregory,  Dr. 
Hamilton,  Dr.  Duncan,  or  Dr.  Hope ;  or  any  of  the  Pro- 
fessors in  that  department.  No,  no,  he  won't  pretend 
any  such  thing ;  he  has  alluded  to  nobody  else.  But 
how  will  his  sentence  read ;  even  taking  it  as  not  refer- 
ring exclusively  to  Mr.  Leslie  ?  It  would  be  very  un- 
just to  accuse  any  individual  of  this  weighty  charge 
—(it  is  material  to  observe,  Gentlemen,  that  this  word 
**  individual  "*  is  in  italics  in  the  libel,) — but  the  fact  is 
undeniable,  that  the  religious  principles  of  the  medical 
students  are  perverted,  and  their  reverence  for  holy  things 
is  sneered  aw^ay;  but  I  do  not  allude  to  07ic  individual;  not 
to  you,  Mr.  Leslie,  solely  ;  but  you  are  one  of  the  Profes- 
sors of  this  University  by  whom  the  principles  of  the  stu- 
dents are  perverted,  and  their  reverence  for  holy  things 
is  sneered  away;  and  you,  Mr.  John  Leslie,  sneer  at 
the  fancies  and  dreams  of  the  apostles  of  our  holy  religion, 
and  you  attack  the  language  of  the  Bible,  merely  because 
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it  is  the  language  of  religion, — and   therefore  you  niusl 
bear  your  share  of  this  weighty  charge. 

But  there  is  more  than  this.  This  libeller  goes  on 
thus, — "  I  rejoice,  therefore,  whenever  it  is  in  my  power, 
even  in  the  most  trivial  degree,  to  shew  that  the  lights  of 
the  famous  Northern  Sect  are  not  infallible — that  under 
affected  knowledge,  gross  ignorance  may  lurk — and  that 
considerable  intolerance  may  sometimes  be  the  characte- 
ristic feature  of  philosophic  liberality."  And  then  he  says, 
"  I  rejoice  also,  but  much  more  sincerely,  to  learn,  that  a 
better  spirit  is  arising  in  your  famous  University,"  to  which, 
he  says,  "  Blackwood's  Magazine"  has  greatly  contributed. 

Thus,  you  see,  after  a  general  averment,  that  the  reli- 
gious principles  of  the  youth  are  perverted,  and  their  re- 
verence for  holy  things  is  sneered  away, — he  takes  credit  to 
himself  for  pointing  out  Mr.  Leslie's  errors,  and  Mr.  Les- 
lie's hostility  to  religion,  as  an  effort  calculated  to  repress 
or  lessen  the  mischief, — and  he  draws  the  conclusion  from 
this  to  which  I  have  just  been  speaking.  I  do  not  know 
what  defence,  on  this  point,  he  may  attempt.  But  if  any 
attempt  be  made  to  deny  that  the  passage  had  truly  a  re- 
ference to  Mr.  Leslie,  such  a  denial  will  only  serve  at  once 
to  fix  the  character  of  the  libel  as  of  such  a  nature,  that 
the  party,  from  conscious  wrong,  dare  not  avow  what  to 
all  the  woi'ld  must  appear  to  be  its  plain  and  obvious  mean- 
ing ;  and  to  stamp  it  as  equally  distinguished  by  its  mean- 
ness, as  it  already  is  by  the  malice  from  which  it  too  plain- 
ly proceeded. 

I  deny  that  what  this  libeller  here  asserts  to  be  a  certain 
fact  has  any  trvith  in  it ;  I  deny  that  the  youth  who  attend 
our  University  have  their  religious  principles  perverted,  and 
their  reverence  for  holy  things  sneered  away  by  its  learned 
Professors.  That  never  was  the  character  of  the  University, 
or  of  the  people  of  this  country,  and  I  hope  it  never  will  be 
so,  I  deny  that  its  Professors  are  grossly  ignorant  and  into- 
lerant, and  I  trust  they  never  will  become  so.  And,  if  any 
such  impressions  have  gone  forth,  and  been  generally  be- 
lieved, of  the  Professors  of  our  University,  I  do  assert,  that 
it  is  to  Mr.  Blackwood,  and  such  libellers  as  him,  that  this 
is  to  be  ascribed. 

If  I  believed  that  any  such  evil  existed,  I  can  assure 
you  that  I  should  be  the  last  person  to  create  any  bar  or 
interruption  to  the  just  exposure  of  it,  in  a'proper  place  or 
manner.  I  deny  that  it  exists.    But,  even  if  it  did,  it  is  not 
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hy  such  libels  as  this  that  it  is  to  be  put  down  or  removed. 
Is  it  to  be  imagined  that  the  rehgion  o^ peace  and  charity 
is  to  be  estabhshed  and  sustained  by  a  system  oi'  maUgjiaiit 
calumny?  No,  no.  The  character  of  these  hbels  is  too 
plain  to  be  disguised  under  such  hypocritical  artifices  as 
this.  And  if  any  thing  could  aggravate  the  evident  per- 
sonal malice  of  the  writer,  it  is  the  attempt  to  cover  it  by 
the  pretence  of  zeal  for  religion  and  for  the  safety  of  the 
principles  of  the  youth. 

Gentlemen,  the  interests  of  Mr.  Leslie,  and  of  the  Uni- 
versity of  this  city,  are  deeply  involved  in  such  statements. 
If  the  guardians  of  families  place  any  value  on  the  souls  of 
their  children  or  pupils,  and  if  they  give  any  credit  to  the 
false  assertions  of  the  defender,  they  will  not  allow  them  to 
come  to  this  seminary  if  such  charges  as  these  are  suffered 
to  pass  unnoticed. 

One  word  as  to  damages,  and  1  have  done.  The  pur- 
suer demands  damages  from  you,  for  false,  continued,  un- 
just, and  malignant  calumnies.  It  is  common  to  say,  that 
a  pursuer  in  the  station  and  rank  in  life  which  Mr.  Leslie 
holds,  does  not  seek  damages  in  order  to  enrich  himself 
at  the  expense  of  the  defender.  No,  Gentlemen,  neither 
does  Mr.  Leslie  ;  but  my  client  does  ask,  at  your  hands, 
that,  by  the  amount  of  the  damages  you  may  award  hirh 
by  your  verdict,  you  shall  mark  to  the  public  the  sense 
you  entertain  of  the  calumnies  that  have  been  directed 
against  him  ;  and  the  value  you  attach  to  his  character  as 
an  instructor  of  youth,  and  a  man  of  honour  and  principle. 
And  by  your  verdict  he  trusts  you  will  convince  Mr.  Black- 
wood, and  those  who  have  abetted  him  in  his  career  of 
calumny,  that  if  they  will  take  up  that  trade,  which  Cicero 
so  aptly  describes  as  "  Calumnia;  quccstus  turpissimus^'' 
they  must  take  it  with  the  burden  of  giving  /mZ^  reparation 
of  the  injuries  inflicted  on  individuals.  And  that,  in  thus 
doing  justice  to  the  pursuer,  you  will  do  what  in  you  lies 
to  put  down  that  system  of  detraction,  of  which  we  have 
lately  seen  so  much;  and  which  has  been  justly  described 
by  a  learned  judge  of  this  Court,  (Lord  Pitmilly,)  as  be- 
ing of  such  a  nature  as,  come  from  wliom  it  may,  and 
from  whatever  side  or  party,  must  always  be  deplored  by 
all  sober-minded  men. 

Mr.  Jeffrey. — We  now  put  in  evidence  the  documents 
which  have  been  admitted  by  the  parties,  namely,  the  num- 
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bers  of  the  Magazine,  being  the  thirty-fifth  and  forty- 
fourth,  and  the  first  and  second  editions  of  Mr.  LesUe's 
book  on  the  Philosophy  of  Arithmetic.  We  also  put  in 
Bishop  Beveridge's  Chronological  Institute,  and  the  two 
Hebrew  Grammars  of  Dr.  Wilson  and  Mr.  Joseph  Frey. 
Next,  we  put  in  the  defences  for  Mr.  Blackwood  in  this 
process. 

Lord  Chief  Commissioner. — If  there  are  any  parti- 
cular passages  in  these  works,  Mr.  Jeffrey,  which  you  wish 
read,  let  it  now  be  done.  If  the  other  party,  in  like  man- 
ner, wish  to  have  any  part  of  them  read,  this  is  the  time 
for  doing  so. 

Mr.  Jeffeey. — ^I  shall  only  trouble  your  Lordship  and 
the  Jury  with  reading  a  passage  or  two  from  Mr.  Black- 
wood's Defences.  I  particularly  refer  to  the  passage  to- 
wards the  bottom  of  the  fourth  page,  in  which  the  de- 
fender says,  "  The  good  taste  and  propriety  of  the  language 
in  the  passages  referred  to,  the  defender  is  not  bound  to 
maintain  or  defend  in  a  court  of  law,  but  he  distinctly  as- 
serts, that  all  the  remarks  in  which  the  epithets  and  phrases 
contained  in  the  summons  occur,  are  completely  within  the 
bounds  of  fair  and  free  discussion,  and  are  supported  by 
such  facts  and  circumstances,  and  by  such  extracts  from 
the  pursuer's  publications,  as  completely  to  exclude  the 
charge  of  unwarrantable  and  unprovoked  attack." 

I  read  likewise  the  passage  at  the  top  of  page  5th,  where 
it  is  stated,  "  If  the  publications  of  the  learned  pursuer  all 
afford  such  foundation  for  the  charges  of  which  he  com- 
plains, as  to  exclude  the  pretence  of  malice,  and  to  bring 
these  remarks  within  the  pale  of  free  criticism  and  discus- 
sion, then  there  is  no  calumny,  and  there  is  no  ground  of 
action." 

I  readj  likewise,  the  concluding  part  of  the  defence, 
where  it  is  stated,  "  The  alleged  ignorance  even  of  the  al- 
phabet of  the  Hebrew  language,  which  the  learned  pursu- 
er, in  a  scientific  work,  went  out  of  his  way  to  describe  as 
*  the  rudest  and  poorest  of  all  written  languages,'  is  not  de- 
nied in  the  summons,  and  cannot  be  disputed.  Is  there 
any  ground  of  action  for  alluding  to  such  an  instance  of 
ignorance ;  or  is  the  remaining  part  of  the  above  passage 
actionable ;  or  is  it  not  the  exposure  of  literary  imposition 
and  unworthy  trick,  by  which  the  public  is  protected,  and 
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which  it  is  one  of  the  legitimate  duties  of  true  criticism  to 
make.'" 

The  pursuer  then  called  the  following  witnesses  in  sup- 
port of  his  case : 

EVIDENCE    FOR    THE    PURSUER. 

Rev.  David  Dickson,  one  of  the  Ministers  of  St.  Cuth- 
bert's,  sworn. 

Mr.  Jeffrey,— -Mr.  Dickson,  you  are  one  of  the  Mi- 
nisters of  St.  Cuthbert's  ? 

A.  I  am. 

Q.  Have  you  attended  to  the  study  of  the  Hebrew  lan- 
guage ? 

A.  I  have,  somewhat. 

Q.  You  look  upon  yourself  as  having  acquired  a  com- 
petent knowledge  of  that  language  ? 

A.  I  do,  in  many  particulars. 

Mr.  Jeffrey. — The  information  I  want  does  not  go 
-deeply  into  the  subject,  it  only  refers  to  the  Alphabet. 

Q.  Mr.  Dickson,  were  you  a  candidate  for  the  Hebrew 
Chair  on  occasion  of  the  late  vacancy  ? 

A.  I  was. 

Q.  Has  the  Hebrew  language,  in  the  opinion  of  the 
learned,  always  had  one  character  ? 

A.  It  has  not. 

Q.  What  is  the  original  character  ? 

A.  The  received  opinion  is,  that  what  is  called  the  Sa- 
maritan, or  old  Phenician  character,  is  that  in  which  the 
Scriptures  were  originally  written. 

Q.  Were  they  one  or  two  characters  ? 

A.  Two  characters. 

Q.  How  many  letters  or  characters  does  the  Samaritan 
alphabet  contain  ? 

A.  Twenty-two. 

Q.  Is  that  its  whole  complement  ? 

A.  The  whole. 

Q.  Does  it  contain  no  additional  characters,  or  finals,  as 
they  are  termed  .'* 

A.  None,  so  far  as  I  have  observed. 

Q.  Are  you  acquainted  with  a  chronological  work  by 
Bishop  Beveridge .' 
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A.  I  am  perfectly  acquainted  with  it  as  a  book  of  au- 
thority, and  since  this  question  was  agitated,  I  have  looked 
into  it,  and  have  derived  considerable  information  from  it. 

Q.  Were  you  aware  that  the  Hebrews  used  the  letters 
of  that  alphabet  to  express  numbers  ? 

A.   I  cannot  say  that  I  am. 

Q.  In  the  body  of  the  Scriptures  I  understand  the  num- 
bers are  always  given  in  words  ? 

A.   They  are  always  given  in  words. 

Q.  Look  at  the  bottom  of  that  page.  What  numbers 
are  these  .'' 

(Bishop  Beveridge's  book  was  here  handed  to  the  wit- 
ness.) 

A.  They  are  Samaritan  characters,  showing  how  they 
marked  numbers. 

Q.  If  the  letters  of  the  alphabet  be  used  for  the  expres- 
sion of  numbers,  the  ancient  Hebrew  alphabet  would  not, 
I  presume,  go  farther  than  400  ? 

A.  It  is  impossible  that  it  could  do  so. 

Q.  Explain  the  characters  used  by  the  Samaritans,  as 
given  in  Bishop  Beveridge's  book,  at  page  212,  and  be  so 
good,  in  the  first  place,  as  to  explain  the  meaning  of  the 
Latin  quotation  at  the  bottom  of  the  page  ? 

A.  "  According  to  the  Samaritan,  or  ancient  Hebrew  al- 
phabet, as  having  no  final  letters,  all  the  numbers  are  con- 
stantly expressed  in  this  manner." 

Q.  Be  so  good  as  explain  how  these  are  expressed  .'* 

A.  Up  to  nine,  the  letters  are  used  as  units,  the  next 
nine  are  the  tens  ;  then  there  are  four  remaining,  the  first 
eighteen  being  exhausted  by  the  two  series  I  have  men- 
tioned. Of  the  four  letters  remauiing,  the  first  is  used  as 
100,  the  second  for  200,  the  third  for  300,  and  the  fourth 
for  400  ;  and  thus  there  were  no  additional  letters  to  ex- 
press 500,  Avithout  some  farther  complication  of  signs,  and 
therefore  the  mode  adopted  was  by  taking  the  letter  de- 
noting 400,  and  the  letter  expressing  100,  to  make  up 
500 — for  example,  I  shall  take  the  Chaldaic  characters. 
The  letter  Koph  signifies  100;  the  letter  Resh,  signifies 
200 ;  the  letter  Schin,  300 ;  the  letter  Tau  400.  The 
mode  of  expressing  500  by  the  ancient  characters,  was 
thus  :  Tau  =  400  +  Koph  =  100  —  500,  and  so  on. 
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A^  1  IW    10  p        100 

a  2        a   20        ^     200 

■                     13  Z  30  >"      300 

?   4  a  40  A       400 

^5  :i  50  ¥A    500 

^6  ^60  «vA-    600 

^7  V  70  v»A  700 

^8  3  80  &c.  &c. 

'^   9  ^  90 

Q.  Have  you  seen  the  note  in  Mr.  Leslie's  work  on  the 
Philosophy  of  Arithmetic,  which  is  referred  to  in  this 
case  ? 

A.  Yes,  I  have. 

Q.  Is  that  the  same  with  what  you  saw  ? 

A.  Precisely  the  same. 

Q.  You  have  already  mentioned  in  this  case,  that  the 
ancient  Hebrew  was  written  in  what  is  called  the  Samari- 
tan character — in  modern  times — in  our  own  times,  what 
is  it  named  ? 

A.  The  Chaldaic. 

Q.  When  were  the  Chaldaic  characters  introduced  ? 

A.  It  is  generally  understood,  immediately  subsequent 
to  the  Babylonish  captivity. 

Q.  How  many  letters  has  tlie  Chaldaic  alphabet :  I 
mean  letters  expressing  sounds  ? 

A-  Twenty-two. 

Q.  Some  are  written  in  a  double  form,   I  mean  such 
as  with  us  are  used  in  the  middle  and  end  of  a  word  ? 
-    A.  They  are. 

Q.  How  many  of  these  are  there  in  the  Chaldaic  al- 
phabet ? 

A.  Five;  and  these  are  used  for  the  ending  of  the 
words. 

Q.  Therefore  the  Chaldaic,  or  modern  Hebrew  alpha- 
bet, contains  twenty-two  letters  as  to  sound,  and  twenty- 
seven  as  to  character .'' 

A.  Yes. 

Q.  And  you  think  these  five  final  letters  were  introduced 
into  the  alphabet  after  the  Babylonish  captivity  .'* 

A.  Yes. 

Q.  Has  it  been  a  subject  of  dispute  among  the  learned, 


72 

whether  this  change  upon  the  Hebrew  alphabet  took  place 
before,  or  after  the  Christian  era  ? 

A.  I  am  not  aware  that  there  has  been  any  great  differ- 
ence of  opinion  on  the  subject.  If  there  is  any  difference, 
perhaps  it  does  not  exceed  100  years. 

Q.  Is  it  a  matter  of  received  opinion,  that  these  five 
forms  of  final  letters  were  always  used,  or  is  it  supposed 
that  they  were  added  at  a  later  period  ? 

A.  They  are  supposed  to  have  been  added  at  a  later 
period. 

Q.  Is  it  settled  when,  or  about  what  period,  they  were 
so  added  ? 

A.  It  is  uncertain  when,  but  the  received  opinion  is, 
that  it  was  subsequent  to  the  introduction  of  the  Chaldaic 
character. 

Q.  Are  there  many  eminent  Hebrew  scholars  that  main- 
tain the  opinion  that  the  final  letters  were  not  introduced 
at  the  time  of  the  translation  of  the  Septuagint  into  Greek .^ 

A.  Yes,  among  others  Dr.  Kennicot.  Dr.  Kenni- 
cot,  however,  does  not  refer  to  the  Septuagint  transla- 
tion in  general.  But  he  says  that  if  the  Septuagint  trans- 
lation of  the  prophecy  of  Jeremiah  was  executed,  as  it  is 
believed  to  have  been,  about  140  years  A.  C.  the  .final 
letters  were  certainly  not  used  in  the  MSS.  from  which 
that  translation  was  made.  In  regard  to  Jeremiah, 
Kennicot  refers  to  his  Dissertation  on  the  Sacred  Text, 
which  I  have  not  been  able  to  procure.  I  have,  however, 
compared  the  Hebrew  of  a  passage  in  Zechariah  to  which 
he  also  refers,  with  the  Septuagint,  from  which  it  is  per- 
fectly evident,  that  the  final  letters  were  not  used  in  it  *. 

Q.  Therefore  Doctor  Kennicot  was  of  opinion,  that  these 
final  letters  were  not  in  general  use  140  years  before 
Christ? 

A.  Yes. 

Loud  Gillies. — Ask  the  witness  his  opinion  of  Bishop 
Kennicot. 

Q.  Are  you  of  opinion  that  Bishop  Kennicot  is  right  in 
the  opinion  he  gives  on  this  matter  ;  do  you  concur  with 
him  ? 

A.  I  do :  and  he  states  distinctly,  that  in  the  most  an- 
cient MSS.  which  he  compared  and  collated,  there  were 
not  any  final  letters  existing. 

•  The  passage  referred  to  is  Zechariah  xi.  11. 
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The  Loud  Chief  Commissioner. — You  have  stated  that 
the  final  letters  in  the  Chaldaic  characters,  by  which  I  un- 
derstand you  to  mean,  letters  used  in  the  end  of  words,  in  a 
similar  way  to  our  small  s,  were  introduced  somewhat  ear- 
Her  than  the  period  of  the  Christian  era.  Be  so  good,  Sir, 
as  state  that  over  again.     How  much  earlier  was  it  ? 

A.  Somewhere  about  200  yeara.  b^ore  the  Christian 
era. 

Mr.  JEFFRir/. — Mr.  Dickson,  you  have  seen  that  note  of 
Mr.  Leslie's  about  the  Hebrew  mode  of  notation .'' 

A.  Yes,  I  have. 

Q.  Now,  I  ask  you  ;  does  it,  in  your  opinion,  indicate  an 
entire  ignorance  of  the  Hebrew  alphabet  ? 

A.  Unquestionably  not, — of  the  mode  of  numeration  by 
letters. 

Q.  Then  you  consider,  that  that  remark  of  Mr.  Les- 
lie's does  not  state  any  thing  different  from  the  fact .'' 

A.  Certainly  not. 

Q.  Now  Sir,  look  at  the  context — would  you  under- 
stand, taking  the  scope  of  the  whole  passage  into  view, 
that  Mr.  Leslie  there  meant  the  ancient,  or  the  modem 
Hebrew  ? 

A.  Unquestionably  the  ancient.  He  says  the  "  He- 
brews^''  not  the  modern  Jews. 

Cross-examined  by  Mr.  FoRsyxH. 

Q.  You  have  said,  Sir,  that  you  are  acquainted  with 
the  Hebrew  language.  You  have  said  that  it  was  expres- 
sed in  different  characters — the  ancient  Samaritan,  and 
the  Chaldaic,  and  that  these  two  are  different  from  each 
other  "^ 

A.  That  is  the  received  opinion. 

Q.  What  books  are  considered  as  existing  in  the  ancient 
Samaritan  character  ? 

A.  The  Pentateuch,  or  the  five  books  of  Moses. 

Q.  Have  you  seen  any  other  ? 

A.  I  have  not  seen  them,  but  I  have  seen  extracts  in 
the  Samaritan  character. 

Q.  But  you  have  seen  no  books  in  it .'' 

A.  I  have  seen  none. 

Q.  In  what  character  are  the  Scriptures  written  which 
have  come  down  to  us  .'' 

A.  The  Chaldaic,  or  what  is  called  the  Hebrew. 
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'  Q.  What  do  the  General  Assembly  mean  by  the  He- 
brew language,  when  they  order  students  to  be  instructed 
jn  it : — l5o  they  mean  the  Chaldaic  or  the  ancient  Samari- 
tan ? 

A.  They  mean  the  Chaldaic  character  certainly,  not  the 
Samaritan. 

Q.  Now  Sir,  this  Hebrew,  or  what  we  call  the  Hebrew 
or  the  Chaldaic  language,  that  is  the  character,  is  it  not, 
in  which  all  the  books  in  the  Old  Testament  are  written  ? 

A.  Not  exactly,  there  are  some  parts  in  JEzra  and  Da- 
niel written  in  the  Chaldaic  language. 

Q.  Then,  with  the  exception  of  those  which  you  have 
now  mentioned,  Ezra  and  Daniel,  the  whole  of  the  Scrip- 
tures are  written  in  what  is  now  called  the  Hebrew,  both 
New  and  Old  ? 

A.  Yes. 
.    Q.  Do  you  know  the  character  of  the  modern  Hebrew  ? 

A.   I  do,  but  not  their  mode  of  numeration. 

Q.  But  you  know  the  modern  Hebrew  ? 
.   A.  Yes. 

Q.  Now,  in  speaking  of  the  modern  Hebrew,  you  have 
said,  that  the  time  when  it  was  introduced  was  somewhere 
about  the  time  of  the  Babylonish  captivity,  or  immediate- 
ly subsequent  to  it  ? 

A.  Yes. 

Q.  How  long  did  that  captivity  last  ? 

A.  Seventy  years. 

Q.   When  did  it  terminate  ? 

A.  Above  400  years  before  tlie  Christian  era. 

Q.  In  what  we  call  the  Hebrew  language  7iow,  what  is 
the  mode  of  notation  in  use  by  the  twenty-two  letters 
which  we  find  in  the  119th  Psalm  ;  and  in  regard  to  the 
five  final  letters,  what  is  the  mode  of  notation  used  in  the 
Hebrew  character.? 

A.  Exactly  the  same  as  in  the  Samaritan,  as  to  the 
twenty-two  first  letters,  which  go  to  400 ;  and  then,  there 
is  final  Caph,  denoting  500 ;  Mem,  denoting  600 ;  Nun,  de- 
noting 700 ;  Pe,  denoting  800  ;   Tsadde,  900. 

Q.  Then  you  understand  that  in  the  present  Hebrew- 
language,  as  enjoined  to  be  taught  in  our  Universities  by 
the  General  Assembly  of  the  Church  of  Scotland,  one 
letter  expresses  numbers  to  the  end  of  the  alphabet  ? 

A.  Yes. 

Q.  Now,  :Sii*,  turn  up  the  table  of  numeration  in  Bishop 
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Beveridge's  book  ;  in  what  language  are  the  numerals 
there  eiven  ? 

A.  Arabic,  Syriac,  Greek,  Samaritan,  Hebrew,  Roman, 
Indian,  Chinese,  Ethiopic. 

Q.  And  all  these  are  different  from  each  other  ? 

A.  Yes. 

Q.  How  many  letters  were  there  in  the  Greek?  Were 
there  not  twenty-four,  which,  with  the  addition  of  three 
other  characters,  made  twenty-seven  ;  making  a  complete 
series  of  units,  tens,  and  hundreds  ?  And  were  not  some 
of  these  characters  borrowed  from  the  Hebrew  ? 

A.  I  have  no  doubt  they  were. 

Q.  What  were  these  ;  is  Koph  one  of  them  .? 

A.  Perhaps;  but  I  won't  commit  myself,  unless  I  parti- 
cularly examine  them. 

Q.  Then  it  is  your  opinion,  that  the  Samaritans  used 
the  same  mode  of  expressing  numbers  by  letters,  that  the 
Hebrews  did  ? 

A.   The  same. 

Q.  Now,  Sir,  attend  to  this  note  which  I  shall  read  to 
you  :  "  The  oriental  nations  appear  generally  to  have  re- 
presented the  numbers  as  far  as  1000,  by  dividing  the  al- 
phabet into  three  distinct  classes.  But  the  Hebrew,  the 
rudest  and  poorest  of  all  written  languages,  having  only 
twenty-two  letters,  could  advance  no  farther  than  400, 
and  to  exhibit  500,  GOO,  700,  800,  and  900,  it  had  re- 
course  to  the  clumsy  expedient  of  addition,  by  joining 
400  and  100,  400  and  200,  400  and  300,  400  and  400, 
and  400  with  400  and  100."  Is  that  true,  according  to 
your  understanding  of  the  subject.? 

A.  That  requires  explanation.  It  is  true  as  to  the  mode 
of  notation  among  the  Hebrews,  before  the  Babylonish 
captivity.  It  is  not  so  as  to  the  mode  of  notation  in  use, 
since  that  period,  among  the  modern  Jews. 

Q.  In  short,  it  is  true  of  the  Samaritan,  or  old  Hebrew 
character ;  but  it  is  not  true  as  to  the  Hebrew  language 
now  in  use  ? 

A.  It  is  true  as  to  the  lansuao-e  of  the  Old  Testament. 
There  is  no  example  of  modern  notation  at  all  in  it.  The 
numbers  are  always  expressed  by  words  at  length. 

Q.  There  is  a  remark  in  Beveridge's  book  upon  this 
subject.    Is  that  remark  written  in  the  Hebrew  character  ? 

A.  It  is. 
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Q.  And  in  that  character  do  the  Hebrews  mark  the 
Ji  umbers? 

A.  Not  in  the  Old  Testament. 

Q.  I  ask  you,  do  the  Hebrews  mark  in  that  character 
now  f  Is  that  the  correct  mode  of  marking  the  numbers 
now  in  use  among  the  Hebrews  ? 

A.  It  is,  as  it  was  understood  at  the  time  Bishop  Beve- 
ridge  wrote.  I  may  mention  that,  on  Saturday  night  Jast, 
I  looked  into  the  oldest  Hebrew  Grammar  published  by 
a  Protestant,  Reuchlin,  which  was  edited  by  Sebastian 
Munster  ;  who  says,  that  he  supplied  from  Elias  Levita, 
a  celebrated  Jewish  grammarian,  the  defects  which  he 
found  in  Reuchlin^'s  Grammar ;  and  it  is  somewhat  curi- 
ous, that  I  found  that  though  he  gives  the  forms  of  the 
five  final  letters,  yet,  after  giving  the  respective  numeral 
powers  to  the  twenty-two  letters,  he  takes  no  notice  of  any 
numeral  power  of  the  final  letters  ;  but,  on  the  contrary, 
adds  what  I  shall  translate,  as  the  work  is  written  in  Latin, 
— "  But  as  the  letters  of  the  alphabet  do  not  extend  beyond 
400,  it  will  be  necessary  to  express  the  numbers  above 
400  by  two  letters,  and  sometimes  by  three,  cS-c." 

Q.  Did  you  look  at  any  of  the  later  grammars,  or  are 
you  aware  that  there  were  any  authors  who  believed  that 
the  five  final  letters  were  of  an  earlier  origin  ? 

A.  O  yes.  Buxtorf,  I  believe,  thinks  they  were  as  old 
as  Adam  ;  or,  at  least,  as  old  as  any  books  in  existence, 
or  that  ever  were  written. 

Q.  Do  you  know  Noble  ? 

A.  I  do  perfectly. 

Q.  Now,  Sir,  I  ask  you,  from  the  accurate  and  intimate 
knowledge  you  appear  to  possess  of  the  Hebrew  language, 
do  you  consider  the  Hebrew  as  the  rudest  and  poorest  of 
all  written  languages  .'* 

A.  Certainly  not,  Sir. 

Q,  Has  it  great  power  of  expression  .'' 

A.  Yes,  and  it  is  extremely  simple ;  and  is  in  some  res- 
pects one  of  the  most  philosophical  languages  in  existence. 

Mr.  Jeffrey. — I  am  not  exactly  aware  of  what  you 
stated  as  to  the  ancient  Protestant  Hebrew  Grammar  ;  was 
it  to  this  effect  that  it  gave  a  numeral  power  to  the  twen- 
ty-two letters,  but  none  to  the  final  letters .'' 

A.  Yes,  and  that  the  Grammar  gives  this  statement,  that 
as  the  alphabetical  letters  of  the  Hebrews  do  not  extend 
to  numbers  beyond  400,  it  became  necessary  to  make  up 
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the  remaining  numbers  by  two  letters,  andf  sometimes  by 
three  letters,  viz.  to  make  up  900. 

Q.  Is  Frey's  Grammar  a  book  of  much  celebrity  ? 

A.  Very  much  so. 

Q.  Look  at  the  numerals  which  you  will  find  on  the  fifth 
page.     How  are  they  described  ? 

A.  The  numerals  are  given  in  the  following  manner : 
500  is  expressed  thus,  pn  (Tauy  Koph)  or  ^  (final  Caph,) 
that  is,  400  +  100,  or  500. 

Q.  This  is  one  of  the  most  recent  Grammars  which 
makes  mention  of  that  mode  of  Hebrew  notation  ? 

A.  Yes. 

Q.  In  the  Old  Scriptures,  written  in  the  Samaritan  cha- 
racter, there  are  no  numbers  denoted  by  letters,  but  all 
the  numbers  are  given  in  words  ? 

A.  Yes. 

Q.  In  the  Church  of  Scotland,  the  Hebrew  in  the  Chal- 
daic  character  is  the  only  Hebrew  understood  and  referred 
to  as  necessary  to  be  acquired  by  the  students  of  divinity  ? 

A.  It  is. 

Q.  Is  it  the  only  orthodox  character  of  the  language  of 
Scripture,  or  is  it  not .? 

A.  It  is  not. 

Q.  You  have  been  asked.  Sir,  whether  the  Hebrew  is, 
irt  your  opinion,  the  rudest  and  poorest  of  all  written  lan- 
guages, and  you  have  said  that  it  is  not.  Now,  look  at 
the  passage  again,  and  say  whether  in  your  opinion  Pro- 
fessor Leslie's  remark  refers  to  the  general  character  of 
the  language,  or  to  the  mode  of  notation  only  ? 

A.  That  is  not  a  question  for  me  to  answer. 

Chief  Commissioner. — That  question  is  more  fit  for 
the  consideration  of  the  Jury. 

By  a  Juryman^ — In  answering  the  question  put  to  you 
as  to  the  note  of  Mr.  Leslie,  indicating  knowledge  or  ig- 
norance of  the  Hebrew  language,  what  did  you  say  ? 

A.  I  said,  that,  as  to  notation,  it  did  not  indicate  igno- 
rance :  I  cannot  say  as  to  his  knowledge  or  ignorance  of 
the  language :  He  himself  says,  it  is  the  rudest  and  poor- 
est of  all  written  languages. 

Lord  Gillies. — Does  the  note  itself  indicate  ignorance 
of  the  language  ? 

A.  I  would  say  it  does ;  because  he  says  that  the  He- 
brew is  the  rudest  and  poorest  of  all  written  languages, 
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but  still  he  mig-ht  not  be  ignorant  of  the  language,   and 
yet  think  it  to  be  so. 

Rev.  Dr.  David  Scott,  Minister  of  Corstorphin,  sworn. 

Mr.  Jeffrey. — Dr.  Scott,  you  are  the  Minister  of  the 
Parish  of  Corstorphin  ? 

A.  I  am. 

Q.  You  have  spent  a  considerable  portion  of  your  time 
in  tlie  study  of  the  Oriental  languages,  and  particularly  of 
the  Hebrew  ? 

A.  I  have. 

Q.  You  look  upon  yourself,  of  course,  to  be  particular- 
ly well  acquainted  with  the  Hebrew  ? 

A.  I  do. 

Q.  Is  it  understood  among  the  learned  to  have  been  at 
all  times  written  in  one,  or  in  different  characters  ? 

A.  It  is  the  generally  received  opinion,  that  at  the  time 
while  it  was  a  spoken  language,  its  cliaracter  was  that  of 
the  Samaritan  ;  but  that  Ezra  substituted  the  Chaldean 
character  in  the  room  of  the  Samaritan ;  and  the  Chaldean 
character  is  now  that  which  is  found  in  all  Bibles. 

Q.  Did  this  happen  subsequent  to  the  return  of  the 
Jews  from  the  Babylonish  captivity  ? 

A.  The  majority  of  the  learned  think  so ;  but  a  very 
respectable  minority  are  of  opinion,  that  this  happened  in 
the  second  century  of  the  Christian  era. 

Q.  Is  Whiston  of  that  opinion  ? 

A.  Yes ;  Whiston,  Buxtorf,  a  great  name  in  Hebrew 
literature,  and  others,  think  that  this  did  not  happen  till 
the  second  century  after  Christ.  The  late  Dr.  Doig  of 
Stirling  also  inclined  to  that  opinion  *. 

Q.  What  number  of  characters  has  the  Samaritan  ?      - 

A.  Twenty-two. 

Q.  Has  it  no  final  characters .'' 

A.  It  has  none. 

Q.  Was  the  Hebrew  alphabet  divided  into  a  series  of 
letters,  and  can  it  go  farther  than  400  ? 

A.  It  can  go  no  farther. 

Q.  Be  so  good  as  explain  the  cause  of  this. 

A.  The  first  nine  letters  are  termed  imits ;  the  second 
nine  are  termed  tens ;  the  rest  are  termed  hundreds :  when 

*  See  article  Philology. — Encyclop.  Britan.  ; 
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the  numbers  amount  to  more  tlian  400,  they  are  joined  to- 
gether, thus,  as  400  +  100  =  500,  and  so  on. 

Q.  Have  you  read  the  note  in  Mn  Leslie's  book  on 
Arithmetic,  which  is  partly  the  ground  of  this  action  ?. 

A.  I  have,  (the  witness  was  here  shewn  the  book.) 

Q.  Does  that  representation  of  the  mode  of  expressing 
the  Hebrew  numerals  strike  you  as  being  truly  the  mode 
of  notation  by  the  ancient  Samaritan  character  .'' 

A.   Yes,  it  does. 

Q.  You  are  acquainted  with  Bishop  Beveridge's  work  ? 

A.   I  am. 

Q.  Look  at  that  copy  of  Bishop  Beveridge's  work,  page 
212,  where  you  will  see  a  table  of  numeration  by  Hebrew 
cha:racters,  (here  the  book  was  shewn  to  the  witness.)  Is 
that  the  method  of  notation  you  have  explained  to  us  ? 

A.  Precisely  so. 

Q.  And  is  this  done  by  the  use  of  two  characters  after 
400.? 

A.  Precisely. 

Q.  You  have  said  that  the  Chaldaic  character  was  in'- 
troduced  at  the  return  from  the  Babylonish  captivity,  ac- 
cording to  the  general  opinion  ;  or  about  200  years  after 
the  Christian  era,  according  to  others.  What  number  of 
letters  is  there  in  the  Chaldaic  language  ? 

A.  Twenty-two. 

Q.  Have  they  any  more  letters  expressing  character, 
but  not  different  in  sound  ? 

A.  Five.  There  are  twenty -two  characters  expressive 
of  sound,  and  there  are  twenty-seven  expressive  of  num- 
bers *. 

Q.  Is  it  known  whether  the  final  letters  are  parts  of 
the  original  character  of  the  Hebrew  language,  or  werfe 
they  added  afterwards  ? 

A.  I  have  been  told  that  they  were  introduced  some 
time  afterwards,  but  I  have  been  able  to  find  no  autho- 
rity for  saying  so.  They  were  introduced,  it  would  seem, 
by  the  transcribers  of  manuscripts,  partly  on  account  of 
their  beauty  and  variety. 


*  In  one  Hebrew  manusciipt,  as  old  as  the  middle  of  the  12th  century, 
final  letters  are  used  to  denote  numbers.  See  Kennicott's  General  Dissert^. 
Heb.  Bib.  page  9k  In  others  the  final  letters  have  just  the  same  power  as 
the  initial,  or  medial,  answering  to  them.  If,  for  instance,  the  initial  or  me- 
dial M,  express  40,  the  final  M  will  just  express  40,  page  73.  Or  if  initial 
and  medial  K  express  20,  final  K  will  do  the  same,  page  74. 
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Q.  Looking  at  that  note  of  Mr.  Leslie's  ;  does  it  ap- 
pear to  you  to  contain  intrinsic  evidence  that  the  writer 
was  ignorant  of  the  Hebrew  mode  of  notation. 

A.  It  seems  to  indicate  a  correct  knowledge  of  the  mode 
of  notation  used  in  the  ancient  Hebrew,  or  the  Samaritan 
character. 

Q.  Then  there  is  nothing  in  the  note  to  indicate  the 
writer  s  ignorance  of  the  Hebrew  language,  or  of  the  al- 
phabet ? 

A.  I  think  none. 

Cross  examined  by  Mr.  Forstth. 

Q.  In  the  rules  of  the  General  Assembly,  prescribing 
the  studies  of  the  young  men  destined  for  the  Church,  and 
referring  to  the  Hebrew  of  the  Bible,  and  of  the  Psalms, 
do  they  understand  the  Chaldaic,  or  the  Samaritan  cha- 
racter ? 

A.  The  Chaldaic. 

Q.  Therefore  the  students  of  divinity  are  trained  in  the 
Chaldaic  or  modern  Hebrew  ? 

A.  They  are. 

Q.  Is  the  Hebrew  Grammar  of  the  Assembly  a  Sama- 
ritan Grammar, 

A.  It  is  Chaldaic,  or,  what  is  commonly  called  Hebrew, 
though,  properly  speaking,  it  is  Chaldaic. 

Q.  Now,  in  the  Hebrew,  or  what  is  called  so  by  us,  is 
it  necessary  to  express  the  numbers  by  double  letters  ? 

A.  They  can  express  numbers  by  the  twenty-two  single 
letters  to  400 ;  and  the  five  letters  of  doithle  form,  carry 
the  numbers  up  to  1000. 

Q.  Do  you  know  any  other  way  they  have  of  expressing 
numbers  by  letters  ? 

A.  Sometimes  it  is  done  in  the  same  way  as  by  the  an- 
cient Samaritan  character.  In  editions  of  the  Hebrew  Bi- 
ble, at  the  end  of  books,  such  as  Genesis,  the  Hebrew  cri- 
tics sometimes  give  the  number  of  all  the  verses,  words, 
or  letters,  in  that  manner  *. 

Q.  Was  it  necessary  to  do  so  ?  Could  they  do  the  same 
thing  otherwise  ? 

A.  It  was  not  necessary,  but  they  might  do  it  if  they 
chose. 

Q.  It  is  said  in  this  note  of  Mr.  Leslie's,  which  I  pre- 

•  For  some  examples  of  the  mode  of  notation  by  letters  among  the  anciettt 
Hebrews,  the  learned  reader  may  consult  Vander  Hooght's  edition  of  the  He- 
brew Bible,  1705. 
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sume  you  have  seen,  and  which  you  will  now  look  at,  that 
the  Hebrew  is  "  the  rudest  and  poorest  of  all  written  lan- 
guages.""    I  ask  you,  what  is  your  opinion  of  that  remark  ? 

A.  In  this  case,  I  would  not  object  to  the  word  rude 
as  applied  to  Hebrew,  if  the  meaning  was,  that  it  was  the 
language  of  a  rude  people  or  an  early  age.  As  to  the  po- 
verty of  the  language,  we  are  not  entitled  to  judge,  till  a 
clear  and  accurate  examination  be  made  of  Hebrew,  and 
all  its  dialects,  which  has  never  yet  been  done. 

Q.  Do  you  think  that  the  Hebrew  is  the  rudest  and 
poorest  of  all  languages  ? 

A.  No :   I  am  not  of  that  opinion. 

Chief  Commissionek. — I  understand  you  to  say  that 
the  Hebrew  alphabet  has  a  power  of  numeration  to  the  ex- 
tent of  1000,  by  means  of  the  final  letters; — these  final  let- 
ters, I  understand,  are  different  from  the  form  of  the  other 
letters,  similar  to  the  way  in  which  the  capitals  A,  B,  C, 
&c.  differ  from  the  common  Roman  letters,  little  a,  little 
b,  little  c,  and  so  forth;  now,  have  these  final  letters  any 
sound  peculiar  to  themselves,  different  from  the  initial  or 
medial  ones,  having  the  same  name;  or  are  they  used^^s 
numerals  only  in  conjunction  with  the  other  letters  ?.     ^j 

A.  They  have  no  sound  different  from  the  letters  of  the 
same  name,  though  they  have  a  numerical  power  different 
from  these  letters. 

Mr.  Jeffuey. — We  now  proceed  to  lead  evidence  on 
that  part  of  the  case  which  charges  the  pursuer,  Mr.  Les- 
lie, with  being  a  plagiarist.  I. 

With  this  view  I  now  lodge  Mr.  Leslie\s  Treatise  on 
Heat ;  the  Volume  of  Philosophical  Transactions  of  the 
Royal  Society  of  London,  1777,  containing  Mr.  Nairne's 
Paper ;  the  sixth  volume  of  the  Encyclopaedia  Britannica, 
referring  to  page  607 ;  the  eighth  volume  of  the  Memoirs 
of  the  Institute,  referring  to  page  71.  The  Philosophical 
Transactions  of  the  Royal  Society  of  London  in  1813^ 
from  which  I  shall  read  over  one  passage  on  page  72. — 
"  As  a  means  of  avoiding  the  necessity  of  so  large  a  va- 
cuum, Mr.  Leslie  had  recourse  to  the  ingenious  expedient 
of  employing  an  extensive  surface  of  sulphuric  acid,  for 
the  purpose  of  absorbing  the  vapour  generated  in  the 
course  of  the  experiment,  and  by  that  means  continued  to 
freeze  much  larger  quantities  of  water  than  could  other- 
wise have  been  done,  and  by  a  far  less  laborious  process. 
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*'  But  even  in  this  method  the  labour  is  not  inconsider- 
able, and  the  apparatus,  though  admirably  adapted  to  the 
purpose  for  which  it  is  designed,  is  large  and  costly." 

I  also  put  in  Memoirs  of  the  Institute  for  1811,  referring 
to  pages  79  and  80,  1  st  article,  in  which  the  writer  says, 
*'  Mr.  Leslie,  member  of  the  Royal  Society  of  London, 
has  contrived  to  augment  still  farther  the  effect  of  the  ab- 
straction of  air,  by  placing  under  the  receiver  of  the  pneu- 
matic machine,  bodies  very  attractive  of  moisture,  which, 
by  absorbing  the  vapour  as  fast  as  it  is  formed,  multiply- 
ing indefinitely  its  production ;  and  he  has  succeeded  in 
this  way,  in  producing  a  refrigeration  so  rapid  and  violent, 
that  the  water  is  frozen  in  a  few  minutes,  at  any  season  of 
the  year.  It  is  a  mode  of  obtaining,  at  pleasure,  ice  with- 
out any  other  expense  than  the  fire  necessary  to  dry  again 
the  absorbent  substance  which  had  been  employed." 

Dr.  Alexander  Marcet,  F.R.S.  London,  sworn. 
Examined  by  Mr.  Jeffrey. 

Q.  Dr.  Marcet,  you  are  a  Fellow  of  the  Royal  Society 
of  London.-* 

A.  I  am. 

Q.  And  you  were  for  some  years  physician  to  Guy's 
Hospital  .'* 

A.  Yes. 

Q.  You  practised  medicine  in  London,  did  you  not  ? 

A.  For  many  years. 

Q.  And  you  have  read  lectures  on  chemistry  for  some 
time  ? 

A.  I  have,  for  some  years. 

Q.  You  have  attended  to  the  progress  of  chemistry  from 
time  to  time  ? 

A.  Yes. 

Q.  You  have  done  so  both  at  home  and  abroad .' 

A.  I  have.  Lately,  I  have  spent  some  part  of  my  time 
abroad. 

Q.  Have  you  attended  to  the  process  of  freezing  water 
in  "vacuo  discovered  by  Mr.  Leslie  ? 

A.  Certainly. 

Q.  And  you  know  it  ? 

A.   I  have  repeated  it  often. 

Q.  Did  it  appear  to  you  at  the  time  to  be  an  original 
discovery  ? 
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A.  It  did  then,  and  it  does  now,  appear  to  mo  to  be  an 
oiiginal  process. 

Q.  Are  you  acquainted  with  the  details  of  the  experi- 
ment made  by  Mr.  Nairne,  as  described  in  the  Philosophi- 
cal Transactions  in  1777.? 

A.  I  heard  of  Mr.  Nairne's  paper  long  since,  but  I  read 
it  only  lately  ? 

Q.  Did  you  attend  to  this  matter  with  a  view  to  satisfy 
yourself  of  the  justice  of  Mr.  Leslie's  claim  to  be  consider- 
ed as  the  original  discoverer  ? 

A.  I  did  so,  with  a  view  to  this  question. 
Q.  Is  it  your  opinion  now,  that  Mr.  Leslie  is  to  be  con- 
sidered as  having  borrowed  or  stolen  this  discovery  from 
Mr.  Nairne's  work ;    or  do  you  still  consider  his  discovery 
to  be  original  ? 

A.  I  remain  of  the  same  opinion,  though  some  of  tije 
,facts  on  which  the  discovery  rests  were  known  long  be- 
fore: They  were  known  to  Dr.  CuUen  and  Dr.  Black,  but 
the  process  itself  is  perfectly  original. 

Q.  I  understand  you  to  say  that  the  facts  on  which  the 
experiment  or  discovery  of  Mr.  LesHe  is  grounded,  were 
known  to  chemists  before;  for  instance,  that  sulphuric 
acid  is  an  absorbent  of  moisture  ? 

A.  That  was  known  long  before  Mr.  Nairne's  time. 
Q.  Was  it  also  known  that  evaporation  produces  cold  ? 
A.  That  also  was  known  generally. 
Q.  Had  any  one,  before  Mr.  Leslie  did  so,  combined 
these  two  principles  in  the  way  he  has  done  ? 

A.  Certainly  not ;  and  it  is  on  that  combination  that  the 
claim  to  originality  rests. 

Q.  I  ask  you.  Sir,  is  this  discovery  of  Mr.  Leslie's  ana- 
logous to  other  discoveries  in  the  science  of  chemistry  ? 

A.  There  is  hardly  any  discovery  of  the  least  value  that 
has  been  made  in  the  science  of  chemistry,  but  from  the 
known  properties  of  bodies.  It  is  by  combining  those  pro- 
perties, so  as  to  produce  certain  effects,  that  a  discovery  in 
science  is  made.  If  the  discovery  were  fortuitous,  it  could 
not  be  considered  so  meritorious. 

Q.  I  ask  you,  is  there  in  that  paper  of  Mr.  NairneX 
which  you  say  you  have  lately  studied,  any  experiment  to 
show  the  production  of  cold,  by  the  use  of  sulphuric 
acid  ? 

A.  Mr.  Nairne  has  certainly  shown  that  when  sulphuric 
acid  is  placed  within  the  receiver  of  the  air-pump,  a  greater 
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dryness  is  produced  ;  but  he  has  shown  no  production  of 
cold  by  the  evaporation  of  water.  His  experiment  was 
not  made  with  water,  but  with  ether ;  while  the  freezing  of 
water  by  its  own  evaporation  in  vacuo,  assisted  by  the  pre- 
sence of  sulphuric  acid  within  the  same  receiver,  are  points 
quite  peculiar  to  Mr.  Leslie's  discovery. 

Q.  You  have  said  that  Mr.  Nairne  produced  cold  by 
the  evaporation  of  ether,  under  the  receiver  of  the  air- 
pump,  and  that  this  process  was  known  long  before; — 
now,  I  ask  you,  did  Mr.  Nairne  employ  sulphuric  acid  in 
his  experiments  with  water  ? 

A.  He  did  not.  At  least,  if  there  was  any  sulphuric 
acid  introduced  in  the  experiment  with  water,  he  does 
not  mention  it. 

Q.  Now,  Sir,  I  ask  you,  do  you,  after  reading  that 
paper  of  Mr.  Nairne's,  consider  Mr.  Leslie  as  a  plagiarist  ? 

A.  Certainly  not. 

Q.  Dr.  Marcet,  you  are  a  philosopher,  and  a  chemist. 
Now,  suppose  you  had  read  the  details  of  Mr.  Nairne's  ex- 
periments, as  given  in  the  Transactions  of  the  Philosophical 
Society,  would  you  have  considered  him  as  a  sure  guide 
to  that  process  which  Mr.  Leslie  has  traced  in  his  dis- 
covery ? 

A.  Certainly  not.  Mr.  Nairne's  work  was  in  the  hands 
of  the  philosophic  world  long  before  Mr.  Leslie's  discovery, 
and  many  and  much  abler  men  than  myself  had  read  it, 
who  yet  had  overlooked  that  discovery.  The  application 
of  the  facts  formerly  known,  as  made  by  Mr.  Leslie,  does 
not  appear  to  have  been  at  any  time  in  Mr.  Nairne's  mind. 

Q.  With  this  general  knowledge  of  the  subject,  do  you 
yourself  consider,  and  do  you  know,  that  the  philosophic 
world  in  general,  have  considered  Mr.  Leslie's  discovery  as 
original  ? 

A.  I  have  not  heard  a  dissentient  voice  upon  the  subject, 
either  in  London  or  abroad,  as  far  as  my  knowledge  ex- 
tends. 

Q.  Do  you  recollect  at  what  time  the  knowledge  of  this 
experiment  of  Mr.  Leslie  was  received  in  London  .'' 

A.  About  the  year  1811,  I  believe. 

Q.  Was  it  communicated  in  any  written  statement  by 
Mr.  Leslie.? 

A.   I  believe  it  was,  by  letters  from  him. 

Q.  And  was  the  experiment  tried  in  London  ? 

A.  It  was  repeatedly  tried,  and  it  failed  ? 
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Q.  Did  you  try  it  ? 
A.  I  did,  and  I  was  unsuccessful. 
Q.  You  knew  the  principles  upon  which  Mr.  Leslie  pro« 
ceeded  in  his  experiment  ? 

A.  I  did  generally  ;  but,  in  some  particulars,  my  know- 
ledge was  defective,  which  caused  the  failure  in  my  attempt 
to  perform  it. 

Q.  Was  the  information  conveyed  in  the  letters  of  Mr. 
Leslie  much  nearer  to  the  actual  process  Avhich  you  after- 
wards saw  him  successfully  perform,  and  which  you  your- 
self afterwards  successfully  repeated,  than  the  detail  given 
in  Mr.  Nairne's  book  ? 

A.  Infinitely  nearer.  I  placed  the  sulphuric  acid  under 
the  receiver  of  the  air-pump,  together  with  the  water,  by 
which  means  the  water  was  considerably  cooled,  though  not 
sufficiently  to  freeze. 

Q.  When,  and  by  whom,  was  the  experiment  first  suc- 
cessfully performed  in  London  ? 

A.  It  was  successfully  performed  in  London  by  Mr. 
Leslie  himself.  We  had  a  meeting  in  London,  of  some  of 
the  members  of  the  Royal  Society,  and  others,  and  Mr. 
Leslie  exhibited  the  experiment  before  us  successfully; 
and  it  is  now  quite  easily  repeated.  My  belief  is,  that  no 
one  succeeded  in  this  experiment  in  London,  until  Mr.  Les- 
lie himself  showed  the  way,  at  least  it  did  not  come  to  my 
ears. 

Q.  Do  you  know  Sir  Humphry  Davy  .'' 

A.  I  do. 

Q.  Do  you  know  that  he  tried  the  experiment  and 
failed  ? 

A.  I  cannot  positively  say.  I  believe  he  tried  it,  when 
first  mentioned,  but  without  success. 

Cross-examined  by  Mr.  Forsyth. 

Q.  Dr.  Marcet,  you  have  told  us  that  the  principles  of 
this  experiment  of  Mr.  Leslie's  were  known  to  Mr.  Nairne. 
Was  it  by  combining  the  two  principles  of  Nairne,  and 
placing  the  sulphuric  acid  within  the  receiver  of  the  air- 
pump,  that  the  discovery  was  made  ? 

A.  I  shall  speak  first  as  to  Mr.  Nairne ;  then  as  to  Mr. 
Leslie.  Mr.  Nairne's  first  object  was  to  ascertain  why  he 
could  not  produce  a  more  perfect  vacuum.  He  observed 
that  vapour  was  given  out  from  a  small  piece  of  wet  leather, 
made  use  of  in  the  air-pump,  to  make  the  receiver  air-tight. 
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He  found  that  his  inability  to  produce  a  perfect  vacuum  arose 
from  the  vapour  proceeding  from  this  piece  of  wet  leather.  Of 
two  gauges  he  employed,  one  acted  better  than  the  other.  In 
investigating  the  cause  of  this,  he  was  led  to  try  the  power 
of  a  variety  of  substances  to  produce  vapour,  such  as  wa- 
ter— spirit  of  wine — and  sulphuric  acid ;  and  the  manner 
of  ascertaining  the  quantity  of  vapour  produced,  was  by 
weighing  these  substances,  both  before  and  after  the  expe- 
riment. This  was  done  to  show  the  loss  in  weight  these 
substances  had  respectively  sustained  by  the  evaporation. 
In  the  case  of  sulphuric  acid,  instead  of  a  loss,  Mr.  Nairne 
found  that  the  acid  had  gained  two  grains.  He  reflected 
upon  this,  and  found  that  it  was  owing  to  the  circumstance 
of  the  watery  vapour  of  the  receiver  having  been  absorb- 
ed by  the  sulphuric  acid,  instead  of  any  evaporation  hav- 
ing taken  place  from  it.  Mr.  Nairne  did  not  go  farther. 
He  did  not,  like  Mr.  Leslie,  think  of  coolmg^,  much  less 
o^  freezing  water,  by  the  help  of  sulphuric  acid.  In  his 
experiment  on  ether,  he  produced  a  certain  degree  of  cold, 
and  he  observed  little  particles  of  ice  left  in  the  receiver. 
He  thought  he  had  frozen  ether,  but  the  opinion  of  the 
philosophic  world  was,  that  he  had  only  frozen  a  little  water, 
which  was  accidentally  mixed  with  it. 

Q.  You  have  said.  Dr.  Marcet,  that  it  was  well  known 
before,  that  evaporation  produced  cold, — was  it  not  a  very 
natural  idea  that  this  evaporation  by  means  of  sulphuric 
acid,  should  produce  ice  to  any  extent,  when  he  found  ice 
produced  by  his  experiment  with  the  sulphuric  acid  ? 

A.  No  doubt  a  man  of  a  powerful  genius  might  have 
entertained  such  an  idea,  and  might  have  arrived  at  Mr. 
Leslie's  discovery.  Mr.  Leslie,  by  meditating  on  the  result 
of  Mr.  Nairne''s  experiments,  might  have  drawn  from  it  the 
discovery  he  made  ;  but  if  he  had,  he  would  have  given 
a  great  proof,  both  of  an  inductive  and  an  inventive  ge- 
nius. 

Q.  Then  you  mean  to  say  that  Mr.  Leslie  has  done  what 
none  before  him  ever  accomplished  ? 

A.  Certainly.  He  has  done  what  the  whole  philosophic 
world,  with  all  these  facts  before  them,  for  more  than  sixty 
years,  had  not  been  able  to  accomplish.  I  certainly  consi- 
der, therefore,  that  the  honour  of  the  discovery,  if  obtain- 
ed in  this  way,  was  unquestionably  much  greater  than  if 
dei'ived  from  mere  accident. 
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De.  Thomas  Thomson,  Regius  Professor  of  Chemistry  in 
the  University  of  Glasgow,  sworn. 

Examined  by  Mr.  Jeffrey. 

Q.  Dr.  Thomson,  you  are  a  professor  of  chemistry  in 
the  University  of  Glasgow  .'* 

A.  Yes. 

Q.  And  you  are  the  author  of  a  treatise  on  that  science  ? 

A.  Yes. 

Q.  It  has  gone  through  more  than  one  edition  ? 

A.  Yes. 

Q.  Are  you  acquainted  widi  Mr.  Leslie's  experiment  of 
the  production  of  ice  by  means  of  sulphuric  acid  placed 
under  the  receiver  of  the  air  pump  ? 

A.  I  have  repeated  it  a  hundred  times. 

Q.  Did  you  do  so  soon  after  Mr.  Leslie  performed  it  ? 

A.  It  was  very  soon  after. 

Q.  Do  you  consider  that  as  an  original  discovery,  or  a 
discovery  borrowed  or  stolen  by  Mr.  Leslie  from  some 
philosophical  work  ? 

A.  I  believed  it  at  the  time  to  be  an  original  experiment, 
and  I  think  so  now. 

Q.  Are  you  acquainted  with  Mr.  Nairne's  paper  pub- 
lished in  the  Philosophical  Transactions  of  the  Royal  So- 
ciety ? 

A.  I  have  read  it. 

Q.  Have  you  done  so  with  a  view  to  this  case  ? 

A.  I  have,  carefully. 

Q.  And  your  opinion  remains  the  same  as  before  .'* 

A.  Quite  the  same  as  it  was  before. 

Q.  And  you  know  of  nothing  to  impeach  the  originality 
of  the  discovery  ? 

A.  Nothing. 

Q.  Both  the  facts  upon  which  the  discovery  is  founded, 
I  mean,  that  evaporation  is  productive  of  cold,  and  that 
sulphuric  acid  is  an  absorbent  of  moisture,  were  known  be- 
fore .'* 

A.  They  were  known  long  before,  familiarly. 

Q.  Did  Mr.  Nairne's  experiment  fix  any  other  principle  ? 

A.  None.  Mr.  Nairne's  object  was  to  explain  the  dis- 
agreement betwixt  Mr.  Smeaton's  pear-gauge  and  the  com- 
mon barometrical  gauge. 
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Q.  Did  any  one  combine  these  two  facts  before  Mr. 
Leslie  ? 

A.  No  one,  so  far  as  I  know. 

Q.  Do  you  think  Mr.  Nairne  did  ? 

A.  Most  certainly  he  did  not. 

Q.  Do  you  think  that  this,  being  only  a  combination  of 
properties  previously  known,  derogates  from  the  merit  of 
the  discovery  made  by  Mr.  Leslie  ? 

A.  I  do  not.  It  is  almost  always  the  case  with  every 
discovery. 

Q.  Was  there  any  water  used  along  with  the  sulphuric 
acid  by  Mr.  Nairne,  in  making  his  experiment  ? 

A.  None  whatever,  and  the  experiment  itself  was  known 
before. 

Q.  In  short,  v.here  sulphuric  acid  was  used  in  Nairne's 
experiments  no  water  was  applied ;  and  when  v/ater  was 
used,  no  sulphuric  acid  was  applied  in  the  production  of 
cold  ? 

A.  None. 

Q.  Was  this  experiment  of  Mr.  Leslie"'s  by  combining 
sulphuric  acid  with  water  in  the  production  of  cold,  consi- 
dered by  men  of  science  as  a  brilliant  discovery  ? 

A.   It  was. 

Q.  Was  it  universally  attributed  to  Mr.  Leslie  ? 

A.   It  was. 

Q.  And  not  to  Mr.  Nairne  ? 

A.  It  was  not. 

A.  Did  you  ever  hear  the  originality  of  the  discovery 
disputed  ? 

A.   I  never  heard  it  so  much  as  doubted. 

Q.  Are  you  acquainted  with  Mr.  Leslie's  geometrical 
works  ? 

A.  I  am. 

Q.  Are  these  works  considered  to  be  works  of  merit  and 
originality  .'' 

A.  They  are. 

Dr.  Henry  Dewar,  Physician  in  Edinburgh,  sworn. 

Examined  by  Mr.  Jeffrey. 

Q.  Dr.  Dewar,  you  are  a  physician  in  Edinburgh  ? 
A.  I  am. 

Q.  Have  you  made  chemistry  a  particular  subject  of 
study  ? 
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A.  I  have. 

Q.  Have  you  delivered  lectures  on  chemistry  in  this  city  ? 

A.  Yes. 

Q.  You  are  acquainted  witli  Mr.  Leslie's  discovery  of 
the  evaporation  and  freezing  of"  water  by  means  of  sulphu- 
ric acid .'' 

A.  I  am. 

Q.  When  were  you  apprised  of  Mr.  Leslie  having  made 
this  discovery  ? 

A.  As  soon  as  it  was  circulated  in  conversation. 

Q.  And  have  you  always  considered  it  to  be  an  original 
discovery  ? 

A.  I  have. 

Q.  You  have  seen  Mr,  Nairne's  paper  giving  an  account 
of  his  experiments  with  sulphuric  acid  and  ether,  pub- 
lished in  the  Philosophical  Transactions  a  good  many  years 
ago.'* 

A.  I  have  read  that  paper  lately. 

Q.   And  with  a  view  to  the  merits  of  this  cause  ? 

A.  Yes. 

Q.  And  did  the  reading  of  that  paper  alter  the  views 
you  had  previously  entertained  of  Mr.  Leslie's  discovery  ? 

A.  Not  in  the  least. 

Q.  Mr.  Leslie's  experiment  was  founded  on  the  known 
principles  of  the  absorption  of  vapour  by  sulphuric  acid, 
and  the  production  of  cold  by  evaporation  ? 

A.  Yes ;  under  an  exhausted  receiver. 

Q.  Did  any  one,  to  your  knowledge,  so  combine  these 
two  principles  before  ? 

A.  None. 

Q.  No  one  did  so  before  Mr.  Leshe  ? 

A.  None  before  Mr.  Leslie. 

Q.  Did  Mr.  Nairne  observe  that  sulphuric  acid  produced 
cold  in  the  course  of  his  experiment  with  water  ? 

A.  No,  he  did  not.  There  was  no  water  used  by  him 
along  with  sulphuric  acid. 

Q.  Mr.  Nairne  produced  cold  by  the  evaporation  of 
ether .'' 

A.  Yes. 

Q.  There  was  no  water  used  in  that  process  ? 

A.  No  water  for  evaporation, 

Q.  Did  Mr.  Nairne  ever  combine  the  two  principles  you 
have  spoken  of.? 

A.  He  did  not.  5 
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Q.  He  only  discovered  them  separately  ? 

A.  He  exhibited  or  employed  them,  but  did  not  discover 
either. 

Q.  What  is  your  understanding  of  Mr.  Leslie's  discovery, 
in  the  opinion  of  the  literary  world  ?  Was  it  always  con- 
sidered as  an  original  discovery  ? 

A.  It  has  always  been  so  considered- 

Q.  And  that  no  other  person  was  entitled  to  claim  the 
merit  of  it  ? 

A.  None. 

HoBERT  Cadell,  BoolcscUer  in  Edinburgh,  sworn. 
Examined  by  Mr.  Jeffrey. 

Q.  Mr.  Cadell,  you  are  a  bookseller  in  Edinburgh  ? 

A.  I  am. 

Q.  You  are  a  partner  of  the  firm  of  Constable  &  Co.  ? 

A.  I  am. 

Q.  Was  it  your  house  that  published  the  first  edition  of 
Mr.  Leshe's  Philosophy  of  Arithmetic  ? 

A.  Yes  it  was. 

Q.  How  many  copies  of  the  first  impression  were  thrown 
off? 

A.  Fifteen  hundred. 

Q.  Was  that  considered  a  large  impression  for  such  a 
^ork .'' 

A.  It  was  considered  a  large  impression. 

Q.  When  did  that  publication  take  place  ? 

A.  In  November,  1817. 

Q.  Was  any  stipulation  entered  into  between  your  house 
and  Mr.  Leslie,  in  regard  to  the  publication  of  the  book 
and  copies  that  might  remain  unsold  ? 

A.  There  was. 

^Q.  What  was  the  nature  of  that  stipulation  ? 

A.  We  were  to  return  to  Mr.  Leslie  what  copies  of  the 
book  remained  unsold  at  the  end  of  two  years. 

Q.  In  that  time  how  many  copies  of  the  book  had  been 
sold  ? 

A.  Above  900  copies. 

Q,  Was  that  considered  as  a  large  sale  for  such  a  work  ? 

A.  It  was  considered  a  very  large  sale. 

Q.  Did  your  house  return  the  unsold  copies  ? 

A.  We  did. 

Q.  Was  any  proposal  afterwards  made  to  your  house  to 
put  out  the  book  as  a  second  edition  of  the  work  ? 
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A.  There  was. 

Q.  And  did  you  accept  of  that  proposal  ? 

A,  We  decUned  it,  as  Mr.  Leshe's  terms  were  too  high  ? 

Q.  Do  you  know  that  it  was  afterwards  published  as  a 
second  edition  in  1820. 

A.  Yes. 

Q.  Who  was  the  publisher  of  this  second  edition  ? 

A.  Messrs.  Tait. 

(The  witness  was  here  shown  the  first  and  second  edi- 
tions of  the  book.) 

Q.  You  have  looked  at  these  two  editions,  and  compared 
them  with  each  other  ? 

A.  I  have. 

Q.  Are  there  any  additions  to  the  original  work  to  be 
found  in  the  copy  which  is  called  the  second  edition  ? 

A.  There  is  an  additional  table,  and  there  is  some  ad- 
ditional matter  at  the  end  of  the  book.  From  page  2S8  to 
the  end,  consisting  of  twenty  pages,  including  the  table,  is 
reprinted  as  additional  matter,  and  there  is  also  a  paragraph 
in  the  preface  reprinted. 

Q.  Now  I  ask  you,  are  they  in  your  opinion  the  same, 
or  different  editions  of  the  book  ? 

A.  They  are  different  editions. 

Q.  Is  the  one  edition  larger  than  the  other  ? 

A.  It  decidedly  is. 

Q.  Is  there  any  form  of  language  in  your  craft  or  calling, 
by  which  these  improvements  and  additions  to  the  original 
work  could  have  been  properly  notified  to  the  public  in  an 
advertisement,  but  by  alluding  to  the  book  as  an  "  im- 
proved and  enlarged  edition  ?" 

A.  None  that  I  know  of. 

Q.  Is  there  any  advertisement  or  notice  of  these  addi- 
tions and  improvements  given  to  the  public  in  the  preface 
to  that  copy  which  you  call  the  second  edition  ? 

A.  There  is  a  reference  to  both. 

Q.  Now,  Sir,  look  at  the  last  paragraph  of  the  preface  to 
the  second  edition  ;  is  that  last  paragraph  reprinted  ? 

A.  The  last  paragraph  is  reprinted. 

Q.  Now,  Sir,  look  at  it  again ;  is  that  paragraph  not  in 
these  words :  "  In  this  edition  I  have  introduced  consi- 
derable improvements.  The  large  multiplication  table  is 
now  printed  in  a  more  convenient  form,  and  other  useful 
tables  are  inserted  in  the  folding  sheet ;  but  the  most  va- 
luable addition  that  I  have  made  consists  in  the  table  of 
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quarter-squares,  near  the  end  of  the  volume ;  which,  to  a 
certahi  extent,  perform  the  multipHcation  of  numbers  more 
expeditiously  than  even  logarithms  themselves."  Is  that 
the  last  paragraph  ? 

A.  It  is. 

Q.  Does  that  paragraph  contain  a  true  account  of  the 
alterations  and  improvements  made  upon  the  work  ? 

A.  It  does. 

Q.  Now,  Sir,  do  you  know  that  any  change  was  made  in 
the  selling  price  of  the  book  ? 

A.  There  Avas  ;  the  price  was  raised  from  8s.  to  9s. 

Q.  Do  you  consider  that  all  this  was  any  imposition  on 
the  public  ? 

A.  Decidedly  not. 

Q.  In  your  opinion,  was  there  any  other  proper  mode 
that  could  have  been  adopted  of  noticing  these  additions 
and  im.provements  of  the  work  ? 

A.  In  my  opinion  there  was  none. 

Charles  Tait,  Bookseller  in  Edinburgh,  sworn. 
Examined  by  Mr.  Jeffrey. 

Q.  You  are  a  bookseller  in  Edinburgh  ? 

A.  I  am. 

Q.  In  that  large  shop  in  Prince's  Street,  at  the  corner  of 
Hanover  Street  ? 

A.  Yes. 

Q.  Did  you  publish  a  second  edition  of  Mr.  Leslie's 
Philosophy  of  Arithmetic  ? 

A.  I  did. 

Q.  When  was  that  edition  published — was  it  in  1820 .? 

A.  Yes. 

Q.  You  had  seen  the  first  edition  of  the  work  before  ? 

A.  I  had. 

Q.  Was  the  second  edition  you  published  the  same  with 
the  first  ? 

A.  Not  at  all. 

Q.  It  contained  some  new  matter,  did  it  not  ? 

A.  Yes. 

Q.  There  was  an  additional  table  added,  and  about 
twenty  pages  of  additional  matter  in  all .'' 

A.  Yes. 

Q.  Were  you  aware  that  the  middle  part  of  the  book  re-j 
mained  the  same  as  before  .'* 
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A.  I  was. 

Q.  Now,  Sir,  was  there  any  way  of  expressing,  in  the 
language  of  the  trade,  the  alterations  and  additions  made 
to  the  work  than  that  which  was  adopted  in  the  announce- 
ment of  the  second  edition  ? 

A.  There  was  no  other. 

Q.  Was  the  price  of  the  book  raised  to  the  public? 

A.  It  was  made  a  shilling  dearer. 

Q.  Was  that  a  fair  price .'' 

A.  Yes. 

Q.  Do  you  consider  that  the  selling  of  the  book  in  this 
way  as  a  new  and  improved  edition,  and  adding  to  the 
price  of  it,  was  a  dishonest  attempt  to  impose  upon  the  pub- 
lic ? 

A.  No,  I  do  not. 

Cross-examined  by  Mr.  Forsyth. 

Q.  You  say  there  was  no  other  way  in  which  these  al- 
terations and  additions  in  Mr.  Leslie's  book  could  have 
been  notified  to  the  public,  but  that  which  you  adopted. 
Could  not  Mr.  Leslie  have  inserted  in  the  preface  that 
these  alterations  and  additions  consisted  of  eighteen  pages 
of  notes  at  the  end  of  the  book — of  a  new  title  page — and 
of  the  paragraph  in  the  preface,  which  contained  that 
statement.  Would  not  that  have  informed  the  public 
equally  well  of  the  nature  of  the  improvements  made  upon 
the  book  as  the  mode  which  you  adopted  ? 

A.  That  would  not  have  informed  the  public  properly. 

Q.  Would  it  not  ? 

A.  No,  it  would  not. 

Q.  The  paragraph  is  in  these  words : — "  In  this  edition 
I  have  introduced  considerable  improvements;  the  large 
multiplication  table  is  now  printed  in  a  more  convenient 
form,  and  other  useful  tables  are  inserted  in  the  folding 
sheet;  but  the  most  valuable  addition  that  I  have  made, 
consists  in  the  table  of  quarter-squares,  near  the  end  of  the 
volume,  which,  to  a  certain  extent,  perform  the  multiplica- 
tion of  numbers  more  expeditiously  than  even  logarithms 
themselves." — Now,  Sir,  would  not  the  public  have  under- 
stood the  nature  of  the  additions  and  improvements  which 
were  actually  made,  if,  instead  of  this  paragraph,  Mr.  Les- 
lie had  said,  "  I  have  added  eighteen  pages  of  notes,  with 
a  new  multiplication  table  at  the  end  of  the  book,  and  pre- 
fixed a  new  title-page  ?"" 
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A.  They  would  not. 

Mr.  Jeffrey. — The  witness  means,  that  that  would  not 
have  informed  the  public  so  well  as  in  an  advertisement 
that  this  was  a  new  edition  of  the  book,  with  alterations  or 
additions. 

Chief  CoMMissiONEE.-^What  do  you  understand,  Sir, 
by  a  second  edition  ? 

A.  A  book  that  has  been  re-published. 

Chief  Commissioner. — That  I  understand — but  would 
the  publication  be  considered  as  a  new  edition,  if  500 
copies  of  the  work,  remaining  unsold,  had  been  again  of- 
fered to  the  public  in  an  advertisement  as  a  second  edition, 
though  no  material  alteration  had  been  made  in  the  body 
of  the  work  ; — for  example — take  Dr.  Robertson's  History 
of  Scotland.  If  the  whole  edition,  or  first  impression — say 
1000  copies — were  sold,  and  the  book  re-printed,  that  re- 
print, I  understand,  would  be  a  second  edition,  though  no 
new  matter  were  added ;  but  suppose  that,  of  the  1000 
copies  thrown  off  at  first,  500  copies  remained  unsold  in  the 
hands  of  the  bookseller,  and  were  to  be  returned  by  him  to 
the  author,  and  that  these  copies  were  again  offered  to  the 
public,  probably  with  some  trifling  alterations  or  additions, 
or  with  none  at  all,  would  that  be  considered  as  a  new  edi- 
tion ? 

A.  Yes. 

Q.  Is  that  the  practice  of  the  trade .''  Are  there  any  in- 
stances of  it  ? 

A.  There  are  many  instances. 

Q.  Do  you  recollect  of  any  ? 

A.  None  at  this  particular  moment. 

Q.  Suppose  the  copy,  or  first  edition,  to  be  exhausted, 
and  is  reprinted  as  a  second  edition,  and  suppose  part  of 
the  copies  of  this  second  edition  to  be  sent  back  unsold,  and 
to  be  put  out  again  to  the  public  with  farther  alterations, 
is  that  also  a  new  edition  ? 

A.  That  is  a  new  edition. 

Q.  Does  that  depend  on  the  magnitude  of  the  alterations 
upon  the  work  ? 

A.  Not  altogether. 

Q.  Is  that  considered  as  the  practice  of  the  trade  ? 

A.  It  is. 
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Samuel  Aitken,  Bookseller  in  Edinburgh,  sworn. 

Examined  by  Me.  Jeffrey. 
Q.  Mr.  Aitken,  you  are  a  bookseller  in  Edinburgh  ? 
A,  I  am. 

Q.  And  in  partnership  with  Mr.  John  Bradfute  ? 
A.  Yes. 

Q.  How  long  have  you  been  a  partner  with  that  gentle- 
man in  business  ? 

A.  Twelve  years,  and  upwards. 

Q.  Are  you  acquainted  with  the  fact  of  there  having 
been  a  second  edition  published  of  Mr.  Leslie's  Philoso- 
phy of  Arithmetic  ? 
A.  Perfectly. 

Q.  Are  you  aware  of  there  having  been  any  difference 
betwixt  the  first  and  second  editions  ? 
A.   I  am. 

Q.  Were  the  preface  and  title-page  printed,  and  a  large 
folding  sheet,  and  twenty  new  pages  added  to  the  book  ? 
A.  Yes. 

Q.  And  the  rest  of  the  book  was  just  the  original  co- 
pies, with  the  variations  now  stated  ? 
A.  Yes. 

Q.  Now,    Sir,   do  you  think  that  these  alterations  and 
additions  entitled  the  author  and  the  publisher  of  this  book, 
to  call  this  a  new  or  second  edition  of  the   work,  in  an 
advertisement  to  the  Public  ? 
A.   I  think  it  was  necessary. 

Q.  Do  you  think  the  additional  price  of  One  Shilling, 
put  upon  the  work,  a  fair  price  ? 
A.   I  think  it  a  fair  price. 

Q.  Do  you  think  there  was  any  other  way  that  could 
properly  have  been  taken  to  inform  the  Public  that  this 
additional  shilling's  worth  of  new  matter  was  added  to  the 
work  ? 

A.  That  is  the  proper  mode  of  doing  it. 
Q.  You  have  done  this  yourself.^ 
A.   I  have. 

Q.  Can  you  name  any  instances  of  your  having  done  so  ? 

A.   I  can  name  one — Ross's  Lectures.     After  a  number 

of  the  copies  had  been  sold,   an   index   and  appendix  was 

added  to  the  remaining   copies,   and   ihcy  were  sold  as  a 

new  edition,  with  these  additions. 
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Q.  Is  tliis  considered  as  in  strict  conformity  to  the  prac- 
tice of  the  trade  ? 

A.   It  is. 

Q,  Now,  Sir,  look  at  that  book,  (a  book  handed  to  the 
witness  ;)  what  is  the  name  of  that  book  ? 

A.  Condorcet's  Arithmetic,  translated  by  Johnston. 

Q.  Who  appears  to  be  the  publisher  of  that  edition  ? 

A.  William  Blackwood. 

Q.  Is  that  called  a  second  edition  ? 

A.  It  is. 

Q.  Do  you  know  any  thing  of  the  history  of  that  edition  ? 

A.  I  do. 

Q.  Let  us  hear  it  ? 

A.  The  book  was  originally  printed  and  published  by 
Mr.  Goldie.  At  his  sale,  the  copies  remaining  on  hand 
unsold,  were  purchased  by  Mr.  Blackwood,  by  whom 
they  were  published  with  a  new  title  page,  and  sold  as  a 
second  edition .'' 

Q.  And  is  that  one  of  the  copies  so  sold  by  Mr.  Black- 
wood .'' 

A.  Yes,  it  is. 

Mr.  Jeffrey,  to  the  Jury.— Gentlemen,  this  is  the  de- 
fender, Mr.  Blackwood. 

Cross-examined  by  Mr.  Forsyth. 

Q.  You  have  said  that  there  was  no  other  way  of  noti- 
fying these  alterations  to  the  public,  but  that  which  you 
have  mentioned.  Would  it  not  have  informed  a  purchaser 
of  the  second  edition,  though  there  had  been  no  such  ad- 
vertisement, if  it  had  been  stated  in  the  preface  what  the 
alterations  consisted  of  ? 

A.  Yes,  after  they  had  purchased  and  read  it. 

Q.  Do  purchasers  of  books  generally  buy  them  without 
looking  at  them .? 

A.  They  do  so  sometimes. 

Q.  Are  you  aware  of  any  instance  of  an  author  joining 
along  with  the  bookseller,  in  stating  to  the  public  that  he 
had  put  forth  a  new  or  second  edition  of  his  work,  when 
it  was,  in  truth,  nothing  more  than  the  original  impression 
with  a  new  title-page  ? 

A.  I  am  not.  ' -         . 

Q.  Did  you  call  Iloss"'s  Lectures  a  second  edition  ? 

A.  We  called  it  a  second  edition  with  an  appendix. 
We  did  not  mean  to  call  it  a  reprint. 
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Q.  Do  you  understand  by  a  new  edition  a  reprint  ? 

A.  Not  always. 

Q.  If  a  book  is  advertised  as  a  new  edition,  when  it  is 
only  a  reprint,  does  that  carry  the  idea  to  the  public  tlnkt 
it  is  a  new  work  ? 

A.  Certainly  not.  A  reprint  is  certainly  not  an  im- 
proved edition. 

Q.  In  announcing  the  new  edition  of  Ross's  Lectures, 
did  you,  on  the  title-page,  call  it  an  improved  edition? 

A.  We  merely  stated  the  fact,  that  there  was  added  an 
Appendix  and  a  complete  Index. 

Mr.  Jeffrey. — If  a  book  is  printed  with  valuable  ad- 
ditions, and  a  quantity  of  new  matter,  is  that  an  improved 
edition .'' 

A.  Certainly. 

Lord  Chief  Commissioxer. — This  table,  which  I  am 
unfolding,  is  a  new  part  of  the  work  I  now  hold  in  my 
hand ;  ;and  from  page  238  to  the  end  of  the  book,  consist- 
ing of  twenty  pages,  the  matter  is  entirely  new.  You  see 
the  quantity.  What  is  between  that  and  the  title-page  of 
the  book,  was  got  back,'  in  consequence  of  a  bargain  be- 
twixt the  author  and  the  bookseller,  that  at  the  end  of  two 
years  what  was  not  sold  of  the  original  impression  should 
be  given  back.  At  the  end  of  this  period,  the  author  got 
back  from  the  bookseller  the  copies  which  remained  on 
hand  unsold.  The  author  then  added  the  new  matter, 
which  I  have  described  to  you,  with  an  addition  to  the  pre- 
face, and  a  new  title-page,  and  the  book  has  been  repub- 
lished in  its  present  form.     Now  what  is  that  called  ? 

A.  A  "  second  editiouj  improved  and  enlarged." 

Q.  Do  you  think  the  using  the  original  copies  of  the 
book  in  this  edition  makes  any  variation  in  the  case  ? 

A.  In  consequence  of  these  alterations,  I  would  certain- 
ly call  the  work  a  new  edition  enlarged. 

Robert  Miller,  bookseller  in  Edinburgh,  sworn. 

Examined  by  Mr.  Jeffrey. 

Q.  Mr.  Miller,  you  are  a  bookseller  in  Edinburgh  ? 
A.  I  am. 

Q.  You  were  bred  with  the  late  Mr,  Creech  ? 
A.  I  was. 
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Q.  How  long  have  you  been  in  business  ? 
A.   Since  the  year  1794. 

Q.  Have  you  seen  the  second  edition  of  Mr.  Leslie's 
Philosophy  of  Arithmetic  ? 

A.   I  have. 

Q.  And  you  know  that  it  contains  some  valuable  addi- 
tional matter  ? 

A.  I  understood  the  second  edition  contained  a  few  ad- 
ditional sheets. 

Q.  It  contains  a  new  Multiplication  Table ;  a  valuable 
table  of  quarter-squares ;  and  some  important  notes,  making 
in  all  about  twenty  pages  of  new  matter,  with  an  addition 
to  the  preface  describing  these  improvements  ;  and  it  has 
a  new  title-page.  Now,  Sir,  how  would  you  describe  such 
a  publication  ? 

A.  I  have  no  hesitation  in  saying  that  I  would  consider 
myself  entitled  to  call  it  a  neic  edition. 

Q.  Do  you  know  of  any  other  way  of  expressing  such 
improvements,  as  I  have  now  described,  to  the  public  ? 

A.  I  know  of  no  other. 

Q.  If  large  and  valuable  additions  were  made  to  the 
original  work,  would  the  book  thus  enlarged  and  republish- 
ed be  properly  called  a  new  and  improved  edition  ? 

A.  I  would  have  called  it  a  second  edition,  enlarged  and 
improved. 

Q.  Now,  Sir,  look  at  that  book  (shown  Leslie's  Philoso- 
phy of  Arithmetic,  second  edition)  what  is  that  book  called  ? 

A.  It  is  called  "  Second  Edition,  improved  and  en- 
larged." 

Q.  Do  you  think  that  is  a  correct  description  of  the 
book  } 

A.  I  recollect  seeing  this  book  on  the  day  of  its  publi- 
cation.    I  think  the  description  correct, 

Mr.  More. — Q.  What  would  the  public  understand 
from  the  description  given  of  it  in  this  title  page  .-* 

A.  They  would  understand  that  it  was  a  new  edition 
altogether. 

Q,  Have  you  ever  done  such  a  thing  as  has  been  done 
here,  in  the  course  of  your  profession  .'* 

A.  Yes,  I  have  one  instance  distinctly  in  my  recollec- 
tion. Manners  &  Miller  published  a  work  of  the  late  Mrs. 
Elizabeth  Hamilton,  entitled,  "  Popular  Essays,"  of  which 
2000  copies  were  printed  as  the  first  edition.    After  we  had 
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sold  about  1500  copies,  the  sale  of  the  work  became  rather 
slow.  We  stated  to  the  author,  that  if  she  would  add  some 
new  matter,  we  should,  with  her  permission,  print  a  new 
title-page  for  the  remaining  copies,  and  republish  the  work 
as  a  second  edition.  To  this  proposal  the  author  at  once 
agreed,  and  furnished  a  new  preface,  which  was  printed 
along  with  the  new  title-pages,  and  the  book  was  republish- 
ed, and  sold  as  a  second  edition. 

Q.  I  understand  you  to  say,  that  the  public  would  un- 
derstand that  the  whole  work  was  reprinted  .'' 

A.  The  public  would  certainly  understand  that  the 
whole  was  reprinted. 

Mr.  Jeffrey. — And  would  the  public  be  any  thing 
the  worse  for  this  .'' 

A.  Nothing  the  worse. 

Mr.  Jeffrey  here  intimated  to  the  Court  that  the  case 
on  the  part  of  the  pursuer  was  closed. 

Mr.  Forsyth.— Gentlemen  of  the  Jury,  I  must  begin 
w^ith  saying,  that  I  regret  it  has  fallen  to  my  lot  to  address 
you  in  behalf  of  the  defender,  Blr.  Blackwood,  on  the 
present  occasion.  Another  gentleman,  of  great  profes- 
sional knowledge,  had  studied  and  prepared  himself  for 
this  case,  but  in  consequence  of  circumstances  which  are 
pretty  generally  known,  he  was  under  the  necessity  of 
leaving  this  city,  rather  suddenly,  for  England ;  and  in 
this  case,  certainly  requiring  more  time  than  I  have  been 
able  to  bestow  upon  it,  and  which  its  importance  and  no- 
velty in  our  Courts  would  have  required,  had  a  few  days 
longer  time  been  given,  1  would  have  been  relieved  of  the 
task  I  have  undertaken  ;  and  you.  Gentlemen,  would  also 
have  been  relieved,  by  having  a  much  clearer  state  of  my 
client's  case  laid  before  you  than  I  can  be  expected  to  give. 

Gentlemen,  I  now  proceed  to  the  discharge  of  my  duty. 
The  dramatis  jjersonce  in  the  present  case  are,  the  pur- 
suer, Mr.  Leslie,  a  Professor  of  Natural  Philosophy,  and 
an  author.  He  is  the  pursuer  of  this  action  of  damages,  in 
which  he  comes  before  you,  alleging  that  he  has  been  de- 
famed in  his  reputation  as  an  author  ;  hurt  in  his  feelings 
and  patrimonial  interest ;  his  scientific  labours  treated 
lightly ;  and  his  reputation  as  an  honest  man,  and  as  a 
Christian  also,   attacked   and    injured.       And    for   these 
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heavy  wrongs  and  injuries,  he  asks  a  verdict  from  you  of 
JPBObO  damages  against  my  cUent.  On  the  other  hand, 
you  have  my  chent,  Mr.  Blackwood,  a  bookseller,  not  the 
author  of  the  injurious  libels  of  which  the  pursuer  com- 
plains, but  who  is  certainly  responsible,  as  the  publisher, 
for  the  consequences  of  them,  if  you  shall  find  damages  to 
be  due. 

But  this  remark  must  certainly  have  impressed  the 
minds  of  many  of  you,  that  such  an  action  as  this  is  en- 
tirely new  in  this  country.  Where,  Gentlemen,  have  you 
seen  an  instance  of  one  author  attacking  another,  as  to  the 
interpretation  of  tongues,  and  his  merits  and  claims  to 
originality,  in  literary  works,  followed  up  by  actions  of 
damages  ?  We  know  of  none  in  this  country,  we  have 
heard  of  none  in  England  that  have  proved  successful ;  and 
before  I  conclude,  I  shall  show  you  a  case,  ten  hundred 
times  stronger  than  the  present,  where  the  pursuer  proved 
unsticcessful  before  Lord  Ellenborough. 

it  is  necessary  that  I  should  advert  to  the  arrangement 
of  the  case.  A  long,  and,  in  my  opinion,  unnecessary 
statement  of  it,  has  been  gone  into  ;  and  I  shall  follow  the 
example  of  the  pursuer''s  counsel  in  considering  its  details. 
The  first,  and  the  greater  part  of  the  third  issues,  refer 
to  a  remark  of  the  pusuer's  upon  the  Hebrew  language, 
and  a  complaint  of  Mr.  Leslie's,  that  his  Hebrew  scholar- 
ship has  been  vilified  by  the  defender,  and  his  views  mis- 
represented, in  referring  to  a  remark  in  his  book  upon 
Arithmetic,  and  regarding  the  Hebrew  language.  Then 
comes  the  second  question  about  heat,  or  rather,  about  coldy 
as  1  think  it  should  be  called ;  and  here  we  have  a  counter 
issue.  Then  we  have  a  third  about  his  being  called  a 
*'  parrot,"  and  there  also  we  have  a  counter  issue.  Fourth, 
we  have  a  question  about  book  making.  And  last  of  all, 
we  have  a  question  about  the  perverting  the  morals  of  the 
medical  students ;  in  which  the  pursuer  seems  to  take  up- 
on himself,  and  claims  to  be  considered  as  the  Procurator 
Fiscal  of  the  University  of  Edinburgh. 

I  shall  follow  this  order,  Gentlemen,  in  the  remarks  I 
have  to  offer  upon  the  case.     And, 

l*^,  As  to  the  question  about  Hebrew. 

In  the  year  1818  or  1819,  Mr.  Leslie  published  his  book 

upon  Arithmetic  ;  and  how  that  publication  has  given  rise 

to  what  you  have  heard  stated  in  his  favour  this  day,  you 

may  easily  see  beforehand.     He   speaks  of  the  Hebrew 
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language  in  that  publication,  and  I  pray  you  to  attend  to 
Avhat  he  says  of  the  Hebrew  language,  and  also  of  other  lan- 
guages, particularly  the  Greek;  and  about  their  mode  of  ex- 
pressing the  mystical  numbers  of  the  East.  At  p.  218  of  his 
Philosophy  of  Arithmetic,  not  in  the  book  itself,  but  in 
notes  upon  the  text,  he  says,  "  The  oriental  nations  ap- 
pear generally  to  have  I'epresented  the  numbers  as  far  a^ 
1000,  by  dividing  their  alphabet  into  three  distinct  classes. 
But  the  Hebrew,  the  rudest  and  poorest  of  all  written 
languages,  having  only  twenty-two  letters,  could  ad- 
vance no  farther  than  400 ;  and  to  exhibit  500,  600, 
700,  800,  and  900,  it  had  recourse  to  the  clumsy  expe- 
dient of  addition,  by  joining  400  and  100,  400  and  200, 
400  and  300,  400  and  400,  and  400  with  400  and 
100.  The  Arabic  alphabet,  containing  twenty-eight 
letters,  supplied  fully  the  three  classes.  It  is  very  re- 
markable, that,  when  these  letters  are  employed  to  signify 
numbers,  they  are  written  in  the  customary  way,  from  right 
to  left ;  but  in  adopting  the  peculiar  numeral  character 
appropriately  styled  Indian,  the  order  is  inverted,  or  pro- 
ceeds from  the  left  to  the  right.  The  Arabians,  or  Per- 
sians, have  also  another  set  of  symbols,  called  the  Diwunif 
to  express  numbers,  consisting  merely  of  disguised  and 
contracted  words.  This  system  extends  as  far  as  400,000, 
and  is  much  vised  in  the  East  for  keeping  of  accounts." 

At  page  10,  he  refers  to  the  Greek  nations,  and  their 
mode  of  numeration,  in  the  following  manner :  "  The 
Greeks,  after  having  communicated  to  the  founders  of 
Rome  the  elements  of  the  numeral  characters,  which  are 
still  preserved,  again  exercised  their  inventive  genius  in 
framing  new  systems  of  notation.  Discarding  the  simple 
original  strokes,  they  sought  to  draw  materials  of  construc- 
tion from  their  extended  alphabet.  They  had  no  fewer 
tlian  three  different  modes  of  proceeding.  1.  The  letters 
of  the  alphabet,  in  their  natural  succession,  were  employed 
by  them  to  signify  the  smaller  ordinal  numbers.  In  this 
way,  for  instance,  the  Books  of  Homer's  Iliad  and  Odijsscy 
are  usually  marked.  2.  The  first  letters  of  the  words  for 
numerals  were  adopted  as  abbreviated  symbols.  A  simple 
and  ingenious  device  was  used  for  augmenting  the  powers 
of  those  symbols  :  any  letter  inclosed  by  a  line  on  each 
side,  and  another  drawn  over  the  top,  thus,  J~|  ,  being 
made  to  ugniiy  Jive  thousand  times  more.  3.  But  a  mighty 
stride  was  afterwards  made  in  numerical  notation  by  the 
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Greeks,  when  they  distributed  the  twenty-four  letters  of 
their  alphabet  into  three  classes,  corresponding  to  vnits, 
tens,  and  hundreds.  To  complete  the  symbols  for  all  the 
nine  digits,  an  additional  appropriate  character  was  in- 
trodviced  in  each  class. 

*'  This  beautiful  system  was  vastly  superior  in  clearness 
and  simplicity  to  the  combinations  of  strokes  retained  by 
the  Romans,  and  transmitted  by  them  to  the  nations  o^ 
modern  Europe.  It  was  even  tolerably  fitted  as  an  in- 
strument of  calculation,  to  which  the  Roman  numerals 
were  totally  inapplicable. 

"  The  Greek  notation  proceeded  directly  as  far  as  nin& 
hundred  and  ninety-nine ;  but,  by  subscribing  an  iota^  or 
short  dash  under  any  character,  its  value  was  augmented 
a  thousand  fold  ;  or,  by  Avriting  the  initial  letter  of  myriad, 
the  effect  was  increased  still  ten  times  more.  With  the 
help  of  punctuated  letters,  therefore,  it  reached  to  ten  thou- 
sa7id,  comprising  four  terms  of  our  ordinary  scale." 

Gentlemen,  he  did  more  than  this.  After  vilifying  the 
Hebrews,  and  praising  the  Greeks,  he  gives,  in  a  note,  his 
tribute  of  unqualified  praise  in  favour  of  the  mystical  num- 
bers of  the  East.  At  page  227,  he  says,  "  Pythagoras 
brought  from  the  East  a  passion  for  the  mystical  proper- 
ties of  numbers,  under  the  veil  of  which  he  probably  con- 
cealed some  of  his  secret  or  esoteric  doctrines.  He  re- 
garded numbers  as  of  divine  origin,  the  fountain  of  exist- 
ence, and  the  model  and  archetype  of  all  things.  He  di- 
vided them  into  a  variety  of  different  classes,  to  each  of 
which  were  assigned  distinct  properties.  They  were  prime 
or  composite,  perfect  or  imperfect,  redundant  or  deficient, 
plane  or  solid  ;  they  were  triangular,  square,  cubic,  or  py- 
ramidal. Even  numbers  were  held  by  that  visionary  phi- 
losopher as  feminine,  and  allied  to  earth  ;  but  the  orfcZ  num- 
bers were  considered  by  liim  as  endued  Avith  masculine 
virtue,  and  partaking  of  the  celestial  nature. 

Unit,  or  monad,  was  held  as  the  most  eminently  sacred, 
as  the  parent  of  scientific  numbers.  l\co,  or  the  duad, 
was  viewed  as  the  associate  of  the  monad,  and  the  mother 
of  the  elements,  and  the  recipient  of  all  things  material ; 
and  three,  or  the  triad,  was  regarded  as  perfect,  being  the 
ifirst  of  the  masculine  numbers,  comprehending  the  begin- 
ning, middle,  and  end,  and  hence  fitted  to  regulate  by  its 
combinations  the  repetition  of  prayers  and  libations.  It 
was  the  source  of  love  and  symphony,  the  fountain  of  ener- 
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gy  and  intelligence,  the  director  of  music,  geometry,  and 
astronomy.  As  the  monad  represented  the  divinity,  or 
the  Creative  Power,  so  the  duad  was  the  image  of  matter ; 
and  the  triad,  resulting  from  their  mutual  conjunction,  be- 
came the  emblem  of  ideal  forms." 

And  after  going  on  in  this  way  through  all  the  numbers^ 
he  adds,  "  But  it  would  be  endless  to  recount  all  the  vi- 
sions of  the  Pythagorean  school ;  nor  should  we  stop  to 
notice  such  fancies,  if,  by  a  perpetual  descent,  the  dreams 
of  ancient  philosophers  had  not,  in  the  actual  state  of  so- 
ciety, still  tinctured  our  language,  and  mingled  themselves 
with  the  various  institutions  of  civil  life.  The  mystical  pro- 
perties of  numbers,  originally  nursed  in  the  sombre  imagina- 
tion of  the  Egyptians,  were  eagerly  embraced  by  the  Jewish 
Cabalistic  writers,  and  afterwards  implicitly  adopted  by  the 
fathers  of  the  Christian  church.  But  those  fancies  maintain- 
ed an  ascendency  in  public  belief  until  a  very  late  period, 
nor  were  the  Reformers  themselves  exempt  from  their  in- 
fluence. Luther,  whose  vigorous  mind  was  yet  deeply  tinc- 
tured with  the  credulity  of  his  age,  was  accustomed  to  vene- 
rate certain  numbers  with  a  species  of  idolatry.  Peter  Buri- 
gus,  canon  of  Bergamot,  published,  in  1585,  a  thick  quarto, 
De  Mysticis  Numerorum  significationibiis,  chiefly  with  a 
view  to  explain  some  passages  in  the  Old  and  New  Testa- 
ment. The  famous  number  of  the  Beast,  666,  which  has 
so  often  tortured  the  ingenuity  of  the  expounders  of  the 
Apocalypse,  is  regarded  by  some  divines  as  of  Egyptian 
descent,  the  archetype  of  the  three  Monads,  and  combin- 
ing the  genial  and  sidereal  powers ;  being  indeed  only  the 
sum  of  all  the  terms  of  the  magic  square  of  6,  the  first 
of  the  perfect  numbers,  and  dedicated  to  the  sun.  But 
we  still  see  the  predilection  for  Luther's  favourite  number, 
seven,  strongly  marked  in  the  customary  term  of  appren- 
ticeships, in  the  period  required  for  obtaining  academical 
degrees,  and  in  the  legal  age  of  majority." 

Professor  Leslie  had  thought  fit,  in  this  way,  to  vilify 
the  Hebrew,  and  praise  the  Greek  language  ;  and,  Gentle- 
men, you  have  heard  from  the  mouth  of  the  witnesses  for 
the  pursuer  himself,  what  is  truly  the  state  of  the  fact, 
that  it  is  not  true,  that, — in  the  Hebrew  mode  of  nota- 
tion,— (at  least  of  that  Hebrew  which  we,  of  the  Church 
of  Scotland,  understand  to  be  Hebrew,  and  which  has  been 
handed  down  to  us  from  the  days  of  Esdras,) — the  He- 
brews are  not  under  the  necessity   of  having  recourse  to 
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the  clumsy  expedient  of  addition  to  express  numbers.  The 
Hebrew  language  contained  twenty-two  distinct  letters, 
by  which  the  numbers  were  expressed.  In  our  own  al- 
phabet are  to  be  found  letters  which  might  have  been 
Avanted — such  as  c  hard  and  soft,  i  and  j',  s  long  and  short, 
and  some  others,  which  being  taken  away  would  leave  not 
more  than  twenty-two  letters  in  our  alphabet ;  but  the  He- 
brew had  twenty-two  original  letters,  and  had  also  five 
final  letters ;  the  final  letters  being  used  in  this  way — the 
letter  s  with  us,  is  generally  printed  y  long  in  the  middle, 
and  s  round  at  the  ends  of  the  words.  The  Hebrew,  in 
like  manner,  had  five  letters,  which  were  written  different- 
ly at  the  ends  of  the  words,  and  these  were  called  final 
letters.  Taking  the  twenty- two  original  letters,  and  add- 
ing the  five  final  letters,  it  had  twenty-seven  letters  to 
mark  the  numbers.  This  has  been  explained  to  you  by  the 
witnesses  for  the  pursuer,  who  have  told  you  that  by  means 
of  these  twenty-seven  letters,  the  Hebrews  go  on  to  mark 
numbers  to  1000,  dividing  the  alphabet  into  three  series — 
9,  9,  and  9 ;  the  first  nine  signifying  units,  the  second 
9,  tens,  and  the  third  9,  hundreds.  These  being  used 
as  the  present  numerals  of  the  Arabic,  or  unwritten  cha- 
racters— 1,  2,  3,  4,  5,  6,  7,  8,  9,  and  a  cypher,  0,  and 
then  2  and  a  cypher,  0, — and  thus  the  Hebrew  could  go 
on  as  far  as  we  do.  It  was  not  necessary  for  the  He- 
brews, therefore,  as  Professor  Leslie  says,  to  have  recourse 
to  the  clumsy  expedient  of  addition  to  express  numbers 
above  400, because  the  first  of  the  final  letters  expressed  500, 
the  second  600,  and  so  on ;  and  this  has  been  the  case  since 
the  days  of  Esdras.  Some  Reverend  and  learned  gentlemen 
have  told  you  this  day,  that  a  majority  of  learned  Rabbis 
think  this  is  not  the  case,  and  that  a  respectable  minority 
think  that  it  is  so.  Gentlemen,  Cicero  has  said  in  Latin,  what 
I  m.ay  be  permitted  to  tell  you  in  English,  that  *'  there  is 
nothing  so  absurd  but  what  some  wise  man  has  said." — 
Look  at  what  this  pursuer  says  of  the  Roman  language. 
He  has  not  said  that  the  language  of  the  Romans  is  the 
rudest  and  poorest  of  all  written  languages — no  such  thing. 
Gentlemen.  They  were  not  a  barbarous  people,  they  were 
a  nation  of  warriors  and  heroes,  and  could  not  therefore 
have  been  accused  of  gross  ignorance,  nor  could  it  be  said 
that  their  language  was  the  rudest  and  poorest  of  all  writ- 
ten languages.  But,  Gentlemen,  you  must  all  be  familiar 
•\\\\h  their  mode  of  marking  the  number  of  the  chapters, 
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as  you  find  it  in  your  Bibles  ;  and  which   is  done   in  this 
manner;  I  denotes  07ic,  (I)  ;   I  and  I  denotes  two,   (II)  ; 
I  and  I  and  I,  put  together,   denotes  three,   (III)  ;   I  be- 
fore V,  or  one  deducted  from  five,  denotes  Jour,  (IV)  ;  — 
V  denotes^ft' — V  and  I,  or  one  added  to  Jive,  denotes  .vi.r, 
(VI)  ;   I  before  X,  or  one  deducted  from  ten,  denotes  nine, 
(IX) ;  X  and  I,  or  one  added  to  ten,  denotes  eleven,  (XI) ;  X 
and  I  and  X,   or  ten  and  one  deducted  from  ten,  denotes 
nineteen,  (XIX)  ;  and  X  and  X  and  I,  or  ten  and  ten  and 
one,  denote  twenty-one,  (XXI),  and  so  on  ;  the  chfficulty 
of  the  operation,  and  the  unfitness  of  the  cliaractejs  for  nu- 
merical computation,  constantly  increasing  in  arithmetical 
progression.     And  yet  this  is  the  style  in  which  the  learn- 
ed Romans  went  on  in  noting  numbers ;   yet  the  Roman 
language  is  not  called  by  Mr.  Leslie  the  rudest  and  poor- 
est of  all  written  languages,  on  account  of  its  unfitness  for 
arithmetical  calculation.     Then  the  learned  Professor  says, 
a  "  mighty  stride''"'  was  made  by  the  Greeks  in  the  perfec- 
tion of  their  alphabet.     Gentlemen,  what  was  it  ?     They 
had  only  twenty-four  letters,  they  had  not  twenty-seven, 
because  they  had  not  the  three  nines,  which  are  necessary 
for  carrying  the  numbers  as  far  as  1000,  at  least  this  is 
what  Professor  Leslie  says.     What  did  the  Greeks  do  by 
their  "  mighty  stride  .?"     VVhy,  Gentlemen,  they  borrozced 
three  letters  from  the  Hebrew  alphabet.     But,  Gentlemen, 
they  are  elegant  and  improved  in  their  m.anners  and  mode 
of  notation,  and  they  have  made  a  "  mighty  stride^''  in  the 
improvement  of  their  alphabet.     No  credit  is  given  to  the 
rude  and  ignorant  Hebrews  for  the  improvement  of  their 
language,  after  their  retvirn  from  the  Babylonish  captivity, 
although  that  did  not  consist  in  their  borrowing  a  few  let- 
ters from  their  neighbours,  the  Hebrews,but  in  the  invention 
of  five  new  final  letters.    No,  no.  Gentlemen,  that  would  not 
have  suited  the  views  of  the  learned  Professor.     And  what 
did  the  Greeks  do  farther.-^  (Mr.  Foi'syth  was  here  proceed- 
ing to  read  from  a  written  paper  he  held  in  his  hand,  refer- 
ringtothe  " mother alphabet"of  the  Greeks, which  was  styled 
the  Hebrew,  when  he  was  interrupted  by  Mr.  Jeffrey,  who 
objected  to  this  course,  as  being  a  quotation  from  written 
evidence,  which  had  not  been  proved  and  ])ut  on  record. 
The    Chief  Commissioner  stated,   that  nothing  of  conse- 
quence had  yet  been  done  to  call  for  animadversion  from 
the  bench,  but  that  Mr.  Forsyth  could  not  be  allowed   to 
quote  from  written  documents  which  had  not  been  put  in 
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evidence.    Mr.  Forsyth  rejoined,  that  he  would  quote  from 
the  law  books;  whereupon,   Mr.  Coekburn  observed  that 
the  pursuer''s  counsel  would  not  differ  with  him  upon  that 
subject — that  was  quite  another  affair.     Mr.  Forsyth  then 
resumed  his  argument.)  Gentlemen,  this  is  the  fact  as  to  the 
language  of  the  Hebrews,  even  from  the  proof  led  on  the 
part  of  the  pursuer.     Mr.  Leslie  having  made  these  harsh 
statements  regarding  the  language  of  the  Bible,  it  would 
have  been  strange,  indeed,  if,  in  this  country  of  Christians, 
some  notice  should  not  have  been  taken  of  his  assertion, 
that  the  Hebrew  was  the  rudest  and  poorest  of  all  written 
languages,  and  that  it  had  recourse  to  the  clumsy  expedient 
of  addition  in  expressing  numbers,  while  the  Greek  lan- 
guage was  praised  in  such  lofty  terms.     Then,  Gentlemen, 
think  of  his  comparison  of  a  most  important  part  of  the 
Christian  Revelation;  that  of  St.  John,  to  the  Pythagorean 
fancies,  and  the  dreams  of  ancient  philosophers.  If  all  this 
Avas  to  be  found  in  a  book  published  hei'e,  in  this  Christian 
land,  and  where  we  have  a  free  press,  it  would  have  been 
strange,  indeed,  if  it  had  not  been  noticed.  The  pursuei*,  Mr, 
Leslie,  the  author  of  these  statements,  is  a  Professor  of  Nar 
tural  Philosophy  in  the  University  of  this  City ;  he  is  cele- 
brated for  his  scientific  researches ;  he  is  known  over  the 
world  as  a  man  of  letters  ;  he  has  received  medals  of  distinc- 
tion, and  compliments  for  his  learning  and  researches ;  he 
has  been  elected  a  Member  of  the  National  Institute  of 
France,  on  account  of  his  discoveries  in  science ;  and  he  has 
exhibited  his  experiments  in  London  before  the  Royal  So- 
ciety, and  elsewhere,  with  universal  applause  ;  and  yet,  in  a 
book  written  and  published  by  him  upon  the  Philosophy  of 
Arithmetic,  he  makes  reference  to  the  canon  of  Scripture 
in  a  way  and  manner  most  reprehensible.     Gentlemen,  he 
is  a  teacher  of  youth,  privileged  by  his  situation,  and  paid 
by  the  public,  and  yet  he  puts  forth  a  statement,  going  en- 
tirely out  of  his  way  for  that  purpose,  in  a  book  upon 
Arithmetic,  in  which  he  compares  the  holy  Apostle,  St. 
John,   to  the  heathen  philosopher  Pythagoras.     Such  a 
statement   called   forth   animadversion,    and   no   wonder 
though  it  was  severe.     The  article  has  been  read  to  you 
in  detailed  extracts,  and  the  writer  of  it  has  been  accused 
of  being  actviated  by   malice  against  the  pursuer;   but, 
Gentlemen,  I  beg  you  will  read  the  context,  and  not  take 
your  impressions  of  that  stricture  upon  the  pursuer's  writ- 
ings from  the  garbled  and  partial  extracts  taken  from  it. 
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It  begins  thus,  "  Mr.  Editor,"  (Mi'.  Blackwood,  you  know. 
Gentlemen,  is  a  bookseller  and  the  publisher  of  a  work 
which  has  a  very  great  circulation,  a  periodical  Magazine,  in 
the  35th  number  of  which,  at  p.  501,  there  is  the  following 
statement,)  "  Mr.  Editor,  Dublin,  Jan.  20th.  1820. — In  a 
trifling  composition  I  sent  you  some  time  ago,  it  was  assert- 
ed that  Professor  Leslie  had  thought  proper  to  pass  a  heavy 
censure  on  the  Hebrew  language,  in  his  Philosophy  of  Arith- 
metic ;  though,  as  I  added,  it  could  be  proved  from  his  own 
writings,  nay,  from  the  very  passage  that  contained  the 
charge,  that  he  is  ignorant  even  of  the  alphabet  of  the  lan- 
guage on  which  he  thus  presumed  to  offer  an  animadver- 
sion. The  professional  dictum  alluded  to  is  this  : — '  The 
Oriental  nations  appear  generally  to  have  represented  the 
numbers  as  far  as  one  thousand,  by  dividing  their  alpha- 
bet into  three  distinct  classes,  but  the  Hebrew,  the  rudest 
and  poorest  of  all  written  languages,  having  only  twen- 
ty-two letters,  could  advance  no  farther  than  400,  and  to 
exhibit  500,  600,  700,  800,  and  900,  it  had  recourse  to  the 
clumsy  expedient  of  addition,  by  joining  400  and  100, 
400  and  200,  400  and  300,  400  and  400,  and  400  with 
400  and  100.'  Philosophy  of  Arithmetic,  p.  218. 

"  The  rudest  and  poorest  of  all  written  languages  I 
By  my  troth,  Mr.  John  Leslie,  these  be  bitter  words  !  but 
the  latter  part  of  the  sentence,  by  displaying  the  utter  ig- 
norance of  the  Professor,  happily  renders  the  railing  of  the 
former  perfectly  innocent.  Indeed,  so  much  ignorance  and 
impertinence  combined,  will  hardly  be  found,  in  so  short 
a  compass,  in  the  works  of  any  other  writer  of  the  smallest 
literary  character.  The  merest  smatterer  in  Hebrew.  Any 
one  who  had  read  the  first  page  of  a  grammar,  could  have 
informed  Mr.  Leslie,  that  the  Hebrews  had  not  recourse 
to  the  clumsy  expedient  of  which  he  accuses  them,  and  that 
their  alphabet  supplied  them  with  characters  sufficient  for 
expressing  numbers  as  far  as  a  thousand.  It  is  clear  that 
the  Professor  was  totally  unacquainted  with  the  letters  of 
the  language  he  was  criticising,  or  he  would  have  known 
that  the  five  finals  (technically  called  Camnephatz)  are  used 
to  express  the  five  last  hundreds ;  (there  is  a  star  before 
the  word  "  Camnephatz,^'  referring  to  a  note  at  the  bottom 
of  the  page,  where  the  final  letters  with  the  corresponding 
numbers  are  marked,)  and  therefore,  that  the  glory  of  in- 
venting the  expedient,  which  he  describes  with  such  im- 
posing minuteness  of  detail,  is  due  entirely  to  himself.     So 
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much  for  his  qualifications  to  decide  on  the  merits  of  He- 
brew. 

*'  But  it  appears  to  me  that  he  has  a  peculiar  pique 
against  the  language, — that  his  censure  arises  as  much 
from  spleen  as  ignorance ;  for  the  Roman  method  of  no- 
tation is  still  more  clumsy  than  this  fancied  Hebrew  sys- 
tem— not  only  their  hundreds  but  their  tens,  and  even 
their  units,  being  formed  by  repeated,  and  often  very  cum- 
brous additions  :  and  yet  Mr.  Leslie  does  not  pour  forth 
the  vials  of  his  wrath  on  the  language  of  Latium  ;  nay,  he 
even  finds  in  this  unwieldy  notation,  "  a  sample  of  a  phi- 
losophic language,""  (p.  210.)  Nor  is  he  angry  with  the 
Greeks,  (whose  system  he  highly  panegyrizes,  p.  11,  &c.) 
although  he  knows  that  their  alphabet  is  as  insufficient  for 
the  purposes  of  notation  as  he  supposed  Hebrew  to  be, 
and  that  they  are,  in  consequence,  obliged  to  borrow  three 
letters  to  supply  the  defect.  I  am  pretty  sure  he  does  not 
know  the  source  from  which  they  were  borrowed  ;  and  he 
may,  perhaps,  be  somewhat  astonished  that  these  three 
letters  were  lent  to  the  rich  Greeks,  by  the  poor  Hebrews; 
Bau  (6),  Koppa,  (90)  and  Sanpi,  (900)  being  only  Vau, 
Koph  and  Tzaddi.  (There  is  a  foot  note  here,  by  the  wri- 
ter of  the  paragraph  thus — '*  Koph  is  100;  but  as  the 
Greeks  borrowed  Tzaddi  final  for  900,  they  were  compell- 
ed to  use  some  letter  different  from  Tzaddi  for  90,  and  they 
took  the  next  to  it,  p.)  It  may  be  also  new  to  him,  that  the 
two  mathematical  words  of  eastern  origin,  Sepher,  (p.  112) 
and  Karatha  (p.  133.)  the  only  two  oriental  words  of  any 
consequence,  I  believe,  which  he  quotes,  are  Hebrew — 
"JBD  numeravit,  and  PTO    secuit.      They  may  be  Arabic 

also  ;  but  to  enter  into  the  controversy  respecting  the  com- 
parative superiority  of  Hebrew  and  Arabic,  for  the  edifi- 
cation of  Professor  Leslie,  would  be  as  profitable  as  to  set 
about  demonstrating  the  seventeenth  proposition  of  Eu- 
clid's twelfth  book,  to  a  person  who  did  not  know  a  right 
line  from  a  curve,  much  less  a  polyhedron  from  a  sphere. 

**  I  do  not  well  know  how  to  account  for  this  pique.  The 
only  reason  the  learned  Professor  seems  to  assign,  is  the 
smallness  of  the  alphabet :  certainly  a  very  characteristic 
objection  for  an  arithmetician,  who  values  every  thing  by 
number.  But  though  this  principle  may  look  very  well 
in  the  golden  regulations  of  the  rule  of  three,  I  am  in- 
clined to  think  it  does  not  succeed  altogether  in  languages ; 
for  thus  the  dialect  of  Homer  could  be  calculated  to  be  far 
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inferior  to  the  Romaic^  and  the  tongue  of  his  majesty^  thef 
Emperor  of  all  the  Russias,  would  take  lead  of  the  other 
languages  of  Europe  by  a  considerable  majority.  We 
must  look,  therefore,  for  some  other  reason  ;  and  perhaps 
we  may  find  it  in  the  unhappy  circumstances  in  which  He- 
brew is  placed — it  is  the  language  of  the  Old  Testament ; — 
the  language,  as  a  philosopher  like  Mr.  Hume,  or  a  parti- 
zan  of  Mr.  Hume's,  would  say,  dedicated  to  superstition, 
and  is,  therefore,  like  every  thing  else  connected  with  such 
a  cause,  to  be  attacked  by  that  tolerant  and  equitable  sect 
per  fas  et  nejas.  But  in  doing  so,  I  may  be  permitted  to 
remark,  there  should  be  some  little  knowledge  of  the  ground 
displayed.  It  is  not  good  generalship  to  entrust  even  the  de- 
tails of  a  siege  to  a  blundering  gunner,  or  a  rash  volunteer. 
And  I  must  consider  the  Professor  as  a  most  unfortunate, 
though  perhaps  a  courageous  enfant  perdu,  after  this  spe- 
cimen of  his  skill,  although  he  may  be  enlightened  enough, 
in  other  respects,  to  be  entitled  to  sneer  at  the  credulity  of 
Luther,  the  dreams  of  the  Christian  Fathers,  and  the 
'  fancies'  of  St  John,''  p.  230. 

"  Professor  Leslie's  mistake,  it  may  be  said,  is  a  mere 
trifle,  not  worth  the  paper  employed  in  exposing  it.  It  is 
true,  indeed,  that,  as  no  man  is  actually  bound  to  know 
Hebrew,  there  is  no  great  disgrace  in  making  an  errone- 
ous assertion  concerning  this  language ;  but  I  assert,  that 
no  man  has  a  right  to  pass  a  dogmatical  and  insolent  judg- 
ment on  any  branch  of  knowledge  whatever,  of  which  he 
is  so  wretchedly  ignorant  as  not  to  know  its  first  elements. 
Mr.  Leslie  would  look,  with  deserved  contempt,  on  him 
who  should  venture  to  call  Euclid  a  poor  mathematician,  if 
the  very  sentence  which  conveyed  the  charge  furnished 
also  a  proof  that  the  critic  was  ignorant  of  the  definitions 
of  geometry.  And  how  are  we  to  look  on  the  Professor 
himself.''  He  may  believe  me  when  I  tell  him,  that,  in  the 
eyes  of  those  who  know  any  thing  of  the  subject,  he  makes 
as  awkward  a  figure  as  the  most  deficient  digit  he  ever  '  cau- 
sed modify.'  (There  is  a  foot  note  as  to  this  expression ; 
the  writer  says — An  elegant  phrase  of  Mr,  Leslie's — "  To 
transform  the  ordinary  characters,  (says  Mr.  Leslie,  p.  117.) 
therefore,  into  deficient  digits,  I  have  caused  modify  their 
shape  thus" — (then  he  writes  the  letters  sidexmys) — and  a 
very  wise  and  pretty  modification  it  is.  For  the  puzzle  it 
occasions,  you  need  only  look  into  the  work.)  He  may  al- 
so assure  himself  that  the  rule,  ne  sutor  ultra  crepidam, 
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is  truly  a  golden  one.  He  is,  perhaps,  a  mighty  respec*- 
table  third  or  fourth-rate  mathematician,  a  refrigerator 
of  any  rate  he  pleases,  and  an  arithmetician  scarcely  se- 
cond to  Cocker  himself;  but  when,  on  the  strength  of 
these  qualifications,  he  thinks  fit  to  step  into  philosophy^ 
or  to  invade  the  province  of  critics  and  scholars,  nothing 
can  be  more  pitiful.  And  yet  (page  232)  he  blames  Jo- 
seph Scaliger  (whose  name  as  a  man  of  learning  is  rather 
higher  than  Mr.  Leslie's  as  a  mathematician)  for  quitting 
his  usual  studies  to  meddle  with  mathematics.  So  easy  is 
it  to  perceive  the  *  presumptive  dogmatism'  of  another, 
and  to  overlook  our  own  ! 

"  You  perceive  I  have  not  said  a  word  in  defence  of  the 
Hebrew  language  :  I  thought  it  would  be  ridiculous  to  of- 
fer any  agamst  such  an  assailant.  I  shall,  however,  add, 
that  those  who  are  acquainted  with  it,  know,  that  for  sim- 
plicity of  construction,  regularity  of  derivation,  concise- 
ness, perspicuity,  and  force,  it  is  not  equalled  by  any  lan- 
guage in  the  world ;  but,  on  this  occasion,  I  need  not  ap- 
peal to  Hebrew  scholars :  he  who  reads  the  Bible  in  his 
vernacular  tongue  will  agree  with  me,  that  the  man  who 
attributes  the  extreme  of  rudeness  and  poverty  to  the  lan- 
guage of  the  sublime  lyric  effusions  of  Isaiah,  the  energe- 
tic drama  of  Job,  the  unrivalled  pastoral  of  Ruth,  not  to 
mention  other  splendid  passages  of  Scripture,  which  in- 
stantly crowd  on  the  memory,  must  be  satisfied  to  lie  un- 
der the  imputation  of  pitiable  ignorance,  or  still  more  piti- 
able prejudice. 

"  Apologizing  for  the  length  of  this  letter,  which  has 
grown  to  a  much  greater  size  than  I  intended,  I  am,  Sir, 
your  most  obedient  servant." 

Now,  Gentlemen,  this  is  the  statement ;  and  the  ques- 
tion is,  whether  the  pursuer,  Mr.  Leslie,  is  able  to  esta- 
blish that  this  statement  was  made  against  him  through 
malice ;  or  whether  it  is  a  reasonable  statement,  and  with- 
in the  limits  of  fair  discussion.  This  question  is  put  to 
you  in  one  of  the  issues,  in  the  following  words,  1st, 
"  Whether  the  whole,  or  any  part  of  the  said  words  are  of 
and  concerning  the  pursuer,  and  whether  the  pursuer  is 
therein  falsely,  maliciously ^  and  injuriously  represented, 
and  held  up  to  ridicule  and  contempt,  as  ignorant  of  the 
Hebrew  language,  and  even  of  the  Hebrew  alphabet,  or 
as  being  guilty  of  impertinence,  or  of  disliking  the  He- 
brew language,  merely  because  it  is  the  language  of  the 
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Old  Testament,  and  to  be  attacked,  per  Jus  el  nefas  ;  or  as 
being  an  eiif'ant  perdu.'''' 

Now,  the  question  for  you  to  try  is,  Is  it  here  made  out 
that  the  writer  of  the  article  I  have  read  to  you,  published 
that  statement  /rom  malice  to  the  person  of'  Mr.  Leslie^  or 
is  it  a  lawful  criticism  on  a  printed  work  given  to  the  world  ? 

There  is  another  question  for  your  consideration  in  the 
issues.  Did  the  pursuer,  Mr.  Leslie,  go  out  of  his  way  to 
attack  the  Hebrew  language,  merely  because  it  was  the 
language  of  the  Bible,  or  did  I  step  out  of  my  way  to  de- 
fend it  ?  Mr.  Leslie  published  a  book  on  Arithmetic,  and 
in  it  he  attacks  the  language  of  Scripture,  and  the  holy 
apostles  of  the  Christian  religion,  and  I  stood  up  and  op- 
posed him  ;  and  the  question  is,  Who  went  out  of  his  way, 
and  committed  an  offence  in  this  matter?  That  is  the  pro- 
per question  for  you  to  determine. 

Gentlemen,  we  have  in  this  country  the  liberty  of  the  press. 
It  is  a  free  press — we  may  write  and  print  what  we  please — 
we  have  liberty  to  do  so — but  we  may  be  punished  for  do- 
ing so  if  we  go  beyond  the  bounds  of  fair  criticism.  My 
plea  is,  that  the  criticism  in  the  article  I  have  read  to  you 
is  lawful  criticism.  If  any  person  places  himself  in  a  pub- 
lic situation,  his  public  conduct  may  be  scanned  and  criti- 
cised through  the  press.  For  instance,  if  he  holds  a  public 
situation  under  government,  his  conduct  in  that  situation  is 
the  subject  of  fair  animadversion.  In  another  way,  a  per- 
son may  place  himself  in  a  situation  which  may  expose  him 
to  free  and  full  discussion.  If  he  should  become  an  author, 
and  publish  his  writings  to  the  world,  and  if  I  only  attack 
him  as  an  author  and  criticise  his  writings,  I  am  only  exer- 
cising the  rights  of  a  British  subject  in  availing  myself"  of  the 
liberty  of  the  press.  The  Uberty  of  the  press  in  this  country 
is  well  known  to  you.  We  are  at  full  liberty  to  discuss  the 
public  conduct  of  public  men,  and  to  attack  or  defend  the 
measures  of  government,  and  to  maintain  the  rights  of  the 
people  through  the  medium  of  the  press — we  may  say  what 
we  think  fit  of  Mr.  Pitt,  Lord  Londonderry,  and  Mr.  Van- 
sittart,  or  any  other  minister  of  the  crown,  in  regard  to 
their  public  measures ;  but  if  we  go  out  of  that  path,  if 
we  step  into  the  walks  of  private  life,  and  accuse  them  as 
bad  men,  as  guilty  of  misconduct  and  neglect  of  duty  in 
their  relative  situations,  as  husbands  or  fathers;  if  we 
enter  their  private  dwellings,  and  thus  attack  them,  it  will 
be  no  excuse  for  us  to  say,  that  they  are  public  met),  and 
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the  servants  of  the  puhhc.  But  if  we  merely  attack  theit 
measwes^  and  are  found  fault  with  for  doing  so,  our  an- 
swer is,  they  have  put  it  in  the  power  of  the  pubhc  to  do 
so,  by  accepting  of  a  public  office  ;  and,  in  regard  to  that 
office,  they  are  the  servants  of  the  public,  and  the  pro- 
perty of  the  public.  In  like  manner,  if  an  instructor  of 
youth  in  his  discourses  to  his  pupils,  should  instil  into  their 
minds  principles  contrary  to  the  established  faith,  whether 
as  a  professor  in  an  university,  or  as  a  private  teacher;  or, 
if  the  ministers  of  the  Gospel  in  the  pulpit,  (and  the  people  of 
this  free  protestant  country  do  not  go  to  private  houses  to 
be  instructed  by  their  priests,  but  to  church.)  should  do  the 
same  thing,  and  we  should  find  fault  with  them  for  doing 
so,  through  the  medium  of  the  press — we  do  nothing  but 
attack  them  in  their  public  characters,  and  we  are  entitled  to 
do  so.  I  need  not  tell  you,  Gentlemen  of  the  Jury,  that 
all  this  is  right,  and  as  it  ought  to  be  in  this  free  country. 
By  this  means, — by  means  of  the  press, — the  ministers  of 
the  government  may  be  told  when  they  go  wrong,  and  their 
improvident  and  ruinous  measures  may  be  checked  ;  at 
least,  they  may  be  instructed  by  means  of  the  press.  This 
advantage  we  possess  as  a  free  people  above  all  other  na- 
tions. But,  Gentlemen,  this  instrument,  the  press,  so 
powerful  in  itself,  and  so  beneficial  and  salutary  when  well 
directed,  is  very  liable  to  abuse.  One  author  may  publish 
the  most  violent  and  abusive  calumnies  against  an  indivi- 
dual in  office — he  may  accuse  him  of  vice,  injustice,  and 
neglect  of  duty — and  he  may  do  this  lawfully;  but  if  one 
man  is  thus  entitled  to  accuse  another,  in  the  face  of  the 
world,  of  violence  and  corruption,  through  the  medium  of 
the  press,  another  may  lawfully  use  that  engine  to  check 
and  correct  such  statements,  if  they  be  false.  In  like  man- 
ner, if  an  author  pubhshes  a  work,  in  which,  the  moment  it 
comes  into  the  hands  of  the  public,  it  is  discovered  that 
there  are  errors,  mistakes,  and  fallacies ;  another  author 
may  lawfully  publish  a  work  to  correct  these  mistakes  and 
fallacies.  If,  in  a  book  published  and  given  to  the  world, 
(as  is  the  case  here,)  such  fallacies  occur — and  it  cannot  be 
said  that  the  pursuer  is  infallible  in  his  publications, — an- 
other writer  may  challenge  the  dogmas  it  contains;  and 
he  is  entitled  to  do  so.  If  he  keep  to  the  book,  and  does 
not  go  out  of  his  way,  to  attack  the  author  in  his  private 
capacity,  he  does  no  more  than  what  he  is  entitled  to  do. 
It  is  no  ground  of  complaint  against  such  criticism,  to  say, 
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<*  It  is  very  true,  you  have  not  attacked  me  personally^  as 
a  private  individual,  but  you  have  attacked  me  as  an  au- 
thor— you  have  cut  up  my  book — my  books  won't  sell,  if 
you  are  allowed  to  hack  and  tear  at  them   in  this  way  ;   I 
^et  large  sumsof" money  for  my  books  from  Mr.  Blackwood, 
Messrs.  Bell  and  Bradf'ute,  &c.  and  they  won't  look  at  any 
more  of  my  books,  if  you  thus  go  on   to  run  them  down." 
My  answer  is,  that  I  am  entitled  to  bring  forward  against 
such  works  all  the  wit,  and  sarcasm,  and  ridicule  that  I  am 
possessed  of ;  and   to  chastise   the  author  of  them   for  his 
ignorance  and  presumption,   if  I   think  he   has  fairly  sub- 
jected himself  to  such  treatment.      This  I  may  lawfully  do, 
if  I  keep  to  a  fair  criticism  upon  the  author  and  his  works. 
If  I  keep  to  these  rules,  it  is  impossible  that  I  can  be  found 
fault  with  in  a  Court  of  Justice.      (The  learned  gentleman 
here  referred,  in  support  of  his  argument,   to  cases  tried 
before   Lord  Ellenborough   in   England,  and  to   Starkie's 
Treatise  on  the  law  of  Slander.     He  also  referred  to  a  case 
tried  before  the  same  judge,  and  reported  by  Campbell, 
where  his  lordship  laid  down  the  law — that  authors  and 
their  works   were    the  fair  subjects  of  the  severest  criti- 
cisms ;  and  then  proceeded,^ — Gentlemen,  I  shall  now  re- 
fer you  to  a  case  much  stronger  than  the  present.     It  is  the 
case  of  Sir  John  Carr,  Knight,  v.  Hood,  also  to  be  found 
in   Starkie's  book,  (p.  26*6.)     Sir  John  had  travelled  over 
different  parts  of  tne  Continent,  and  of  this  country  also, 
and  had  published  the  result  of  his  observations,  under  the 
title  of  "  A  Stranger  in  Italy" — "  A  Stranger  in  France" — 
"  A  Stranger  in  Ireland"—- and  so  forth.  And  while  a  simi- 
lar work,  containiniT  an  account  of  the  observations  he  had 
made  in  a  tour  through  Scotland,  was  in  the  press,  a  person 
wrote  a  book,  and  published  it,  in  which  he  supposes  that 
these  productions  were  the  works  of  Sir  John  Carr,  and  he 
supposes  Sir  John  to  be  sitting  in  his  study  writing  out  his 
notes  biforc  setting  out  upon  his  Irish  tour,  and  treats  him 
in  such  a  manner  as  to  make  him  ridiculous,  representing 
him  as  complaining  of  its  being  an  uphill  work,  and  floun- 
dering in  the  midst  of  it ;  and  he  prefixes  to  the   book  a 
picture  of  Sir  John  on  his  return  from  Ireland,  weeping, 
and  holding  a  handkerchief  to  his  face,  with  a  man  behind 
him,    bending   under  a    load    of  books,    marked    as     Sir 
John's    Notes    of   his    tour,   and  carrying    his     wardrobe 
in  a    pocket    handkerchief.       But,     Gentlemen,    it    will 
be  better  that  I  read   the  case  to  you,  and,   in  doing  so, 
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I   shall  keep  strictly  to  the  law  report.     The  declaration, 
or  the  summons,  as  we  may  call  it,  (Mr.  JeflPrey  here  said, 
— The  declaration  is  not  the  summons,  but  what  is  equiva- 
lent in  England  to  our  condescendence,  containing  a  speci- 
fication of  the  facts,)  Mr.  Forsyth. — The  declaration  then 
states, — That  the  plaintiff  "  had  been  the  author  of  several 
productions,  called,  &c.  but  that  the  defendant,  intending  to 
expose  him  to  contempt  and  ridicule,  had  pubhshed  a  ma- 
licious and  defamatory  libel  concerning  the  said  Sir  John, 
intituled,   '  My  Pocket-Book,  or  Hints  for  a  righte  merrie 
and  conceited  tour,  to  be  called,  the  Stranger  in  Ireland  in 
1805,  by  a  Knight  Errant.' "     The  same  libel,  containing 
a  malicious  and  defamatory  print  of  and  concerning  the 
said  Sir  John  and   his  books,  called  "  Frontispiece,"  and 
intituled,  "  The  Knight  leaving  Ireland  with  regret ;"  and 
representing,  in  the  said  print,  a  certain  false,  scandalous, 
malicious,  defamatory,  and  ridiculous  representation  of  the 
said  Sir  John  in  the  form  of  a  man  of  ludicrous  and  ridi- 
culous appearance,  holding  a  pocket  handkerchief  to  his 
face,   and  appearing  to  be  weeping ;  and  also  a  certain 
false,  malicious,  and  ridiculous  misrepresentation  of  a  man 
of  ludicrous  and  ridiculous  appearance,  following  the  repre- 
sentation of  Sir  John,  representing  a  man  loaded  with  and 
bending  under  the  weight  of  three  large  books,  one  of  them 
having  the  word  "  Baltic"  printed  on  the  back  thereof,  and  a 
pocket  handkerchief  appearing  to  be  held  in  one  of  the 
hands  of  the  said  representation  of  a  man,  and  the  corners 
thereof  appearing  to  be  held  or  tied  together  as  if  contain- 
ing something  therein,  with  the  printed  word  "  wardrobe" 
depending  therefrom,  for  the  purpose  of  rendering  the  said 
Sir  John  ridiculous,  and  thereby  meaning  that  one  copy  of 
the  said  first  mentioned  book  of  the  said  Sir  John,  and 
two  copies  of  the  book  of  the  said   Sir  John,   secondly 
above  mentioned,  were  so  heavy  as  to  cause  a  man  to  bend 
under  the  weight  thereof;  and  that  his,  the  said  Sir  John's, 
wardrobe  was  very  small,  and  capable  of  being  contained 
in  one  pocket  handkerchief."     The  declaration  concluded 
by  laying,  as  special  damage,  that  Sir  John  had  been  pre- 
vented from  selling  to  Sir  Richard  Phillips,  for  L.600,  the 
copyright  of  a  book  of  which  the  said  Sir  John  was  the  au- 
thor, containing  an  account  of  a  tour  of  the  said  Sir  John 
through  part  of  Scotland. 

Lord  Ellenborough,  as  the  trial  was  proceeding,  intimat- 
ed an  opinion,  that,  if  the  book  published  by  the  defendant 
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only  ridiculed  the  plaintiff  as  an  author,  the  action  could 
not  be  maintained."  And  his  Lordship  further  observed, 
— "  Here  the  supposed  libel  has  only  attacked  those  works 
of  which  Sir  John  Carr  is  the  avowed  author ;  and  one 
writer,  in  exposing  the  follies  and  errors  of  another,  may 
make  use  of  ridicule,  however  poignant.  Ridicule  is  often 
the  fittest  weapon  that  can  be  employed  for  such  a  purpose. 
If  the  reputation  or  pecuniary  interests  of  the  person  ridi- 
culed suffer,  it  is  damnum  absque  injuria.  Where  is  the 
liberty  of  the  press,  if  an  action  can  be  maintained  on  such 
principles .''  Perhaps  the  plaintiff's  Tour  through  Ireland 
is  now  unsaleable,  but  is  he  to  be  indemnified  by  receiving 
a  compensation  in  damages  from  the  person  who  may  have 
opened  the  eyes  of  the  public  to  the  bad  taste  and  inanity 
of  his  compositions  f  Who  would  have  bought  the  works 
of  Sir  Robert  Filmer  after  he  had  been  refuted  by  Mr. 
Locke  ?  But  shall  it  be  said,  that  he  might  have  sustained 
an  action  for  defamation  against  that  great  philosopher, 
who  was  labouring  to  enlighten  and  ameliorate  mankind  ? 
We  really  must  not  cramp  observations  upon  authors  and 
their  works;  they  should  be  liable  to  criticism,  to  exposure, 
and  even  to  ridicule,  if  their  compositions  be  ridiculous ; 
otherwise,  the  first  who  writes  a  book  upon  any  subject 
will  obtain  a  monopoly  of  sentiment  and  opinion  respecting 
it.  This  would  tend  to  the  perpetuity  of  error.  Reflection 
on  personal  character  is  another  thing.  Show  me  an  at- 
tack on  the  moral  character  of  the  plaintiff,  or  any  attack 
upon  his  character  unconnected  with  his  authorship,  and  I 
shall  be  as  ready  as  any  judge  who  ever  sat  here  to  protect 
him ;  but  I  cannot  hear  of  malice  on  account  of  turning 
his  works  into  ridicule."" 

The  counsel  for  the  plaintiff'  still  complaining  of  the  un- 
fairness of  this  publication,  and  particularly  of  the  print 
affixed  to  it,  the  trial  proceeded. 

"  Lord  Ellenborough  said — Every  man  who  publishes  a 
book  commits  himself  to  the  judgment  of  the  public,  and 
any  one  may  comment  upon  his  performance.  If  the 
commentator  does  not  step  aside  from  the  work,  or  intro- 
duce ^c^ion  for  the  purpose  of  condemnation,  he  exercises 
a  fair  and  legitimate  right.  In  the  present  case,  had  the 
party  writing  the  criticism  followed  the  plaintiff  into  do- 
mestic life  for  the  purposes  of  slander,  that  would  have 
been  libellous ;  but  no  passage  of  this  sort  has  been  pro- 
duced, and  even  the  caricature  does  not  affect  the  plaintiff, 
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except  as  the  author  of  the  book  which  is  ridiculed.  The 
works  of  this  gentleman  may,  for  aught  I  know,  be  very  va- 
Juable;  but  whatever  may  be  their  merits,  others  have  a  right 
to  pass  their  judgment  upon  them — to  censure  them,  if  they 
be  censurable,  and  to  turn  them  into  ridicule,  if  they  be  ri- 
diculous. The  critic  does  a  great  service  to  the  public 
who  writes  down  any  vapid  or  useless  publication,  such  as 
ought  never  to  have  appeared.  He  checks  the  dissemina- 
tion of  bad  taste,  and  prevents  people  wasting  both  their 
time  and  money  upon  trash.  I  speak  of  fair  and  candid 
criticism  ;  and  this  every  one  has  a  right  to  publish,  al- 
though the  author  may  suffer  loss  from  it.  Such  a  loss  the 
law  does  not  consider  as  an  injury,  because  it  is  a  loss  which 
the  party  ought  to  sustain.  It  is,  in  short,  the  loss  of  fame 
and  profits  to  which  he  was  never  entitled. 

Nothing;  can  be  conceived  more  threatening  to  the  liber- 
ty  of  the  press  than  the  species  of  action  before  the  Court. 
We  ought  to  resist  an  attempt  against  free  and  liberal  cri- 
ticism at  the  threshold."  The  Chief  Justice  concluded  by 
directing  the  Jury,  that,  if  the  writer  of  the  publication 
complained  of  had  not  travelled  out  of  the  work  he  criti- 
cised, for  the  purpose  of  slander,  the  action  would  not  lie  ; 
but  if  they  could  discover  in  it  any  thing  personally  slan- 
derous against  the  plaintiff,  unconnected  with  the  works  he 
had  given  to  the  public,  in  that  case  he  had  a  good  cause  of 
action,  and  they  would  award  him  damages  accordingly, 
— Verdict  for  the  Defendant." 

Now,  Gentlemen,  you  have  heard  the  verdict  of  an  Eng- 
lish Jury,  and  the  sentence  of  an  English  Judge,  in  a  case 
where  the  ridicule  complained  of  was  greater,  in  a  tenfold 
degree,  than  it  is  here,  both  of  the  person  of  the  author  and 
of  his  books.  His  books  were  taken  to  pieces,  and  cut  up, 
sentence  by  sentence ;  but,  because  the  critic  had  not  de- 
scended into  his  private  life,  but  kept  to  his  works,  he  was 
acquitted,  upon  this  principle,  that,  if  a  writer  keeps  to  the 
subject-matter  of  the  work  he  is  criticising,  however  severe 
and  sarcastic  he  may  be,  he  is  safe  and  protected  under  the 
liberty  of  the  press. 

It  is  true  that  the  perron  who  corresponded  with  Mr. 
Blackwood  in  the  present  case  attacked  Mr.  Leslie's 
liook  upon  Arithmetic,  but  he  did  nothing  else.  It  is  said 
the  writer  of  the  article  was  actuated  by  malice  against  the 
pursuer,  merely  because  he  attacked  the  passage  in  his 
book  which  he  thou<>:ht  was  abusive  of  the  lanffuaffc  of  re- 
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ligion.  That  single  sentence  is  said  to  have  excited  all 
this  malice  ; — it  is  saiti  to  be  the  beginning — the  middle — 
the  end — the  top,  and  the  bottom  of  it — and  that  I  had  at- 
tacked his  religious  principles.  Now,  in  the  first  place,  I 
said  merely  that  the  passage  in  the  book  was  incorrect- — that 
the  writer  ot"  it  was  ignorant  of  his  subject — that  the  langu- 
age of  religion  was  attacked  merely  because  it  was  so — that 
the  religious  sentiments  of  the  author  were  not  sound  ;  and 
I  said  so  boldly — I  spoke  this  of  him  as  an  author — I  did 
not  go  into  his  private  life.  I  spoke  of  him,  indeed,  as  a 
Professor  in  the  University,  as  I  would  do  of  a  minister  of 
state;  but  I  spoke  of  him  a\so  as  an  author.  I  ascribed  to 
him  erroneous  religious  opinions,  and  of  having  a  dislike  to 
the  Hebrew  language  because  it  was  the  language  of  our 
holy  religion ;  which  he  had  denounced  as  the  rudest  and 
poorest  of  all  written  languages.  I  said  he  was  ignorant  of 
the  language  he  was  criticising,  and  T  said  that  his  igno- 
rance was  demonstrable  to  the  youngest  Ileijrew  srhohu*. 
He  said  it  was  necessary  for  the  Hebrews,  in  calculating- 
numbers,  to  have  recourse  to  the  clumsy  expedient  of  ad- 
dition. I  denied  this,  and  I  said  that  he  was  ignorant  even 
of  the  letters  of  the  Hebrew  alphabet.  And  it  is  worthy  of 
notice,  Gentlemen,  that,  after  I  said  all  this,  Mr.  Leslie 
published  the  second  edition  of  his  book,  in  which,  at  page 
242,  in  a  note,  which  has  been  read  to  you,  he  makes  an 
additional  statement  upon  the  subject,  v/ith  a  view  to  cor- 
rect the  error  in  the  first.  Why,  Gentlemen,  when  he  was 
adding  these  notes,  he  might  have  added  other  explanations. 
He  has  told  you,  at  page  241,  that  the  Greenlanders  reck- 
oned hy  Jives.  To  express  ttoenty,  they  open  the  fingers 
of  one  hand  four  times;  and,  io  s\gx-\\i'y  a  hundred,  they 
show  all  the  fingers  and  toes  Jive  times,  or  say  Jive  mcn.''^ 
He  tells  you  that  the  same  terms  for  nundicrs  prevail  among 
all  the  various  tribes,  Irom  Madagascar  to  New  Guinea  and 
the  Philippine  Isles.  He  tells  you  of  tlie  poverty  of  the 
Ende  language,  and  of  the  Flores ;  he  then  says, — after 
alluding  to  the  poverty  of  the  language  of  the  Malays  and 
Javanese,  in  which  latter  language  the  name  of  one  bit  of 
gold  signifies  400,  and  two  bits  800, — "  The  Jkws,  ice 
have  seen,  followed  nearly  the  same  idea;  the  higher  num- 
bers, as  far  as  one  thousand,  having  been  represented  in  the 
ancient  Hcbrctc  by  repeating  the  alphabetic  character  for 
400." 

Gentlemen,  this  is  the  only  passage  where  he  makes  mcn- 
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ticn  of  the  ancient  Hebrew  in  his  book  ;  but  still  he  speaks 
of  tlie  "  Jews^  You  will  be  so  good  now  as  notice  the 
plea  on  the  other  side  of  the  bar.  When  a  student  of 
divinity  is  called  on  by  the  rules  of  the  General  Assembly 
of  our  church  to  explain  a  passage  in  the  Psalms,  in  the 
Hebrew  language,  there  can  be  no  doubt  of  its  being  the 
Chaldaic  version  that  is  referred  to.  Professor  Leslie's  ig- 
norance is  therefore  demonstrable.  If  the  student,  in  ex- 
plaining the  Hebrew  numbers,  should  say  that  their  mode 
of  notation  was  by  taking  400,  and  adding  100  to  mark 
500,  and  so  on,  he  would  have  been  justly  accused  of  ig- 
norance. Some  of  the  learned  Rabbis  this  day  examined 
before  you,  have  said,  that  the  final  letters  were  brought 
in  before^  but  that  some  have  thought  they  were  not  intro- 
duced until  after  the  birth  of  Jesus  Christ ;  and  one  of 
hem  has  even  said,  that  the  pursuer  might  be  ignorant  of 
the  Hebrew  language,  although  he  might  not  be  ignorant 
of  the  numerical  powers  of  the  five  final  letters.  If  the  He- 
brew language  be  what  I  understand  it  to  be,  and  as  every 
one  here  must  understand  it  to  be,  viz.  the  Chaldaic  cha- 
racter, it  is  clear  that  Mr.  Leslie  did  not  know  the  letters 
of  that  language  at  the  time  he  wrote  the  passage  objected 
to,  when  he  did  not  even  know  the  manner  of  noting  used 
by  the  Hebrews.  But  his  defence  is,  that  he  meant  the 
Samaritan  character,  or  the  ancient  Hebrew^  and  with  a 
view  to  this  defence,  he  has  introduced  into  this  second  edi- 
tion of  his  book,  the  word  "  ancient^''  instead  of  saying,  in 
a  manly,  open,  and  candid  manner,  that  he  had  fallen 
into  a  mistake  in  his  first  edition.  He  was  told  by  me  that 
he  had  done  so,  yet  he  does  not  acknowledge  his  error, 
while  it  is  evident  that  the  words  "  ancient  Hebrew,"  were 
put  in,  in  the  note  to  which  I  have  referred,  merely  to  give 
him  an  opportunity  of  shaping  his  defence  in  the  way  he 
has  done.  Or,  if  this  supposition  be  incorrect,  my  learned 
friends  on  the  other  side  of  the  bar,  seeing  that  it  was  im- 
possible to  defend  Mr.  Leslie  upon  his  knowledge  of  He- 
brew, must  have  thought  of  getting  him  out  of  the  scrape 
by  saying,  when  he  first  published  his  book,  that  he  was 
writing  about  the  Samaritan  language.  Gentlemen,  they 
might  have  said  the  same  thing  as  to  the  Latin  ;  but  what 
would  the  Scotch,  English,  and  Irish  students  at  this  Uni- 
versity understand  by  this  expression, — "  The  Hebrew  lan- 
guagCy  the  rudest  and  poorest  of  all  written  languages,"— 
would  they  conceive  it  to  be  the  Samaritan  ?     The  Sama- 
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ntan  language  does  not  contain  more  than  the  five  books 
of  Moses,   while  the  students  a,re  required  to  study  the 
whole  of  the  Scriptures,  including  the  Psalms  and  the  Pro- 
phets, in  the  Hebrew  language.     But  now  let  us  see  what 
the  learned  gentlemen,  who  have  been  examined   before 
you,  say  upon  this  subject.     One  of  them  has  told  you, 
that  a  majority  of  the  learned  are  of  opinion  that  the  pre- 
sent Hebrew  character — or  the  Chaldaic — was  used  in  the 
sacred  writings  immediately  after  the  return  of  the  Jews 
from  the  Babylonish    captivity ;    and    that  a  respectable 
minority  are  of  a  different  opinion,  and  that  it  was  not 
introduced  till  a  later  period ;  and  you   have    been    told 
of  one  who  was  of  opinion  that  it  is  as  old  as  the  days  of 
Moses,  and  the  Flood.     As  men  of  common   sense,   you 
must  understand  that  the  Hebrew  language  spoken  of  by 
the  pursuer,  as  the  rudest  and  poorest  of  all  the  written  lan- 
guages, is  the  language  which,  in  the  church  of  Scotland,  is 
termed  the  Chaldaic  character,  but  which  is  usually  called 
Hebrew.     If  Mr.   Leslie  meant  some  other  Hebrew,  it  is 
not  what   the  laws  of  the  Church  of  Scotland  oblige  our 
youth  to  study.     If  he  meant  the  Samaritan  character,  he 
should  have  said  so  in  his  book,  and,  in  that  case,  we  would 
not  have  been  here  to-day.     Why  did  he  not  say  so,  if  he 
meant  the  Samaritan  ?    It"  he  had  put  in  his  book  the  word 
"  Samaritan,"  and  not  the  word  "  Hebrew,"  I  would  have 
understood  him,  but  he  has  not  done  so.     But  he    tells 
you  his  reputation  is  attacked,  and  that  he  is  accused  of 
ignorance  of  the   Helirew  language,  which  I  say  he  does 
not  understand,   and  for  this  he  claims  damages.     Why, 
Gentlemen,  we  may  suppose  a  Frenchman  to  be  accused 
of  ignorance  and  presumption,  for  having  said  in  a  book, 
that  the  English  language,  as  \ised  by  Milton,  by  Dryden, 
by  Pope,  and  by  Addison,  was  the  rudest  and  poorest  of  all 
written  languages, — and  that  he  answers  this  accusation  by 
saying.   Oh  no,  I  did  not  mean  the  English  language,  as  it 
was  spoken  and   written  at  the  time  when  these  great  men 
wrote.   I  meant  the  English,  as  it  was  spoken  in  the  days 
of  King  Arthur,  or  the  Saxon  Heptarchy,  and  I  bring  my 
action  of  damages,  because  it  was  not  your  language  that  I 
meant.     Gentlemen,  you  will  say  that  all  this  would  be  ri- 
diculous enough,  and  that  no  court  of  law  could  possibly 
entertain  such  a  case,  and  yet  you  see  the  very  same  thing 
done  here.     The  pursuer  says,  I  did  not  write  this  of  the 
Chaldaic  language,  I  only  said  this  of  the  Hebrew.    And  the 
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Frenchman  savs  the  same  thing  of  the  English  language, 
that  he  meant  the  Saxon.  But,  Gentlemen,  I  pray  you 
to  observe,  what  the  pursuer  says  in  the  note  I  former- 
ly read  to  you.  He  says,  "  the  Jews,  we  have  seen,  fol- 
lowed nearly  the  same  idea  ;  the  higher  numbers,  as  far  as 
a  thousand,  having  been  represented  in  the  ancient  Hebrew 
by  repeating  the  alphabetic  character  for  400."  You  see 
here,  that  the  "  Jews'"  and  the  "  Ancient  Hehrew"  are 
put  together ;  but  there  is  a  very  great  distinction  between 
them,  and  this  has  been  proved  to  you  this  day.  You 
know  from  the  sacred  Scriptures,  that  a  revolt  happened 
among  the  Jews  in  the  reign  of  llehoboam,  the  Son  of 
Solomon.  Tv/o  of  the  tribes  remained  faithful  to  their 
king,  but  ten  of  the  tribes  followed  Jeroboam  to  Samaria, 
and  he  was  declared  king  of  Israel.  You  know  also  that 
the  kings  of  Israel  erected  a  Temple  on  Mount  Gerizzim, 
and  set  up  a  Golden  Calf,  which  the  people  of  Israel  vvor- 
shipped  as  their  god,  and  that  they  never  afterwards  went 
up  to  Jerusalem  to  worship  in  the  Temple  ;  and  from  that 
time,  the  Jews  had  no  dealings  with  the  Samaritans.  You 
know  this  historically  from  the  Old  Testament,  and  in  the 
New  Testament  Scriptures,  you  have  it  recorded,  that  the 
Samarian  woman  expressed  her  surprise  to  our  Saviour  at 
the  well, — when  he  asked  for  water, — that  he,  who  was  a 
Jew,  should  ask  water  from  her,  who  was  a  woman  of  Sa- 
maria. Here  Jesus  Christ  is  spoken  of  as  a  Jew,  as  de- 
scended of  the  Jews — who  were  these  Jews.''  They  were 
those  who  continued  the  line  of  prophecy,  and  the  line  of 
our  Saviour  as  the  Messiah  promised  to  the  fathers,  and 
the  language  of  prophecy  was  that  of  the  Old  Testament. 
You  have  been  told  by  the  witnesses,  that  the  Chaldaic  lan- 
guage was  introduced  by  Esdrason  the  return  of  the  Jews 
from  the  Babylonish  captivity,  because  the  people,  during 
their  residence  at  Babylon,  had  entirely  lost  their  original 
language,  and  therefore  it  was  necessary  to  have  a  version 
of  the  Scriptures  written  in  the  Chaldaic  language,  as 
that  which  was  spoken  by  the  people.  Now,  I  presume 
the  fact  to  be  this,  that  Esdras  found  a  copy  of  the  book 
in  the  Temple  of  Solomon,  where  it  had  remained  a 
long  time  unnoticed,  and  that  it  was  immediately  read 
and  explained  to  the  people,  in  the  language  in  which  it 
was  written,  and  which  was  their  own.  The  language  of 
a  whole  people  could  not  easily  have  been  destroyed  in  se- 
venty years,   when  they  wire  all  living  together,  and  con- 
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versing  in  that  langjuage,  and  it  is  well  known  the  Jews  were 
remarkably  attached  to  their  language,  as  being  that  of  the 
oracles  of  truth.  I  think,  therefore,  Gentlemen, ^that  all 
this  which  you  have  heard  about  the  change  of  the  lan- 
guage, is  entirely  a  mistake,  and  that  the  original  language 
continued  to  be  used  as  the  written  language  of  the  Jews. 
The  book  contained,  besides  the  books  of  Moses,  the 
Psalms  and  the  Prophets,  which,  at  least  the  Psalms,  were 
in  daily  use  among  the  people,  and  which  formed  an  es- 
sential part  of  their  religious  worship.  How  is  it  possible 
then  to  understand,  that  the  original  language  could  have 
been  totally  lost  .f*  Andean  you  allow  this  gentleman,  the 
pursuer,  when  he  is  thus  foiled  upon  his  knowledge  of  the 
language,  to  turn  round,  and  make  such  a  pro^ssion  as  he 
has  done  here — which  he  would  not  have  resorted  to  but  from 
necessity,  and  which  is  but  a  mere  quibble — "  It  is  true  I 
wrote  about  the  Hebrew  language,  but  I  meant  the  Sama- 
ritan.'''' Gentlemen,  this  will  not  go  down.  The  person  who 
wrote  this  article,  said  that  it  was  the  Hebrew  language  •, 
and  I  said  that  the  man  who  said  so,  did  not  understand 
the  Hebrew  language.  This  is  all  I  did  say,  and  that, 
you  will  allow  to  be  the  interpretation  of  charity.  I  call 
your  attention  to  what  he  says,  '<  But  the  Hebrew,  the 
rudest  and  poorest  of  all  written  languages.*"  If  he  meant 
the  Samaritan,  he  should  have  said  so.  If  he  made  the 
statement  in  ignoranci^  it  was  certainly  a  piece  of  presump- 
tion in  him  to  write  this  of  a  lanixuawe  of  which  he  was  i";- 
norant.  If  the  Hebrew  language  was  the  language  of  the 
Prophets,  and,  being  so,  this  gentleman  chose  to  tell  the 
world  that  it  was  the  rudest  and  poorest  of  all  written  lan- 
guages, I  consider  that  it  was  a  stretch  of  charity  to  sav 
of  this  man,  that  he  did  it  in  ignorance  of  the  language  he 
was  writing  about ;  for  he  was  holding  out  his  great  credit 
as  a  man  of  science  and  research,  and  of  a  name  knciwn 
in  the  literary  world,  to  run  down  the  language  of  tiie 
Bible,  v\hich  we,  in  this  Christian  country,  hold  in  respect 
and  veneration.  I  have  assumed  tliat  he  was  actuated  by 
certain  motives  when  he  wrote  this  passage,  that  it  pro- 
ceeded from  ignorance,  or  some  quality  different  from  that 
which  should  influence  the  conduct  of  one  who  had  a  cor- 
rect notion  of  the  language  of  the  Bible  and  of  the  Chris- 
tian faith.  Every  d'lv'me  does  the  same  thing  in  writing 
against  his  antagonist  in  a  polemical  controversy.  Every 
person    writing  against  the  opinions  of  another,   ascribes 
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some  reason  or  other  for  the  statements  of  his  opponent — 
and  this  is  what  I  did. 

He  tells  us  that  the  Hebrew  language  is  the  rudest  and 
poorest  of  all  written  languages — and  he  accuses  me  of  ma- 
lice for  contradicting  him,  and  saying  that  he  must  have 
said  so  from  spite  to  the  language  of  the  Bible.     What 
reason  had  I  to  dislike  him  personally  for  making  this  state- 
ment ?     He  gives  a  very  bad  reason  for  the  expressions  he 
has  made  use  of  in  his  book — he  says  it  is  the  rudest  and 
poorest  in  respect  of  notation.     Hate  him  !  I  no  more  hate 
him  than  I   hate  Chian-Cho-Chu,  the  King  of  China.     I 
do  not  know  him,  and  therefore  I  do  not  hate  him — Hate 
his  book  !  I  do  not  hate  it — I  cannot  entertain  such  a  feeling 
for  a  book.  But  I  said  this  gentleman  hated  the  Hebrew — not 
for  its  being  the  rudest  and  poorest  of  all  written  languages, 
for  it  is  evident  he  does  not  know  the  language ;  but  he 
hated  it  for  what  it  contains.     The  only  book  of  ancient 
Hebrew  in  existence  is  that  which  contains  the  five  books 
of  the  Old  Testament,  written  in  the  Samaritan  character  ; 
and,  therefore,  how  a  man,  not  knowing  this,  could  have 
been  accused  of  hating  the  Hebrew  language,  which  is 
written  in  the  Chaldaic  character,  is  not  quite  intelligible. 
But  there  is  more  than  this ;  he  makes  a  Jalse  statement 
upon  the  subject.     He  had  no  warrant  for  saying  that  it 
was  the  rudest  and  poorest  of  all  written  languages.     He 
had  none  whatever  for  saying  so.     A  language  may  be  said 
to  be  a  poor  and  a  rude  language,   when  it  has  not  the 
power  of  expressing  ideas  ;  when  it  has  not  a  word  for  a 
"  chariot,"  a  "  horse,"  or  for  a  "  heaven."     I   understand 
the  Hebrew  language  to  be  what  is  called  the  Chaldaic, 
and  if  Mr.  Leslie  had  looked  at  the  Hebrew  Bible,  as  writ- 
ten in  that  character^  or  if  he  had  even  looked  into  the  ver- 
naj;ular  edition  of  it,  which  is  in  the  hands  of  all  of  us,  he 
would  have  seen  good  reason  to  alter  his  opinion  of  the  He- 
brew language.     In  the  very  commencement  of  the  book, 
he  would  have  found  these  words,  "  Let  there  be  light  and 
there  was  light."     An  expression  which  has  been  regarded 
by  the  greatest  men  in  every  age  as  one  of  the   sublimest 
ideas  that  can  be  conceived.     Then,   look  at  the  story  of 
Abraham,   the  Father  of  the  Faithful,  and  his  son  Isaac  ; 
then  to  the  affecting  history  of  Joseph  and  his  brethren  ; 
and  see  if,  in  all  the  Greek  language,  which  this  gentleman 
so  highly  eulogises,  there  is  to  be  found  finer  language,  or 
more  pathetic  sentiments.     And  then  there  is  the  Consecra- 
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tion  prayer  of  Solomon,  the  son  of  David,  in  which  are 
those  sublime  expressions,  "  But  will  God  indeed  dwell 
on   the  earth?     Behold  the  heaven,  and  heaven  of  hea- 
vens cannot  contain  thee ;  how  much  less  this  house  that 
I  have  builded."     Then  there  is  the  beautiful  pastoral  of 
Ruth  ;  there  is  war ;  there  is  peace  ;  there  is  legislation  ; 
look  to  the  laws  of  Moses,  and  say  where  is  there  loftier  ex- 
pressions or  juster  conception,  to  be  found  in  any  language. 
And  all  this  too,  in  a  language  which  this  gentleman  de- 
scribes as  the  rudest  and  poorest  of  all  written  languages. 
Then,  it  prescribes  laws  for  the  regulation  of  the  intercourse 
of  the  people  in  the  common  walks  of  life.  Look  into  the  book 
of  Job  ;  to  the  Proverbs  of  Solomon,  where  he  speaks  of  the 
gold  and  the  tin,  and  all  the  valuable  metals ;  look  at  the 
book  of  Ezekieljthe  27th  chapter,  where  you  will  findenume- 
rated  almost  all  the  wares  of  the  present  day.     There  are 
ships  ;  there  is  trade  and  merchandise.  In  short,  it  is  plainly 
impossible  for  any  man  to  look  into  the  Bible,  turn  up  any 
part  of  it  you  please,  without  being  immediately  convinced 
that  the  people  who  put  forth  that  Book,  did  not  possess 
the  rudest  and  poorest  of  all  written  languages.     Without 
enumerating  more  of  the  books  in  the  sacred  volume,  (for 
it  is  a  collection  of  books,)  I  shall  only  refer  to  the  book 
of  Kings,  in  which  the  royal  botanist  is  said  to  have  spoken 
of  "  Trees,  from  the  cedar  tree  that  is  in  Lebanon,  even 
unto  the  hyssop  that  springeth  out  of  the  wall ;  and  also 
of  beasts,   and  of  fowl,  and  of  creeping  things,  and  of 
fishes."^     Nay,  more ;    these  Scriptures  are  held   in  such 
high   respect,  as   containing  the  most  valuable  informa- 
tion that  can  be  given  to  the  human  race,  that  we  know 
that   societies  exist  every  where,  <^specially  through  this 
country,  in  which  there  are  more  persons  united  of  the 
poorest  class  of  the  people  than  in  any   other,   who  are 
zealously   employed   in   distributing   these   Scriptures   all 
over  the  world,  and  translating  them  into  all  the  spoken 
languages  ;  and  here  I  may  be  allowed  to  say,  that  we  are 
a  commercial  people,  that  we  are,  therefore,  as  a  natiouy 
interested  in  the  welfare  of  all  the  nations  of  the  earth,  and 
that,  on  that  account,  I  think,  this  great  work  should  not  be 
left  to  the  unassisted  exertions  of  humble  individuals,  but 
that  the  government  should  interfere,  and  take  the  burden 
upon  themselves.  I  would  call  upon  the  pursuer,  to  show  me 
where  there  is  one  book  to  be  found,  which,  hke  this,  could 
be  offered  to  all  nations,  and  be  understood  by  the  people 
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of  all  languages,  containing  in  itself  more  correct  notions 
of  business,  trade,  style,  imagery,  gold,  silver — every  thing, 
in  short,  of  which  it  would  be  for  their  advantage  to  be  in- 
formed. Yet  this  is  the  book,  the  language  of  which  is 
described  as  being  "  the  rudest  and  poorest  of  all  written  lan- 
guages.'''' The  hatred  to  the  language  which  the  pursuer 
seems  to  have  entertained  when  he  made  this  remark,  could 
not  have  been  ascribed  to  the  language  itself;  that  could 
not  be,  for  he  seems  ignorant  of  it.  It  must  have  arisen, 
not  from  this  cause;  it  must  have  been  from  something  else. 
What  tempted  him  to  write  this,  if  he  did  not  mean  to  say 
so,  and  when  the  youngest  Hebrew  scholar  could  have 
contradicted  him,  is  more  than  I  can  conjecture,  unless  it 
was  from  the  motive  which  I  ascribed  to  him.  It  is  said 
that  I  have  accused  him  of  being  a  member  of  the  infidel 
sect  of  Hume.  Who  was  it  that  went  off  his  v/ay  to  pro- 
voke such  a  statement  ?  Did  he  not  first  attack  the  language 
of  Scripture  in  his  book,  not  upon  the  meaning  of  the  lan- 
guage, but  merely  as  being  the  language  of  the  Scriptures, 
as  being  the  language  of  that  people,  to  whom  our  Blessed 
Saviour  said,  while  upon  earth,  "  Search  the  Scriptures,  for 
in  them  ye  think  ye  have  the  words  of  eternal  life,  and  they 
are  they  which  testify  of  me."  And  what  Scriptures  did 
Christ  allude  to  ?  Were  they  the  Samar'itan  ?  No.  It  was 
to  the  Scriptures  of  the  Prophets,  and  the  Psalms — the  Chal- 
daic.  It  could  be  no  other.  Now,  is  it  to  be  tolerated,  that 
the  language  of  these  Holy  Scriptures  should  be  attacked,  as 
the  pursuer  has  done,  and  that  no  man  should  rise  and  lift 
up  his  voice  against  it  ?  It  was  certainly  not  necessary  for 
"  Blackwood's  Magazine"  to  take  up  the  cause  of  the  Christ- 
ian faith  ;  it  needed  no  such  defence.  "  The  faith  of  Christ 
is  founded  on  the  rock  of  ages/'  and  "  the  gates  of  hell  shall 
not  prevail  against  it."  Yot  this  learned  man,  calls  die  "  lie- 
velalio?is,'"  contained  in  these  holy  books,  the  ^\fanc'ies  of  St. 
John,"  not  indeed  of  the  Apostles,  but  he  refers  to  the  Apo- 
calypse,  and  to  the  number  of  the  beast.  This  mathematician, 
if  he  had  had  that  regard  for  the  feelings  of  mankind,  and  to 
our  holy  religion,  which  he  ought  to  have,  would, — like  Sir 
Isaac  Newton,  and  other  eminent  men,  whose  names  rank 
higher  than  that  of  this  pursuer  in  the  scientific  world, — 
have  revered  as  sacred  the  language  of  these  holy  books  ; 
and  would  have  behaved  much  better  than  he  has  done, 
and  have  done  less  injury  to  his  own  fame,  if  he  had  imi- 
tated their  great  example. 
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Yet  this  Gentleman  prosecutes  us  here,  because  we  say 
that  he  ridiculed  the  Sacred  Scriptures.  Was  not  this 
writer,  was  not  every  person  in  this  country,  entitled  to 
take  offence  at  this  statement,  which  described  the  Hebrew 
language,  which  they  were  required  to  spend  so  much  of 
their  time  in  studying,  as  the  rudest  and  poorest  of  all  the 
written  languages  ?  I  was  going  to  quote  to  you  the  testi- 
mony of  Sir  William  Jones  in  favour  of  this  language, 
which  he  describes  as  containing  passages  of  the  most  ex- 
quisite  beauty,  and  in  its  poetry  excelling  in  grandeur  and 
sublimity  any  other  language  that  can  be  written  ;  but 
your  time  will  not  permit  me  to  do  so.  This  is  the 
way  in  which  this  learned  person  speaks  of  the  He- 
brew language,  and  the  way  in  which  it  has  ever  been 
treated  and  spoken  of  by  all  men  of  science  and  worth  :  and 
yet  this  professor  of  mathematics  takes  upon  himself  to  tell 
us  that  it  is  the  rudest  and  poorest  of  all  written  languages, 
while  the  Church  of  Scotland,  again,  recommends  and  re- 
quires us  to  study  this  language,  as  the  language  of  that 
book  which  contains  all  that  is  essential  for  us  to  study  and 
to  know. 

Bishop  Beveridge  has  given  us  a  table  of  numbers, 
from  1,  2,  3,  &c.  down  to  100,  in  the  Hebrew,  Samaritan, 
and  Greek  characters.  In  that  table  the  Hebrew  characters 
are  as  distinct  from  the  Samaritan  as  the  Samaritan  from 
the  Greek  ;  and  yet,  Gentlemen,  we  are  here  prosecuted  for 
calling  that  the  Hebrew  language,  which  he  calls  Hebrew. 
A  variety  of  expressions  have  been  founded  upon  by  the 
pursuer,  by  which  he  says  we  have  injured  him  in  the  eyes 
of  the  world  as  a  philosopher  and  a  scholar  ;  but,  after  Sir 
John  Carr's  case,  which  I  read  to  you,  I  have  little  doubt 
you  will  consider  these  expressions  as  nothing  more  than 
fair  criticism.  We  have  not,  as  was  done  in  that  case,  ex- 
hibited to  the  public  a  picture,  in  caricature,  of  Professor 
Leslie  in  his  study  working  at  an  old  copy  of  his  Philosophy 
of  Arithmetic,  and  bargaining  with  a  bookseller  to  take  it  off 
his  hands  and  offer  it  to  the  public  as  a  new  and  improved 
edition  of  the  work  ;  yet  I  hold  we  were  just  as  much  at 
liberty  to  do  so,  as  v/as  done  in  the  case  of  Sir  John  Carr. 
He,  Mr.  Leslie,  went  out  of  his  way  in  his  Treatise  on  the 
Philot^ophy  of  Arithmetic,  to  attack  the  language  of  the 
Sacred  Scriptures,  and,  in  ascribing  to  him  the  only  con- 
ceivable motive  that  could  have  induced  him  to  do  this,  I 
am  accused  of  having  said  that  he  was  actuated  by  a  dis- 
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like  to  the  language  of  Scripture,  merely  because  it  was 
so ;  and  that  his  conduct  was  worthy  of  one  of  the  infidel 
sect  of  Hume.  If  I  said  this,  I  was  probably  not  far 
wrong.  Gentlemen,  you  will  perhaps  recollect,  that  seve- 
ral years  ago,  this  learned  Professor  published  a  book  upon 
Heat ;  the  book  itself  is  not  produced  in  process  ;  but  no 
matter,  the  fact  that  he  did  so,  is  matter  of  history,  which 
cannot  be  disputed ;  and,  in  a  note  upon  that  book,  he 
stated  what  was  considered  by  many  to  be  contrary  to  the 
orthodox  doctrines  of  our  national  church.  This  was  said  of 
him  publicly.  Nearly  one  half  of  the  members  of  the  Gene- 
ral Assembly  of  the  Church  of  Scotland  said  the  same  thing. 
This  learned  gentleman,  the  pursuer,  seems  to  be  rather  un- 
lucky in  his  notes ;  but  on  this  occasion  he  escaped  the 
censure  of  the  church,  only  by  a  very  narrow  majority,  the 
votes  being  80  to  96.  (Mr.  Jeffrey  called  to  order,  and  in- 
sisted that  Mr.  Forsyth  was  travelling  out  of  the  record. 
Mr.  Forsyth  thus  resumed,)  I  must  say  this,  that  a  man 
who  travels  out  of  his  way  to  discourage  the  study,  and 
throw  contempt  upon  the  language,  of  the  sacred  Scrip- 
tures, by  calling  it  a  poor  and  rude  language,  cannot  com- 
plain of  injustice,  if  his  writings  be  treated  with  that  con- 
tempt which  they  deserve.  He  has  treated  the  Revelation 
of  the  holy  apostle  St.  John  with  ridicule ;  and  he  cannot 
complain  if  his  own  works  are  treated  in  the  same  manner. 
Having  thus  got  through  the  heavy  part  of  the  case,  I 
shall  now  advert  to  some  of  the  remaining  circumstances. 
The  pursuer  complains  that  I  have  called  him  a  "  blunder- 
ing gunner."  In  that,  I  really  do  not  see  that  I  have  been 
far  wrong,  as  it  is  evident  that  he  fell  into  a  mistake  in  his 
first  statement  regarding  the  Hebrew  language,  which  he 
has  attempted  to  correct  in  the  second  edition  of  the  work. 
A  man  who  sits  down  to  criticise  a  language,  should  cer- 
tainly know  something  of  that  language  ;  and  yet  I  think 
I  have  shown  pretty  plainly  that  when  he  wrote  this  para- 
graph, the  pursuer,  Mr.  Leslie,  did  not  know  the  letters 
of  the  alphabet.  He  complains  that  I  call  him  an  "  enfant 
perdu,''''  which,  in  the  English  translation,  means  "  a  skir- 
misher in  the  front  of  the  line ;"  one  would  suppose  that 
was  rather  an  honourable  station  to  be  placed  in.  (Mr. 
Jeffrey,  not  a  "  sMrmisher^''  it  means  "  forlor7i  hope.'''')  The 
explanation  of  the  word  "  enfant  perdu^''  as  given  by  the 
French  Academy,  is,  as  I  have  stated,  "  a  skirmisher  in 
Jront  of  the  lineC"  and  I  trust  that  you  are  now  satisfied,  Gen- 
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tlemen,  that  the  pursuer,  Mr.  Leslie,  is  nothing  better  than  a 
mere  skirmisher,  when  he  presumes  to  attack  the  Hebrew  lan- 
guage. He  complains  that  I  have  called  him  "  dogmatical 
and  presumptuous."  It  is  true  I  said  so,  and  I  certainly 
do  think  him  abundantly  so.  I  am  accused  also  of  having 
said  that  he  is  a  third  or  fourth  rate  mathematician  ;  he  may 
be  more  for  any  thing  that  I  know,  but  that  is  my  opinion, 
and  I  have  a  right  to  state  it  to  the  public.  Then,  it  is  said, 
I  have  called  him  a  refrigerator  of  any  degree  he  pleases ; 
why.  Gentlemen,  he  brags  as  much  of  his  cooling'  as  of  his 
heating  qualities  ;  but  all  this,  and  a  great  deal  more,  I  sub- 
mit, is  within  the  bounds  of  fair  criticism  on  the  author  of 
a  printed  work. 

In  short,  the  whole  case  before  you  is  this.  The  pur- 
suer, Mr.  Leslie  attacked  the  language  of  the  holy  Scriptures, 
calling  it  the  rudest  and  poorest  of  all  languages ;  I  stept 
forth  and  defended  it,  and  for  that,  and  that  alone,  do  I  now 
stand  here.  He  has  brought  me  here  by  saying  that  the 
language  of  the  Scripture  is  the  rudest  and  poorest  of  all 
languages ;  and  I  am  certainly  entitled  to  defend  myself 
by  showing  that  it  is  not.  I  trust  that  Mr.  Leslie  has  not 
the  monopoly  of  the  free  press  of  this  country.  Through  it 
he  has  attacked  the  language  of  the  Scriptures  of  truth ; 
and  I  have  defended  it,  and  I  hope  and  trust  to  find  in 
them,  in  the  language  of  our  blessed  Saviour,  the  evidence 
of  our  faith  in  him  as  the  author  of  our  salvation.  The 
pursuer,  Mr.  Leslie,  has  gone  out  of  his  way,  praising 
the  language  of  the  Greeks,  and  running  down  that  of  the 
Hebrews,  who  were  the  authors  of  part  of  the  Greek  alpha- 
bet, and  I  chastised  him  for  doing  so. 

I  come  next  to  the  alleged  plagiarism,  the  issue  upon 
which  is  in  these  terms :  "  It  being  also  admitted,  that 
the  fortieth  Number  of  the  said  magazine,  published  by 
the  defender  at  Edinburgh,  on  or  about  the  month  of  Ju- 
ly, 1820,  contains  the  following  words,  viz.  '  The  King  of 
the  Cockneys  knows  no  more  of  Greek  than  Professor 
Johnny  Leslie  does  of  Hebrew,  By  the  way,  on  looking 
over  the  last  number  of  Dr.  Watt's  Bibliotheca  Britannica, 
I  have  discovered,  with  amazement,  that  that  celebrated 
personage  was  a  poet  in  his  youth  : — why  don't  you  review 
his  Phoenix  Park,  Killarney,  &c.  ?  I  have  copies  of  both 
classical  productions  at  your  service.  Why,  finally,  did 
you  allow  Dr.  Brewster  to  have  the  merit  of  pointing  out 
Leslie's  monstrous  plagiarism  of  his  theory  of  heat,  from 
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an  old  volume  of  the  Philosophical  Transactions  ?  For 
shame.'  Whether  the  whole,  or  any  part  of  the  said  words, 
are  of  and  concerning  the  pursuer,  and  falsely,  malicious- 
ly, and  injuriously  represent  and  hold  up  the  pursuer  to 
ridicule  and  contempt,  as  being  a  plagiary,  to  the  injury 
and  damage  of  the  said  pursuer  ?" 

before  proceeding  to  notice  this  issue,    I  may  observe, 
that  many  questions  and  disputes   have  occurred  about 
plagiarism,  and  where  there  appears  to  be  no  doubt  about 
the  originality  of  an  invention,  if  it  is  of  a  useful  kind,  the 
party  usually  takes  out  a  patent,  and  probably   after  in- 
curring that  expense,  discovers   that  the  patent  is  of  no 
use,  as  the  invention  was  no  new  discovery.     I  mean  this 
remark  to  apply  to  profitable  inventions  chiefly,  as  to  which 
disputes  sometimes  occur,  and  the  parties  go  to  law.     In 
the  literary  world  also,  discoveries  are  made  which  are  not 
always  profitable,  and  disputes  frequently  occur  as  to  the 
property  ;   but  these  disputes  should  never  be  made  ques- 
tions in  courts  of  law,   and  accordingly  it  is  very  seldom 
done ;  for  although  the  law  should  say  that  one  or  other 
of  the  litigants  was  the  original  inventor,  and  although  no- 
thing appeared  to  the  contraiy  at  the  time,  it  is  very  like- 
ly,  after  incurring  much  expense  and  vexation  in  the  set- 
tlement of  the  dispute,  an  old  book   would  give  the  lie 
to    all.       You  cannot  go  to  a   Jury   with  such  a  case. 
No,  Gentlemen,  the  only  way  is   to  go  before  the  pub- 
lic,  and  state  to  them   the  evidence  of  your  being  the 
author,  and  the  public  will  judge  of  that  evidence.     Most 
of  the   eminent    men   of   science   have    been   engaged    in 
similar  disputes.       Newton    and    lieibnitz    carried    on    a 
paper  war  about  "  fluxions,"  but  they  did  not  go  to  law. 
In  our  own  days,  we  have  seen  fierce  disputes  as  to  the 
invention  of  the  "  safety  lamp"  to  be  used  in  mines.     Sir 
Humphry  Davy    claimed  the  honour    of  that  invention, 
and  it  is  generally  believed  he  had   the  best  right ;  but 
others  disputed  his  right  to  it ;  yet  they  did  not  go  to  law, 
or  think  of  claiming  <^oOOO  damages  against  each  other, 
for  inventing  and  making  use  of  a  lamp  to  prevent  colliers 
from  being  smothered  in  coal  pits.     That,  however,  was  a 
much  more  valuable  discovery  than  this  of  "  making  cold." 
I  wish  the  pursuer  would  come  and  let  us  see  what  he  can 
do  with  it ;   we  have  much  need  of  it  at  present  in  this  hot 
weather.     There  was  also    that  very  pretty  invention  of 
Dr.  Brewster's,  the  "  Kaleidoscope;"  that  perfection  of  "die- 
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dies ;"  but,  Gentlemen,  it  was  a  very  serious  matter-^— a  pa- 
tent was  taken  out  for  the  invention  ; — and  many  people  are 
of  opinion,  that  it  is  a  more  useful  and  pleasant  invention 
than  this  of  the  pursuer's,  of  "making  cold."  It  is  not,  cer- 
tainly, entirely  useless ;  it  may  be  very  convenient  for 
producing  bits  of  ice  for  making  ice  cream  in  hot  weather  ; 
but  in  this  climate,  we  have  not  always  occasion  to  com- 
plain of  heat.  I  have  seen  no  instance  of  this  kind  where 
parties  go  to  law,  to  claim  damages  for  being  deprived  of 
the  glory  of  such  a  discovery.  There  was  also  the  disco- 
very of  the  circulation  of  the  blood  ;  of  which,  I  believe, 
Hervey  first  claimed  the  merit,  and  yet  a  learned  Rabbi 
may  be  found  to  say,  that  a  respectable  minority  of  learn- 
ed men  will  tell  us  he  v/as  not  the  discoverer  of  it.  There 
is  the  case,  likewise,  of  "  Ossian's  Poems,"  which  w^as 
alleged  to  be  a  case  of  notorious  plagiary  ;  it  was  said  to 
be  a  translation  of  IVI'Pherson's,  who  was  openly  called  a 
plagiarist.  And  tliere  was  a  dispute  also  about  Allan  Ram- 
say's "  Gentle  Shepherd,"  whether  it  was  written  by  him 
or  not.  To  the  public  it  was  of  little  consequence  who 
wrote  that  pastoral ;  it  must  have  been  written  by  some- 
body.    In  none  of  these  cases  did  the  parties  go  to  law. 

Gentlemen,  this  is  the  first  case  of  such  a  nature,  and  I 
hope  it  will  be  the  last.  In  point  of  law,  the  action  is  ill- 
founded.  "  I  said  that  his  theory  of  heat  was  a  monstrous 
plagiarism  from  Nairne,  and  I  asked  the  Editor  of  the 
Magazine,  why  he  allowed  Dr.  Brewster  to  have  the  me- 
rit of  pointing  it  out.  Gentlemen,  it  is  not  denied  that 
Dr.  Brewster  did  distinctly  accuse  the  pursuer  of  this  pla- 
giarism. If  the  pursuer  could  have  done  so,  why  has  he 
not  denied  it .''  lie  had  it  in  his  power  to  satisfy  you,  and 
to  satisfy  the  public  also,  on  the  point,  if  he  had  chosen  to 
take  the  trouble.  I  gave  him  Dr.  Brewster's  name,  as  the 
author  of  the  assertion,  that  he  was  a  plagiarist  ;  and  why 
then,  did  he  not  call  on  Dr.  Brewster,  and  put  the  ques- 
tion to  him,  when  he  would  at  once  have  ascertained  wliether 
or  not  he  was  the  author  of  that  charge,  and  his  reasons  for 
saying  that  he  was  a  plagiarist,  if  the  Doctor  himself  was 
the  first  that  said  so.  Gentlemen,  he  has  not  done  thir>, 
and  therefore  he  cannot  come  against  me  on  that  account. 
Starkie  says  in  his  book,  at  p.  244,  "  a  person  repeating 
the  slander  which  he  has  heard  from  another,  will,  in  some 
instances,  be  justified,  provided  he,  at  the  time  of  repcti- 
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tion,  declare  the  name  of  the  person  from  whom  he  heard 
it." 

What  I  said  was  this, — that  Dr.  Brewster  said  the  pur- 
suer had  borrowed  from  Nairne''s  experiment.  I  did  this, 
not  generally  indeed  ;  but  I  gave  the  name  of  a  man  very 
well  known  to  the  scientific  world,  and  a  man  of  great  re- 
])utation ;  and  I  now  state  to  you,  that,  having  done  this, 
the  present  action  against  me  as  to  this  issue,  is  wholly  ir- 
relevant. 

Allow  me  to  make  one  remark  on  this  point  of  the  case — 
about  "  making  cold."  In  this  particular  summer,  if  one 
could  make  the  air  a  little  colder,  I  should  be  veiy  glad, 
but  in  general,  we  have  no  reason  to  complain  of  heat. 
A  little  freezing  might  do  us  good  at  present  *.  A  fo- 
reigner, after  residing  some  time  in  this  country,  speak- 
ing of  the  climate  of  Scotland,  is  reported  to  have  said, 
that  we  usually  had  7i'me  months  of  frost  and  snow,  and 
three  qfccld  weather.  Unless,  therefore,  the  cold  could 
be  as  easily  dismissed  as  produced,  we  will  probably  be 
as  well  without  it ;  for  I  am  much  mistaken,  even  after 
the  Union  Canal  proprietors  have  expended  upwards  of 
iS*  100,000,  in  making  a  canal  to  the  westward  of  this 
city,  in  order  to  bring  in  coals  to  Edinburgh,  if  we  do 
not  find  it  cold  enough  during  the  ensuing  winter.  The 
pursuer's  discovery  of  the  mode  of  producing  cold  is  mere- 
ly a  philosophical  experiment,  and  cannot  be  of  much  gene- 
ral use  to  us.  But  please  to  recollect  what  this  discovery  was. 
It  was  well  known  before.  I  will  not  say  that  it  was  so 
well  performed  before  Mr.  Leslie  exhibited  it ;  but  Mr. 
Nairne  said  that  heat  was  produced,  and  that  cold  was  pro- 
duced, in  particular  situations.  In  all  cases  where  solid 
bodies  pass  into  a  fluid  state,  and  evaporation  takes  place, 
heat  is  absorbed  and  cold  is  consequently  produced.  It  is 
so  in  the  case  of  water,  and  also  in  the  case  of  ether. 
Take  the  example,  which  is  familiar  to  us  all,  of  a  pot  on 
the  fire.  Put  a  pot  on  the  fire,  and  make  the  fire  as  strong 
as  you  can,  and  put  water  into  the  pot,  it  won't  become 
red  hot  so  long  as  there  is  water  in  it,  because  the  water 
being  turned  into  air  or  vapour,  by  the  action  of  the  fire, 
carries  off  the  heat  from  the  metal  of  the  pot ;  in  other 
words,  evaporation  produces  cold.  Now  all  this  is  well 
known.     Mr.  Nairne  makes  the  same  experiments  that  Mr. 

•  Referring  to  the  heat  of  tlie  air  in  the  room,  from  the  crowded  state  of  the 
Court. 
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Leslie  does  with  the  air  pump,  and  Professor  Leslie  may" 
have  been  looking  to  Mr  Nairnc's  account  of  his  experi- 
ments, at  the  time  he  published  his  Essay  on  Heat.  I  say 
this  much,  to  justify  myself  as  a  critic.  The  philosophical 
Transactions  of  the  Royal  Society  are  said  to  be  open  to  all 
the  world.  It  is  true  they  are  so ;  but  we  do  not  read  them. 
Many  learned  men  have  not  read  them.  Professor  Ijesiie 
might  have  done  so ;  and  I  have  little  doubt  that  he  read 
in  them  the  details  of  Mr.  Nairne''s  experiments.  But 
another  gentleman  might  have  looked  at  them,  and  thought 
that  he  saw  inNairne's  account  the  same  thing  done  that  was 
done  by  the  pursuer.  Professor  Leslie  takes  out  the  air 
from  the  receiver  of  the  air-pump  ;  he  puts  in  water  into  a 
vessel,  which  he  places  in  the  receiver,  and  he  then  puts  sul- 
phuric acid  under  it.  He  draws  out  the  air  by  working 
the  pump,  and  the  water  boils  at  120  degrees  of  Fahren- 
heit's thermometer ;  but  water  boils  at  a  lower  degree  than 
120.  De  Luc  goes  to  the  top  of  the  Alps  and  makes  his 
experiments,  and  he  there  finds  in  that  elevated  situation, 
where  the  pressure  of  the  atmosphere  is  much  less,  that 
water  boils  with  less  heat.  Professor  Leslie  takes  the  air 
pump,  and  he  sets  in  the  receiver  a  basin  of  water,  and 
puts  sulphuric  acid  under  the  receiver ;  he  then  draws 
out  the  air  by  working  the  pump,  and  the  water  boils. 
The  water  rises  at  78  degrees  less  than  the  temperature 
of  the  open  air  ;  the  steam  is  taken  off  in  a  rapid  style  ; 
and  the  heat  is  reduced  in  the  water  below  S2  degrees, 
which  is  the  feezing  point.  Professor  Leslie  thus  makes 
ice  in  a  very  pretty  manner. 

Another  gentleman  hears  of  Mr.  Leslie''s  experiments. 
He  reads  of  them  in  his  retirement  in  the  country.  He 
sees  that  an  air-pump  is  used  ;  and  he  sees  sulphui-ic  acid 
applied  under  the  receiver.  Mr,  Nairne,  by  means  of 
sulphuric  acid,  took  the  moisture  out  of  air,  which  is  ex- 
actly what  Mr.  Leslie  does.  He  finds  Mr.  Nairne  taking 
ether,  and  putting  it  into  the  receiver  of  the  air-pump. 
He  works  the  air-pump,  and  takes  out  the  air  in  the  ether. 
This  rapidly  takes  away  the  heat,  and  produces  cold  ;  and 
when  the  operation  is  completed,  he  examines  the  receiver, 
and  finds  ice  or  frozen  ether  remaining:.  One  of  the 
witnesses  examined  this  day,  told  you  that  Mr.  Nairne 
supposed  he  had  froze  ether,  but  that,  in  the  opinion  of 
the  philosophic  world,  he  had  only  frozen  a  little  water  ir> 
the  ether.     This  may  be  all  a  jest,  but  so  it  is ;   it  is  pul)- 
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lished  to  the  world.  Mr.  Leslie  publishes  a  book  on  the 
theory  of  heat ;  and  a  person  readng  it  in  the  country 
thinks  he  has  formerly  read  all  this  in  Mr.  Nairne''s  account 
of  his  experiments.  He  finds  the  elements  are  the  same 
in  both.  Mr.  Nairne,  it  is  true,  had  a  different  object  in 
view;  his  purpose  was  to  endeavour  to  produce  dryness, 
or  cold  in  ether,  and  Mr.  Leslie  had  the  merit  of  doing 
the  same  thing  with  water.  But  he  sees  Mr.  Nairne 
working  in  the  same  way,  and  with  the  air-pump.  He 
finds  him  absorbing  moisture  from  water,  and  producing 
ice  by  drawing  off  the  air,  and  freezing  ether  along  with 
it.  Now,  Gentlemen,  putting  that  and  that  together^  he 
thinks  he  sees  Mr.  Leslie  ploughing  with  Mr.  Nairne*s 
heifer ;  and  he  says  so  to  the  world.  Dr.  Marcet  has  said 
that  Mr.  Leslie  was  right  in  his  experiments,  though  he 
did  not  understand  the  mode  of  its  being  done  at  first, 
and  so  do  I.  Mr.  Leslie  saw  then,  all  the  materials  of  his 
experiments,  as  well  as  their  principles,  were  known  be- 
fore ;  and  though  Mr.  Nairne  saw  them  also,  he  did  not 
combine  them,  but  Mr.  Leslie  did ;  and  that  is  the  disco- 
very he  has  made.  But  though  all  men  must  admire  it  as 
an  ingenious  discovery  in  chemistry,  which  I  also  do ; 
yet  I  hope  you  will  not  say, — although  this  discovery  of 
Mr.  Leshe's  was  only  made  in  1810,  and  I  took  it  upon 
me  to  call  back  the  attention  of  the  public  to  Mr,  Nairne's 
experiments  in  1777,  and  to  say  that  this  later  pretended 
discovery  is  a.  plagiarism  from  an  old  volume  of  Philoso- 
phical Transactions, — I  have  done  that  which  is  wrong, 
and  that  I  have  attacked  the  pursuer  from  envy  and  ma- 
lice. I  am  not  surely  to  be  accused  of  malice  for  having 
done  this.  When  I  see  water,  air,  ether,  and  sulphuric 
acid,  used  in  both  experiments,  and  that  Mr.  Leslie  had 
no  other  merit,  than  in  combining  them  in  a  different  way 
from  what  Mr.  Nairne  did  in  his  experiments,  I  am  not 
certainly  to  be  accused  of  malice  when  I  state  this  to  the 
public,  and  that  I  think  the  one  has  borrowed  from  the 
other.  I  do  this  under  the  liberty  of  the  press,  and  I  am 
not  to  be  accused  for  doing  so.  The  pursuer  says,  I  have 
maliciously  attempted  to  deprive  him  of  tlie  glory  of  this 
discovery,  and  to  injure  his  character,  as  a  man  of  science, 
in  the  eyes  of  the  world.  He  has  made  several  very  handy 
instruments  to  be  sure  ;  but  am  I  to  be  told,  that  because 
I  said  that  his  combining  of  two  principles  in  chemistry, 
which  were  well  known  before,  was  not  an  original  inveu- 
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tion,  that  such  a  statement  is  malicious  ?  I  deny  that  it  is 
so,  or  that  I  am  covering  up  and  conceahng  from  the 
world  the  merits  of  the  pursuer,  and  giving  that  glory  to 
another  which  is  due  to  him  alone  ;  or  that  I  have  done 
any  thing  which  entitles  him  to  call  for  damages  from  me, 
merely  because  he  combined  what  another  did  not.  It  is 
quite  unreasonable  to  accuse  me  of  malice  for  this.  I 
stated  to  the  public  only  what  Dr.  Brewster  put  into  my 
head.  The  pursuer,  Mr.  Leslie,  was  not  actually  told 
by  me  that  Dr.  Brewster  was  the  author  of  my  statement 
of  his  having  been  guilty  of  plagiarism  ;  and  it  is  possible 
that  the  writer  of  the  critique,  when  he  mentioned  Dr. 
Brewster's  merit  in  pointing  this  out,  may  have  been  guil- 
ty of  a  similar  offence  with  Mr.  Leslie,  when  he  showed 
his  ignorance  in  asserting,  probably  on  the  information  of 
another,  that  the  language  of  the  Hebrews  was  the  rudest 
and  poorest  of  all  written  languages.  If  I  acted  other- 
wise, I  stated  to  the  public  only  what  I  thought  of  this 
author  and  his  discoveries  :  I  have  not  acted  contrary  to 
the  liberty  of  the  press,  nor  am  I  to  be  accused  of  malice 
for  doing  what  I  conceive  I  had  a  right  to  do,  and  what  I 
was  legally  entitled  to  do  under  the  liberty  of  the  press. 

Gentlemen,  in  the  next  issue  it  is  put,  whether  1  have  ac- 
cused the  pursuer  "  as  being  lying,  dishonest,  or  joining 
with  a  bookseller  to  impose  upon  the  public  by  dishonesty.^" 
Gentlemen,  these  words  are  not  to  be  found  in  the  passage 
from  my  critique,  quoted  in  the  issues,  which  you  will  find 
runs  in  these  terms,  (p.  4.)  "  As  I  am  on  the  subject,  I 
may  remark,  that  I  was  at  first  a  little  surprised  to  find 
that  in  the  second  edition  of  the  Philosophy  of  Arithmetic, 
which  was  announced  since  I  pointed  out  Leslie's  mistake, 
he  had  not  retracted  the  unlucky  note  which  convicted  him 
of  ignorance.  But  on  inspection  of  the  work  my  wonder 
ceased  ;  for  I  perceived  that  the  new  edition  was  nothing 
more  than  the  old  one,  with  a  fresh  lying  title-page  and  a 
few  additional  leaves ;  in  short,  only  a  collusion  between 
an  honest  bookseller  and  a  doubly  honest  professor,  to  im- 
pose on  the  public,  and  get  rid  of  the  remaining  copies  of 
an  unsaleable  work.  Here,  then,  is  the  vile  offence  against 
decency  as  committed  by  me.  What  reason  have  I  to  re- 
spect Mr.  Leslie  ?  His  Essay  on  Heat !  The  matter  of 
that  work  is  no  great  affair,  and  the  manner  is  so  bad,  that 
even  a  brother  reviewer  pronounces  it  to  be  execrable  and 
*  drossy.'     His  mathematics  !     There   is  not  an  originaf 
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irnathcmatical  fact  of  tlic  smallest  value  in  all  his  book  ;  and 
his  barbarous  style  and  vile  arrangement  have  done  a 
great  deal  to  obscure  the  merit  of  what  he  has  purloined. 
I  do  not  intend,  for  it  would  not  be  the  proper  place,  to  go 
into  any  detailed  remarks  on  ins  geometry  ;  but  every  ma- 
thematician has  laughed  at  his  droll  proof  of  the  doctrine 
of  parallel  lines ;  at  his  doctrine  of  ratios;  at  his  failure  in 
proving  his  very  first  proposition,  the  foundation  of  his  sys- 
tem ;  and  a  thousand  other  such  betises.  Am  I  to  bow  to 
him  because  he  is  an  Edinburgh  Reviewer  ?  I  question 
the  inspiration  of  that  worthy  oracle.  And  as  to  the  Pro- 
fessor's own  part  in  its  lucubrations,  why,  his  impudent 
puffings  of  himself,  and  ignorant  sneerings  at  others,  have 
often  made  me  liken  Leslie  the  reviewer,  to  some  enormous 
over-fed  pet  of  the  parrot  species,  stuck  up  at  a  garret 
window,  and  occupied  all  day  with  saying  '  Pretty  poll, 
pretty  poll,'  to  itself,  '  Foul  witch,  foul  witch,'  to  every 
passer  by.  Look  noWy  I  beseech  you,  at  his  article  on  the 
North-west  Passage  !  !  !" 

Gentlemen,  you  have  heard  evidence  delivered  on  this 
subject.  I  gave  my  reasons  for  stating  this,  whether  they 
were  good  or  bad  ;  I  stated  them  to  the  public ;  and  I 
used  some  familiarities  with  the  author,  as  being  guilty  of 
a  collusion  with  his  bookseller,  to  impose  upon  the  public 
by  putting  a  new  title-page  to  an  old  book,  and  adding  a 
few  additional  leaves.  This  is  all  I  did ;  and  I  say,  is 
not  that  true.''  You  have  heard  the  statement  of  Mr. 
Miller,  a  bookseller,  who  has  told  you  nothing  but  God's 
truth,'  that  it  was  an  imposition  upon  the  public,  though 
it  did  not  impose  upon  the  bookseller.  They  then  call 
other  booksellers,  who  tell  you,  that  the  pursuer  and 
his  bookseller  put  out,  as  a  new  edition  of  his  book,  the 
old  copies,  with  a  new  title-page,  and  several  additional 
leaves  ,•  and  that,  for  this  they  charged  a  higher  price, 
though  substantially  and  t^uly  it  was  nothing  more  than 
the  old  copies  of  the  book  with  a  few  notes.  The  pub- 
lic would  b.ave  been  imposed  upon  in  this  way  if  I  had 
not  put  them  on  their  guard.  They  never  could  have 
supposed  any  thing  else  than  that  the  author  had  reprint- 
ed the  book,  and  offered  it  to  them  as  an  improved  and 
tnlarged  edition,  when  they  saw  it  published  in  this 
way.  It  was  not  an  improved  edition  ;  there  was  a  leaf 
torn  off  from  the  end  of  the  book,  and  only  eighteen  pages 
of  notes  added  ;  an  addition  made  to  the  multiplication 
table  ;    and  another  addition  in  the  preface.       The  leaf 
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containing  the  former  ]>reface  was  torn  out  in  order  to  add 
this  passage  :  "  In  this  edition  I  have  introduced  consider- 
able improvements.  The  large  multiplication  table  is 
now  printed  in  a  more  convenient  form,  and  other  useful 
tables  are  inserted  in  the  folding  sheet ;  but  the  most  va- 
luable addition  that  I  have  made,  consists  in  the  table  of 
quarter  squares,  near  the  end  of  the  A'^olume  ;  which,  to  a 
certain  extent,  perform  the  multiplication  of  numbers  more 
expeditiously  than  even  logarithms  themselves." 

I  ask  whether  the  public  would  not  believe  from  this 
preface  that  considerable  improvements  were  made  on  the 
work  ?  It  does  not  tell  all  that  was  done  to  the  book,  there 
were  only  a  few  notes  added  at  the  end,  and  an  addition 
to  the  multiplication  table.  The  booksellers  examined  be- 
fore you  this  day,  are  honest  and  fair  men,  and  they  have 
told  you  that  they  see  nothing  unfair  or  dishonest  in  all 
this.  Gentlemen,  it  Avould  seem  that  there  are  tricJcs  in 
all  trades  hid  ours — we  cannot  impose  upon  you,  at  least 
in  the  Jury  Court ;  we  must  here  show  you  every  thing 
fairly  and  openly.  In  all  other  professions  except  the 
LAW,  there  are  tricks  in  trade — take  any  other  business 
you  please — the  "  weavers,"  for  example ;  you  will  pro- 
bably recollect  the  Scotch  song  written  by  Burns — 

"  Willie  Wastle  dwalt  on  Tweed. 
The  place,  they  ca'd  it  Liiikumdoddie, 
Willie  was  a  wabster  gude, 
Cou'd  stow'n  a  clew  wi'  ony  body." 

Gentlemen,  you  have  heard  it  said,  "  a''s  fair  i'  the  wab- 
ster trade,"  but  yet  Willie  Wastle  was  a  thief.  You  may 
also  have  heard  of  a  clergyman  in  England  preaching  be- 
fore the  corporation  of  tailors,  when  he  chose  for  his  text, 
these  words ;  "  a  remnant  shall  be  saved."  But  would  any 
man  venture  to  say,  that  all  tailors  arc  honest  men,  if  they 
adhere  literally  to  that  text.  If  he  could,  he  may  say  the 
s^me  of  the  booksellers.  He  may  say  the  same  of  my 
client,  Mr.  Blackwood.  I  certainly  believe  he  is  no  let- 
ter than  the  rest — they  would  all  try  to  get  off  a  book  with 
a  fevy  not^s,  as  a  new  edition,  if  the  author  were  to  desire 
them.  I  believe,  hovt^ever,  that  there  is  only  one  instance  of 
an  anthor  lending  himself  to  such  a  trick,  and  that  was  in  the 
case  of  a  lady,  who  certainly  did  not  understand  what  she 
was  about ;  but,  Gentlemen,  when  booksellers  take  it  upon 
them  to  say  to  the  public  that  that  is  a  new  edition,  which  is 
merely  the  old  copy  of  a  forgotten  work,  with  a  new  title- 
page,  and  a  few  notes,  I  tell  them  they  ticat  mc  dishonest- 
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ly  ,*  and  if  a  book,  like  this  of  the  pursuer's,  be  repubhshed 
with  a  few  additional  slieets  of  paper,  and  a  multiplication 
table,  and  called  a  new  edition  enlarged  and  improved,  I 
have  no  hesitation  in  saying-,  that  there  has  been  a  dishon- 
est collusion  betwixt  the  author  and  the  bookseller  to  im- 
pose upon  the  public.  Mr.  Leslie,  the  author  before  you, 
has  let  hiviself  dozen,  in  my  opinion,  in  lending  himself  to 
this  trick,  and  there  can  be  no  justification  given  of  his  con- 
duct in  this  Coiu't,  We  have  all  done  wrong  things  in  the 
course  of  our  lives,  but  nothing  of  this  nature  which  any 
man  would  attempt  to  justify  in  a  Court.  Mr.  Miller  said 
that  it  was  an  imposition  on  the  public,  and  that  the  thing 
should  not  be  done.  To  pass  off,  as  a  new  edition  of  a 
work,  a  few  notes,  with  a  new  title-page  prefixed  to  an  old 
book  which  is  not  saleable,  is  a  mere  trick  of  trade.  A 
Jish-wife  will  demand  from  you  2s.  6d.  for  what  she 
will  the  next  moment  take  9d.  ;  but  she  belongs  to  a 
privileged  class,  of  whose  tricks  and  impositions  the  pub- 
lic are  generally  pretty  well  aware.  In  the  present  in- 
stance, the  public  could  not  have  suspected  any  trick. 
The  person  making  this  statement  did  not  mean  to  refer 
to  the  bookseller,  but  to  the  book ;  at  same  time,  I  am 
certain,  that  if  Mr.  Blackwood  had  noticed  this  remark 
in  the  article  as  to  the  honest  bookseller,  when  he  inserted 
it  in  his  magazine,  he  would  not  have  allowed  it  to  go  in  ; 
nothing,  indeed,  can  justify  what  is  not  justifiable  in  itself, 
but  other  authors  have  been  treated  in  the  same  way. 
Savage' ridicules  Curl,  the  bookseller,  for  this  trick,  in  very 
severe  satire  ;  he  says  that  Curl  published  a  book  with 
a  new  title  page  to  every  500  copies,  calling  each  set  of 
copies  a  new  edition,  which  Savage  treats  as  a  hooksellivg 
iricl;  and  not  to  be  justified. 

I  may  mention  also  an  attack  upon  Dr.  Gregory — 

Loud  Chief  Commissioner. — I  am  sorry  to  interrupt 
you,  Mr.  Forsyth :  the  case  you  are  now  proceeding  to 
state,  is  that  of  another  who  may  have  done  a  wrong ; 
that  can  be  no  rule  for  the  Court ;  stick  to  your  own  jus- 
tification. 

Mr.  FoKSYTH. — In  page  fifth,  there  is  another  ground 
of  attack  on  us.  In  the  third  issue,  the  question  is  put, 
whether  we  have  not  described  the  pursuer  "  as  resem- 
bling a  parrot."  Gentlemen,  a  parrot  is  a  very  beautiful 
bird  J   I  should  have  taken  such  a  comparison  as  a  compli- 
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ment  paid  to  me  ;  and  I  do  not  see  why  the  pursuer  should 
take  it  so  much  amiss.  It  is  a  prettier  animal  than  either  of 
us.  This  charge  reminds  me  of  the  story  of  the  poor 
Scotsman  in  London,  who  called  the  parrot  a  "  green 
goose,"  because  it  abused  his  countrymen,  by  calling  nick- 
names. Sir  John  Carr  was  likewise  abused  in  a  much 
worse  style  than  this.  It  may  be  supposed,  indeed,  that 
I  said  the  pursuer  resembled  a  parrot, — that  spoke  things 
it  did  not  understand, — when  he  called  tlie  Hebrew  lan- 
guage the  Samaritan. 

Chief  Commissioveh. — Mr.  Forsyth,  you  are  going 
wrong  again.  You  are  wandering  from  the  libel,  and  in- 
juring the  cause  of  your  client. 

Mr.  Forsyth. — Gentlemen,  I  shall  read  the  passage 
about  "  Pretty  Poll.""  On  page  5th  of  the  issues  you  will  find 
these  words :  "  Am  I  to  bow  to  him  because  he  is  an 
JEdinburgh  Reviewer.  I  question  the  inspiration  of  that 
worthy  oracle,  and  as  to  the  Professor's  own  part  in  its  lu- 
cubrations, why,  his  impudent  puffings  of  himself,  and  ig- 
norant sneerings  at  others,  have  often  made  me  liken  Les- 
lie the  reviewer,  to  some  enormous,  over-fed  pet  of  the 
parrot  species,  stuck  up  at  a  garret  window,  and  occupied 
all  day  with  saying,  *  Pretty  poll !  pretty  poll  !'  to  itself. 
'  Foul  witch  !  Foul  witch  !'  to  every  passer  by.  Look  now^ 
I  beseech  you,  at  his  article  on  the  North-west  Passage  !  !  !'' 
With  regard  to  that.  Gentlemen,  we  have  a  counter  issue. 
And  I  own  I  expected  that  the  pursuer  this  day  would 
have  made  an  admission,  or  a  denial,  that  what  is  here  stated 
as  to  Mr.  Leslie  being  a  writer  in  the  Review,  was  the  fact. 
The  fact  is  not  deiiiedy  that  Mr.  Leslie  wrote  in  the  Edin- 
burgh Review  ;  and  it  is  generally  known  that  he  was  the 
principal  contributor  to  it. — 

Chief  Commissioner. — Mr.  Forsyth,  I  must  stop  you 
again.  The  libel  in  question  was  understood  to  be  a  libel 
upon  Mr.  Leslie,  as  an  author  writing  in  the  Edinburgh 
Review.  Now,  he  is  an  unavozved  author  in  this  work,  if 
he  is  a  contributor  to  it.  Now,  in  settling  the  issues,  I 
thought  it  but  just  that  you  should  state  in  the  issues, 
the  passages  in  the  Review  which  you  refer  to,  as  having 
been  written  by  Mr.  Leslie,  and  that  you  should  undertake 
to  prove  that  he  wrote  them.     And  if,  in  support  of  your 
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statement,  you  should  be  able  to  bring  forward  evidence  to 
eatisfy  the  Jury  that  the  Professor  was  the  author  of  these 
passages  in  the  Review,  in  which  he  criticises  his  own 
works,  lauding  himself,  and  running  down  other  writers, 
then  the  picture  of  a  bird,  applied  distinctly  in  the  libel  to 
Mr.  Leslie,  comes  to  be  a  question  whether  it  is  fair  cri- 
ticism or  not.  But  you  must  prove  to  the  Jury,  that 
Mr.  Leslie  is  the  author  of  those  passages  which  you 
so  pointed  out ;  and  you  are  not  entitled  to  assume  an 
admission  of  the  other  party,  that  he  is  the  author  of  those 
passages.  Great  allowances  are  to  be  made  for  a  counsel 
pleading  in  defence  of  his  client,  but  the  Court  cannot  al- 
low the  counsel  on  either  side  to  travel  out  of  the  issues. 

Mr.  Forsyth, — Gentlemen  of  the  Jury,  we  do  not  con- 
sider this  a  serious  matter  by  any  means.  It  is  a  mere 
jest.  You  have  heard  how  many  such  things  were  said 
against  Sir  John  Carr  and  his  works,  that  he  was  not  only 
alluded  to  in  words  much  worse  than  those,  but  even  his 
person  was  exhibited  in  caricature. — 

Chief  Commissioner. — There  affain  vou  go  wrong. 
The  case  of  Sir  John  Carr  was  that  of  an  avowed  author. 
There  were  in  that  case  avozced  v/orks  also.  The  books 
.criticised  were  avowed  to  be  Sir  John's ;  and,  therefore, 
the  judge  was  of  opinion  that  the  attack  made  upon  those 
works  was  fair  criticism,  and  not  a  libel. 

Mr.  Forsyth. — Gentlemen,  I  must  now  state  to  you, 
that  there  is  no  help  for  difference  of  opinion.  Authors 
and  lawyers  will  differ  in  opinion,  and  there  is  no  help 
for  it.  I  have  called  this  a  jest :  it  is  a  sorry  jest ;  and 
if'  I  had  been  dealt  fairly  by,  I  could  have  proved  the 
statements  I  made. 

Mr.  Jeffrey. — My  Lord,  T  can't  bear  this.  I  dis- 
tinctly call  upon  Mr.  Forsyth  to  show  Jioxo,  and  in  -what 
manner^  he  has  been  unfairly  dealt  by.  I  deny  that  he 
has  been  unfairly  dealt  by,  by  us ;  all  his  witne^ses  are  now 
inclosed,  and  he  may  proceed  to  prove  his  statements  by 
them,  if  he  pleases. 

Chief  Commissioner. — Mr.  Forsyth,  I  have  felt  it  my 
duty,  sitting  here,  to  state  that  you  had  gone  out  of  the 
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record.  All  that  llie  Court  requests  is,  that  you  cotifioe 
yourself  to  the  case  of  your  client.  The  Court  has  no  de- 
sire to  do  you  the  least  injustice. 

Mr.  FousYTii. — I  admit  that,  my  Lord. 

Now,  gentlemen,  I  have  made  this  remark  about  "  Pret- 
ty roll,""  in  reference  to  the  pursuer  Mr.  Leslie.  li  is  a 
sorry  jest,  and  I  do  not  think  it  worth  while  to  go  to  evi- 
dence about  the  matter.  It  is  a  mereJoJce,  and  we  consider 
it  to  be  so.  If  the  liberty  of  the  press  be  of  any  value  at 
all  in  this  country,  my  having  used  this  squib  can  be  of  no 
bad  consequence  to  the  defender.  If  I  have  said  this  of 
the  pursuer,  Mr.  Leslie,  that  respectable  person  cannot  qua- 
lify any  injury  that  he  has  sustained  by  it.  And  but  for 
this  issue,  "  Pretty  Poll"'''  would  have  been  long  ago  forgot. 
It  is  a  mere  Jest,  and  is  only  of  importance  as  having  been 
brought  forward  here. 

Lastly, — As  to  the  attack  upon  the  University  of  Edin- 
buroh.  that  charge  will  be  found  on  page  6th  of  the  issues. 
*'  With  grief  I   have  perceived  that  many  of  the  young 
men  who  go  from   this  country  to  Edinburgh,  to  pursue 
their  medical  studies,  come  back  with  their  religious  princi- 
ples perverted,  and  their  reverence  for  holy  things  sneered 
away.     ,It  wpuld  be  very  unjust  to  accuse  any  individual 
of  this  weighty  charge,   but  the  fact  is  undeniable.     I  re- 
joice, therefore,  whenever  it  is  in  my  power,  even  in  the 
^rnost  trivial  degree,  to  show  that  the  lights  of  the  famous 
Northern  Sect  are  i:ot  infallible  ;  that  under  affected  know- 
ledge, gross  ignorance  may  lurk  ;  and  that  considerable  in^ 
.tolerance   may  sometimes  be   the  characteristic  feature  of 
;phi!ospphic  liberality.     I  rejoice,  also,  but  much  more  sin- 
cerely, to  learn  that  a  better  spirit  is  arising  in  your  famous 
(University  ;  at)d,  in  spite  of  its  levity,  its  humours,  its  fol- 
lies,.nay,   even  its  transgressions,   I  think  your  Magazine 
h^s.been  instrumental  in  this  good  work."" 

"  Whether  the  whole,  or  any  part  of  the  said  words  are 
pf  and  concerning  the  pursuer ;  and  falsely,  maliciously, 
and  injuriously  hold  out  and  represent  the  pursuer  as  being 
one  of  the  public  teachers,  by  whom  young  men,  whocome 
as  students  to  the  university  of  Edinburgh,  have  their  re- 
ligious principles  perverted,  and  their  reverence  for  holy 
things  sneered  away,  to  the  injury  and  damage  of  the  said 
pursuer  ? ' 

Now,  in  the  first  place,  in  my  humble  apprehension, 
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the  university  of  Edinburgh  is  as  liable  to  criticism  as  the 
government  of  a  state  is;  and,  so  far  as  it  is  injured, 
it  may  take  measures  to  obtain  redress.  The  pursuer 
is  not  entitled  to  come  forward  and  call  upon  you  to 
redress  such  wrongs.  The  persons  noticed  in  the  cri- 
tique here,  are  young  men  coming  from  Ireland  to  study 
medicine, — not  natural  philosophy ;  which  is  not  one  of 
the  medical  classes.  The  chemistry  class  is,  but.  Profes- 
sor Leslie  is  not  the  professor  of  chemistry.  To  be  sure, 
he  comes  in  for  his  share  of  the  animadversion  upon  the 
university,  as  one  of  the  professors.  Is  not  a  man  endtled 
to  go  from  one  climate  or  kingdom  to  another  to  study  in  the 
universities.  It  is  well  known  that  in  this  university,  tliere 
are  students  from  all  parts  of  the  world;  and  if  I,  a  native  of 
anothercountry,  should  come  to  the  university  of  Edinburgh, 
and  go  through  a  course  of  study,  would  I  not  be  entitled 
to  say,  upon  my  return  home,  if  it  xvere  the  case,  that  the 
students  of  medicine  who  come  to  this  university  have  their 
religious  principles  perverted,  and  their  reverence  for  holy 
things  sneered  away.  Gentlemen,  the  writer  of  this  article 
comes  from  Ireland  :  he  dates  his  letter  from  Dublin,  and 
nothing  is  said  against  its  being  a  genuine  letter.  But  what- 
ever the  writer  of  that  letter  means,  it  is  clear  he  did  not 
refer  to  the  literary  classes  generally^  but  to  the  medical 
students ;  and,  therefore,  it  cannot  be  true  that  he  refers 
to  Professor  Leslie,  as  he  is  not  one  of  the  medical  profes- 
sors. Observe  what  he  says :  "  It  would  be  unjust  to  ac- 
cuse any  individual  of  this  weighty  charge ;  but  the  fact 
is  undeniable.  I  rejoice,  therelbre,  whenever  it  is  in  my 
power,  even  in  the  most  trivial  degree,  to  show  that  the 
lights  of  the  famous  Northern  Sect  are  not  infalhble :  That 
under  affected  knowledge  gross  ignorance  may  lurk,  and 
that  considerable  intolerance  may  sometimes  be  the  charac- 
teristic feature  of  philosophic  liberality.'"  Any  individual! 
What  individual  ?  Any  individual  professor  of  the  medi- 
cal classes,  to  be  sure,  and  not  you,  Mr.  Leslie.  To  be 
sure,  the  writer  says,  *'  Under  affected  knowledge,  gross 
ignorance  niay  lurk.""  I  think  gross  ignorance  did  lurk 
under  the  pursuer''s  affected  knowledge  of  the  Hebrew 
language,  and  to  that  extent  certainly,  the  passage  may  be 
applicable  to  Mr.  Leslie.  Then  the  writer  goes  on  to  say, 
**  I  rejoice  also,  but  much  more  sincerely,  to  learn  that  a 
better  spirit  is  arising  in  your  famous  university."  When 
did  this  better  spirit  arise  ?    About  the  time  that  Professor 
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Leslie  was  made  Professor  of  Natural  Philosophy ;  there- 
fore, the  writer  could  not  have  accused  Mr.  Leshe  of  in- 
tolerance. Young  men  do  not  usually  attend  those  classes 
of  the  University  which  they  are  not  obliged  to  attend,  to 
prepare  them  for  their  future  pursuits ;  and  this  writer  re- 
joices that  a  better  spirit  is  arising  in  this  famous  Universi- 
ty, at  the  time  that  Professor  Leslie  was  made  Professor  of 
Natural  Philosophy  ;  therefore,  he  could  have  had  no  ma- 
lice against  him.  I  do  not  think  it  necessary  to  go  into 
evidence,  but  I  am  happy  to  learn  that  the  times  of  pre- 
judice, ignorance,  and  intolerance,  are  now  gone  by. 

Gentlemen,  where  does  this  case  begin,  and  where  does 
it  end.  Seriously  speaking,  it  is  just  here — the  pursuer, 
Mr.  Leslie,  published  a  book  on  arithmetic,  in  which  he 
goes  out  of  his  way  to  attack  the  language  of  our  holy  re- 
ligion ; — my  client  stands  up  in  its  defence  ;  and, ^br  doing 
this,  he  stands  before  you  this  day.  All  the  rest  of  the 
charges  are  trifiincr. 

The  defender  declining  to  adduce  any  witnesses,  the 
Chief  Commissioner  addressed  the  Jury  as  follows:  "■•■■• 

Chief  Commissioimer. — Gentlemen  of  the  Jury,  it  is 
now  my  duty  to  give  you  such  views  of  Uiis  case  as  may 
direct  you  in  forming  your  judgment  on  the  different  mat- 
ters embraced  in  the  issues ;  and,  in  doing  this,  I  shall  en> 
deavour  to  lay  down  and  explain  the  whole  to  you,  in  such 
a  manner  as,  I  trust,  may  be  intelligible  to  you,  and  in 
connexion  with  the  libel. 

r  There  is  what  is  called  a  justification  on  proof  of  the 
Veritas  convincii,  that  is, — where  a  justification  of  the  libel 
is  offered  to  be  proved. 

I  shall  make  this  plain  to  you  immediately,  and  I  shall 
take  up  the  issues  in  justification  of  the  libel  first,  leaving 
the  others  to  the  last. 

The  first  justification  offered  will  be  found  on  page  7th 
of  the  issues,  in  these  words,  "  Whether  the  pursuer  held 
himself  forth  as  the  author  of  certain  discoveries  in  regard 
to  freezing  or  artificial  congelation  by  means  of  evaporation 
under  an  exhausted  receiver  ;  he,  the  pursuer,  knowing  or 
being  aware  that  the  same  or  similar  discoveries  were  pre- 
viously pointed  out,  or  described,  in  a  paper  in  the  b7th 
volume  of  the  Philosophical  Transactions  of  the  Royal  So- 
ciety of  London,  entitled,  '  An  account  of  some  experi- 
ments made  with  an  air-pump,  on  Mr.  Smeaton''s  principle  ; 


142 

together  with  some  experiments  with  a  coniinnn  air- 
pump.'  " 

This  is  a  justification  of  that  part  of  the  hbel  which  you 
will  find  on  the  4th  page  of  the  issues,  of  which  I  need  not 
read  to  you  more  than  a  part.  It  regards  what  is  said 
about  the  former  productions  of  this  author,  ]Mr.  Leslie, 
which  it  seems  to  have  been  the  wish  of  the  critic  to  take 
up  and  criticise.  He  says,  "  Why  don''t  you  review  his 
Phoenix  Park,  Killarney,  &c.  ?  I  have  copies  of  both  clas- 
sical productions  at  your  service.  Why,  finally,  did  you 
allow  Dr.  Brewster  to  have  the  merit  of  pointing  out  Les- 
lie's monstrous  plagiarism  of  the  theory  of  heat,  from  an 
old  volume  of  the  Philosophical  Transactions.? — For 
shame  !'' 

What  the  pursuer,  Mr.  Leslie,  complains  of  in  this  ar- 
ticle is,  that  he,  holding  himself  out  to  the  Institute  of 
France — to  the  Roval  Society  of  London, — in  this  city 
and  elsewhere,  as  the  author  of  this  discovery,  is  said,  in 
this  article,  to  have  been  guilty  of  a  "  monstrous  plagi- 
arism ;"  and  the  author  of  this  critique  asks  Mr.  Black- 
wood, the  defender,  "  why  don't  you,  the  editor  of  the 
Magazine,  bring  forward  and  review  his  other  works, 
which  are  deserving  of  criticism."  Now,  the  defender 
says,  that  this  is  true ;  and  he  offers  to  prove  his  aver- 
ment, that  it  is  a  plagiarism  ;  and  yet  he  deserts  the  grounds 
of  it  on  the  trial.  The  question  then  is — not  if  the  other 
party  has  proved  the  libel,  but  whether  the  libel  be  false  ? 
Now,  if  they  don't  prove  a  justification,  the  charge  is  true, 
and  the  libel  is  false  ;  the  justification  has  been  abandoned 
by  the  defender,  and  this  saves  the  Court,  and  you.  Gen- 
tlemen, farther  trouble.  The  case  stands  thus, — The  de- 
fence put  in,  that  this  is  a  fair  criticism  on  the  pursuer's 
works,  is  at  an  end,  and  the  libel  is  at  an  end, 
and  is  held  to  be  false;  and  this  question,  therefore, 
upon  the  issues,  stands  in  favour  of  the  pursuer.  It 
is  satisfactory  also  to  find,  that  this  point  is  established 
by  the  proof  led  on  the  part  of  the  pursuer,  as  detailed  in 
the  evidence  given  by  Dr.  Thomson,  Dr.  JVIarcet,  and  Dr. 
Dewar.  I  shall  confine  myself  to  Dr.  Marcet's  testimony, 
for  all  these  gentlemen  have  sworn  that  they  believed  at 
the  time  this  discovery  to  have  been  an  original  invention, 
and  that  they  still  think  so.  They  stated  to  you  what  they 
found  in  the  Philosophical  Transactions  of  that  period,  that 
the  qualities  of  the  bodies  mentioned  were  known  to  have 
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existed  before, — but  that  the  invention  of  the  pur3r<er  con- 
sisted, not  in  the  discovery  of  these  quahties,  which  were  pre- 
viously known,  but  in  their  combination.  Dr.  Marcet  parti- 
cularly states,  that  a  man  of  a  very  powerful  genius  might 
have  entertained  such  an  idea,  and  might  have  got  to  Mr. 
Leslie's  discovery.  Mr.  Leslie,  by  meditating  on  the  result  of 
Mr.  Nairne's  experiments,  might  have  dravs^n  from  it  the  dis- 
covery he  made  ;  but,  if  he  did,  he  would  have  given  the 
greatest  proof  both  of  an  inductive  and  inventive  genius. 
He  has  told  you,  that  the  principles  and  properties  of  the 
substances  on  which  this  discovery  was  founded,  were 
known  more  than  sixty  years  ago  by  Dr.  Cullen,  and  moi'e 
than  forty  years  ago  by  Dr.  Blair,  and,  generally,  by  the 
whole  philosophic  world ;  but  he  has  said  that  Mr.  Leslie's 
great  inductive  genius  has  accomplished  what  the  whole 
united  science  of  the  age  had  not  done.  The  pursuer  has 
not  left  this  issue  to  stand  upon  an  inference  of  the  law 
merely,  but  he  has  placed  it  besides  on  sure  and  solid 
grounds,  by  proving  the  facts.  Both  the  members  of  the 
Institute  of  France,  and  the  members  of  the  Royal  So- 
ciety of  London,  have  published,  in  their  Transactions,  the 
same  account  of  Mr.  Leslie's  discovery,  and  have  concurred 
in  the  opinion  of  its  being  original.  We  have  nothing  to 
do  with  the  importance  of  the  discovery,  but  that  the  pur- 
suer is  proved  to  be  the  original  inventor.  Yet  he  is  called  by 
the  defender  in  this  libei  a  "  plagiarist,"  and  the  offer  made 
by  him  to  prove  that  charge  is  abandoned,  while  the  origi- 
nal invention  is  clearly  proved  to  have  been  Mr.  Leslie's. 

The  second  justification  put  in  issue,  is,  that  the  pur- 
suer is  the  editor  of  a  book,  entitled  the  "  Philosophy  of 
Arithmetic."  This  issue  itself  I  shall  now  read  to  you  : 
"  It  being  admitted,  that  a  book,  entitled  the  Philosophy 
of  Arithmetic,  was  published  by  the  pursuer  in  the  year 
1S20,  and  is  described  in  the  title  page  as  a  second  edi- 
tion, improved  and  enlarged,  meaning  thereby  that  the 
said  book,  described  as  a  second  edition,  was  enlarged  and 
improved  in  comparison  with  the  first  edition  of  the  said 
bcMjk  ; — Whether  the  pursuer,  with  the  bookseller,  in  hold- 
ing out  to  the  public,  the  book  first  aforesaid,  as  a  second 
edition  enlarged  and  improved,  was  guilty  of  a  dishonest 
attempt  to  impose  upon  the  public." 

Now,  here  is  a  justification  also.  The  question,  on  the 
part  of  the  defender,  rests  entirely  on  argument.  There 
is  no  evidence  brought  forward  of  any  dishonest  attempt. 
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on  the  part  of  the  pursuer,  to  impose  upon  the  public ; 
but  the  defender's  counsel  have  left  it  to  stand  on  the  ap- 
pearance of  things.  Now,  see  the  way  in  which  the  pur- 
suer is  attacked  in  the  libel,  which  you  will  find  by  re- 
ferring to  the  top  of  the  fifth  page  of  the  issues,  in  these 
words,  •■'  But,  on  an  inspection  of  the  work,  my  wonder 
ceased  ;  for  I  perceived  that  the  new  edition  was  nothing 
more  than  the  old  one,  with  a  few  additional  leaves ;  in 
short,  only  a  collusion  between  an  honest  bookseller,  and 
a  doubly  honest  Professor,  to  impose  on  the  public,  and 
get  rid  of  the  remaining  copies  of  an  unsaleable  work. 
Here,  then,  is  the  vile  offence  against  decency,  as  commit- 
ted by  me.'' 

Now,  on  this  libel  arise  two  inferences,  on  the  expres- 
sion "  honest  bookseller,  and  doubly  honest  Professor  ;" 
and  the  question  is,  is  it  used  in  a  literal  sense,  or  ironi- 
cally ?  The  question  is  given  up  in  the  issue  in  justifica- 
tion, where  it  is  stated  that  by  the  word  "  honest,"  here 
used,  was  meant  "  dishonest ;"  but  the  interpretation  of  it 
depends  entirely  on  sound  common  sense,  applied  to  the 
scope  and  meaning  of  the  passage,  and  you  will  apply  it 
in  a  proper  and  legal  way. 

Firsts  You  will  consider  whether  the  expression  means 
*'  Jwnest"  or  ^'^  dishonest."  If  it  would  be  absurd  to  consider 
the  passage  in  its  literal  sense,  it  is  your  province  to  draw 
the  proper  conclusion.  To  me  it  seems  absurd  to  say  that 
when  a  man  is  directly  accused  of  putting  a  ly'i'ng  title 
page  to  a  book,  he  could  be  considered  as  being  called  an. 
honest  man. 

As  to  the  first  page  of  this  book  being  "  a  lying  title  page," 
you  have  the  evidence  of  Mr.  Tait  himself,  who  was  the 
publisher  of  it,  and  of  the  other  booksellers,  Mr.  Cadell, 
Mr.  Miller,  and  Mr.  Aitken.  I  throw  Mr.  Tait's  evi- 
dence out  of  the  question,  because  he  is  the  person  accused 
of  this  dishonest  attempt  to  impose  on  the  public.  All  the 
others  have  stated  distinctly,  that  this  copy  of  the  book 
should  be  called  "  second  edition."  Mr.  Miller  has  given 
you  an  instance  of  this  being  done  with  Mrs.  Hamilton's 
works,  and  Mr.  Aitken  has  done  the  same  as  to  Ross's 
works  ;  both  of  them  were  called  "  second  edition  revised." 
The  book  in  my  hands  is  called  "  second  edition  improved 
and  enlarged."  On  asking  them  if  there  were  any  parti- 
cular things  which  entitled  it  to  be  so  called — if  there  were 
improvements  and  enlargements  made  upon   it,  they  have 
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all  said,  that  there  were  such  as  entitled  the  book  to  be 
called  by  this  title.  Now,  although  there  may  be  an  inac- 
curacy in  this,  (and  here,  you  find  it  called  in  the  libel  a 
lying  title  page,) — where  are  you  to  go  to  ascertain  in  the 
only  way  that  can  be  satisfactory  to  you,  whether  it  be  so  or 
not.  You  can  only  go  to  those  who  are  engaged  in  the  trade. 
The  thing  stands  thus  :  this  was  a  copy  of  a  book  former- 
ly published,  newly  edited ;  but  then  it  was  so  edited,  with 
such  additions  and  improvements,  as  to  satisfy  the  mind 
that  this  cannot  be  said  to  be  a  lying  title-page,  when  it 
states  that  the  book  was  '  improved  and  enlarged '  I 
leave  this  question  with  you.  telling  you,  not  merely  that 
nothing  has  been  proved  against  the  correctness  of  this 
title-page,  but  that  no  attempt  at  proof  of  the  justification 
in  the  issues  has  been  made,  so  that  this  must  be  held  as 
not  being  a  lying  title-page,  but  a  proper  title  ;  and  if  the 
charge  of  honesty  is  considered  by  you  as  meaning  disho- 
nesty, then  the  justification  upon  this  issue  has  failed  alto- 
gether ;  and  your  verdict  must  be  for  the  pursuer. 

The  next  issue  is,  as  to  the  pursuer's  '  being  a  parrot.'  This 
refers  to  articles  in  the  Edinburgh  Review  said  to  be  written 
by  Mr.  Leslie.  You  will  find  the  paragraph  to  which  this  is- 
sue refers  on  the  5th  page,  in  these  words,  "  Am  I  to  bow  to 
him  because  he  is  an  Edinburgh  Reviewer  .''  I  question  the 
inspiration  of  that  worthy  oracle."  "  And  as  to  the  Profes- 
sor's own  part  in  its  lucubrations."  (This  fixes  down  the  re- 
viewer here  meant,  to  be  the  Professor,  whose  name  is  given 
in  what  follows  :)  "  Why,  his  impudent  puffings  of  him- 
self, and  ignorant  sneerings  at  others,  have  often  made  me 
liken  '  Leslie,'  the  reviexoer^  to  some  enorm.ous  over-fed 
pet  of  the  parrot  species,  stuck  up  at  a  garret  window,  and 
occupied  all  day  with  saying  '  Pretty  poll,  pretty  poll,'  to 
itself,  <  Foul  witch,  foul  witch,'  to  every  passer  by.  Look 
now^  I  beseech  you,  at  his  article  on  the  North-west  Pas- 
sage ! ! !" 

Gentlemen,  I  have  had  already  occasion  to  explain  the 
way  in  which  this  is  done.  If  a  person,  Avithout  cause,  is 
I'epresented  ridiculously,  either  by  a  picture  or  otherwise, 
there  are  good  grounds  of  action  for  libel.  As  little  doubt 
can  be  entertained  of  this.  If  the  alleged  libel  is  a  fair 
criticism  upon  the  work  of  another,  however  severe,  as  Lord 
Ellenborough  says,  even  if  the  person  criticised  is  repre- 
sented ludicrously  in  a  picture,  if  that  representation  relates 
to  his  works,  and  is  published  in  a  criticism  upon  his  works, 
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it  is  to  be  favourably  dealt  with.  But  if,  without  reference 
to  the  works,  one  person  puts  fortli  to  the  public  such  a 
ludicrous  representation  of  another,  then  the  libel  is  con- 
sidered in  law  to  be  malicious  and  unfounded,  and  there 
are  good  grounds  of  action. 

,  Now  this  is  the  rule  of  law  as  to  criticism  on  works.  If 
an  author  publishes  his  works  to  the  world,  and  puts  his 
name  to  them,  it  is  unnecessary  to  prove  them  to  be  his; 
thev  prove  themselves ;  they  are  not  like  loose  works  in  a 
review,  or  other  periodical  publication,  the  writer  in  which 
is  usually  desirous  of  remaining  unknown.  But  even  as 
to  these,  if  it  can  be  brought  home  to  him  that  he  is  the 
author  of  the  criticisms  considered  libellous,  then  the  libel 
contained  in  it  is  established  to  be  his ;  and  if  it  appears, 
that  in  such  a  critique  there  is  contained  an  assertion,  that 
the  author  of  the  works  criticised  has,  in  a  similar  periodi- 
cal publication,  lauded  and  praised  himself  in  reviewing 
his  own  works,  while  he  treats  those  of  other  people  scorn- 
fully, then  the  defender  would  be  justified  in  putting  in  a 
defence,  such  as  is  contained  in  this  counter  issue.  "  Whe- 
ther the  defender,  in  stating  that  he  had  often  likened  the 
pursuer  to  a  parrot,  meant  and  intended  to  allude  to  and 
characterize,  and  did  allude  to  and  characterize,  the  pur- 
suer, solely  as  the  author  of  the  said  passages,"  But  there 
is  no  such  evidence  laid  before  you.  The  pursuer,  Mr. 
Leslie,  stands  therefore  disconnected  entirely  with  the  re- 
view ;  and  it  is  not  necessary  to  inquire  whether  he  was 
the  author  referred  to  in  the  issues  or  not ;  the  defender 
has  abandoned  his  proof  in  this  issue,  and  has  abandoned 
his  justification;  and  therefore,  on  this  issue  you  can 
only  come  to  one  conclusion,  and  that  conclusion  is  in  fa- 
vour of  the  pursuer.  The  law  admits  of  nothing  else,  and 
besides,  the  facts  in  this  case,  as  proved  by  the  pursuer, 
coincide  with  the  law,  and  make  assurance  doubly  sure. 

I  have  gone  into  these  issues  at  greater  length  than  may 
seem  to  have  been  necessary  ;  but  the  remaining  parts  of 
the  case  are  of  the  deepest  importance,  and  therefore  I 
beg  your  attention  to  them. 

This  may  be  said  to  consist  of  matter  which  is  critical, 
consisting  of  four  branches: — 1^^,  Of  matter  where  it  is 
doubtful  to  what  class  it  belongs  ;  2</,  To  matter  where  it  is 
diflScult  to  draw  the  line  where  libel  begins,  and  where  it 
ends ;    3d,  Where  the  defender  has  abandoned  all  notions 
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of  fan-  criticism,  and  has  descended  to  personal  abused 
and  4^Zt,  What  is  fair  and  manly  criticism,  and  under  the 
protection  of  law.  These  questions  have  already  occu- 
pied a  great  part  of  the  time  of  the  Court  in  this  case,  in 
its  previous  stages.  In  a  case  also  where  Leitch  and  others 
were  defenders,  and  the  schoolmaster  of  Bathgate  pur- 
suer, the  Court  paid  much  attention  to  this  matter.  I  need 
not  refer  to  authorities  in  the  English  Courts ;  the  law  on 
this  point  may  be  stated  in  one  sentence.  No  judge  was 
ever  clearer  in  his  views  of  it  than  my  Lord  Ellenborough ; 
and  none  was  ever  more  anxious  to  preserve  the  rights  of 
free  and  fair  criticism  by  means  of  the  press.  He  states 
distinctly,  that  fair  criticism,  however  severe  and  sarcastic, 
although  the  critic  should  be  mistaken  in  point  of  fact  in 
many  things,  if  the  criticism  be  upon  a  published  work, 
the  jury  must  take  it  as  within  the  bounds  of  fair  criticism. 
The  law  is  clear  on  this  point  in  both  ends  of  the  island. 
Libel  or  no  libel,  is  a  question  of  law,  and  the  jury  take 
their  directions  in  that  respect  from  the  Court.  When 
the  question  arises  on  the  import  of  words,  it  is  left  to 
the  jury  to  decide  upon  the  facts,  and  the  plain  and  ob- 
vious meaning  of  the  words.  Having  stated  this,  I  am 
under  the  necessity  of  reading  to  you  the  words  of  the  issue. 
They  will  be  found  on  page  4th,  in  the  following  terms : — 
"  Mr.  Editor,  In  a  trifling  composition  I  sent  you  some  time 
ago,  it  was  asserted  that  Professor  Leslie  had  thought  pro- 
per to  pass  a  heavy  censure  on  the  Hebrew  language,  in  his 
Philosophy  of  Arithmetic,  though,  as  I  added,  it  could  be 
proved  from  his  own  writings,  nay,  from  the  very  passage 
that  contained  the  charge,  that  he  is  ignorant  even  of  the 
alphabet  of  the  language  on  which  he  thus  presumed  to  of- 
fer an  animadversion.  The  professional  dictum  alluded  to, 
is  this :  The  Oriental  nations  appear  generally  to  have  re- 
presented the  numbers  as  far  as  one  thousand,  by  dividing 
their  alphabet  into  three  distinct  classes  ;  but  the  Hebrew, 
the  rudest  and  poorest  of  all  written  languages^  having 
only  twenty-two  letters,  could  advance  no  farther  than 
400 ;  and  to  exhibit  500,  600,  700,  800,  and  900,  it  had 
recourse  to  the  clumsy  expedient  of  addition  by  joining 
400  and  100,  400  and  200,  400  and  300,  400  and  400,  and 
400  with  400  and  100." 

Gentlemen,  you  have  had  very  sensible  and  able  evi- 
dence laid  before  you  this  day,  on  this  point :  first,  You 
had  that  of  the  Rev.  Mr.  David  Dickson ;  and  secondly, 
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of  the  Rev.  Dr.  David  Scott.  These  reverend  and  learned 
gentlemen  made  this  matter  perfectly  intelligible.  There 
are  two  kinds  of  Hebrew  character,  the  Samaritan  or 
Phenician,  and  the  Chaldaic.  The  Samaritan  or  Phe- 
nician  alphabet  contains  twenty-two  letters,  and  the 
Chaldaic,  in  addition  to  the  twenty-two  original  letters, 
added  five  final  letters.  Now,  Gentlemen,  you  will  ob- 
serve, that  the  pursuer,  Mr.  Leslie,  in  his  book  on  the  Phi- 
losophy of  Arithmetic,  is  pursuing  the  chronological  de- 
duction of  the  mode  of  notation  among  all  nations  ;  and, 
in  the  course  of  his  work,  he  makes  this  commentary  upon 
the  Hebrew  language.  Now,  in  pursuing  this  course  of 
inquiry,  what  did  he  naturally  look  to .?  He  looked  to  that 
language  which  was  first  in  the  order  of  time ;  he  looked  to 
the  Samaritan^  or  ancient  Hebrew,  and  he  found  that  the 
Samaritan  alphabet  contained  only  twenty-two  letters.  So 
far  as  this  goes,  the  statement  in  his  work  was  correct ;  but 
then,  he  added  these  words  which  lay  the  foundation  of 
this  libel,  and  all  that  is  built  upon  it.  "  The  Hebrew 
language,  the  rudest  and  poorest  of  all  the  written  lan- 
guages, having  only  twenty-two  letters,  could  advance  no 
farther  than  400 ;  and  to  exhibit  500,  600,  TOO,  800,  and 
900,  it  had  recourse  to  the  clumsy  expedient  of  addition, 
by  joining  400  and  100,  400  and  200,  400  and  300,  400 
and  400,  and  400  with  400  and  100." 

Now,  Gentlemen,  the  evidence  does  not  go  to  establish 
this  to  have  been  the  case.  The  meaning  of  the  words  used 
is,  that  the  Hebrew  language  is  rude  and  poor.  Taken 
without  reference  to  the  meaning  and  object  of  the  publica- 
tion in  which  it  stands,  is  it  to  be  considered  as  a  rude  and 
poor  language  in  general  ?  Mr.  Dickson  and  Dr.  Scott 
say  that  it  is  not,  but  that  it  is,  in  a  high  degree,  a  philo- 
sophical language ;  and  therefore,  when  Mr.  Leslie  said 
what  he  stated  in  this  note,  he  was  giving  good  and  solid 
grounds  of  criticism  ;  and  it  is  for  you.  Gentlemen,  to  judge 
where  the  author  of  this  stricture  deviates  from  the  rules  of 
fair  criticism.  And  here  I  shall  only  say,  of  the  style  of 
this  writer's  critique,  that  it  is  very  severe ;  it  contains 
nothing  classical ;  and,  if  it  be  not  protected  by  the  favour 
of  law  to  bold  criticism  of  a  published  work,  it  is  conceived 
in  a  style  of  language  approaching  as  near  to  malice  as  any 
thing  of  this  kind  I  ever  read.  Yet,  Gentlemen,  if  you  are 
of  opinion  that  the  writer  of  this  article  is  only  exercising 
an  undoubted  right,  and  is  here  performing  the  office  of  a 
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protector  of  letters, — however  strong  the  language  he  uses 
may  be,  you  will  take  it  as  a  free  and  fair  criticism.  If 
you  check  such  strictures  in  one  case,  others  will  be  deter- 
red from  undertaking  such  an  office,  which  has  been  the 
great  instrument,  through  the  medium  of  a  free  press,  of 
our  acquiring  that  accuracy  of  language — that  taste  for 
poetry — that  regard  for  truth  and  purity  of  manners,  which 
have  brought  this  favoured  country  to  the  highest  pitch  of 
elegance  and  refinement. 

The  critique  then  goes  on,  "  The  rudest  and  poorest  of 
all  written  languages.?  By  my  troth,  Mr.  John  Leslie, 
these  be  bitter  words ;  but  the  latter  part  of  the  sentence, 
by  displaying  the  utter  ignorance  of  the  Professor,  happily 
renders  the  railing  of  the  former  perfectly  innocent.  In- 
deed, so  much  ignorance  and  impertinence  combined,  will 
hardly  be  found  in  so  short  a  compass  in  the  works  of  any 
other  writer  of  the  smallest  literary  character.  The  merest 
smatterer  in  Hebrew — any  one  who  had  read  the  first  page 
of  the  grammar,  could  have  informed  Mr.  Leslie  that  the 
Hebrews  had  not  recourse  to  the  clumsy  expedient  of  which 
he  accuses  them,  and  that  their  alphabet  supplied  them  with 
characters  suflScient  for  expressing  numbers  as  far  as  a 
thousand.  It  is  clear  that  the  Professor  was  totally  unac- 
quainted with  the  letters  of  the  language  he  was  criticising, 
or  he  would  have  known  that  the  five  finals,  (technically 
called  Camnephntz,)  are  used  to  express  the  five  last  hund- 
reds; and,  therefore,  that  the  glory  of  inventing  the  expe- 
dient which  he  describes  with  such  imposing  minuteness  of 
detail,  is  due  entirely  to  himself.  So  much  for  his  qualifi- 
cations to  decide  on  the  merits  of  the  Hebrevv." 

Now  the  evidence  given  as  to  the  Samaritan  language, 
which  appears  to  have  been  the  ancient  Hebrew  referred  to 
by  the  pursuer,  goes  to  this, — that  it  did  not  contain  the 
five  final  letters  found  in  the  Chaldaic  character  ;  yet,  I 
cannot  tell  you  that  this  passage  is  not  within  the  limits  of 
fair  criticism  ;  and,  in  the  other  end  of  the  island,  a  Judge 
would  have  no  hesitation  in  directing  a  non-suit.  The  libel 
goes  on,  "  But  it  appears  to  me  that  he  has  a  particular 
pique  against  the  language  ;  that  his  censure  arises  as  much 
from  spleen  as  ignorance  ;  for  the  Roman  method  of  nota- 
tion is  still  more  clumsy  than  his  fancied  Hebrew  System." 
"  They  may  be  Arabic  also ;  but  to  enter  into  the  contro- 
versy respecting  the  superiority  of  Hebrew  and  Arabic  for 
the  edification  of  Professor  Leslie,   would  be  as  profitable 
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as  to  set  about  demonstrating  the  seventeenth  proposition 
of  Euchd's  twelfth  book,  to  a  person   who  did  not  know  a 
right  hne  from  a  curve,  much  less  a  polyhedron  from  a 
sphere  !     We  must  look,  therefore,  for  some  other  reason ; 
and  perhaps  we  may  find  it  in  the   unhappy  circumstance 
in  which  Hebrew  is  placed, — it  is  the  language  of  the  Old 
Testament.  The  language,  as  a  philosopher  like  Mr.  Hume, 
or  a  partizan  of  Mr.  Hume's,  would  say,  dedicated  to  super- 
stition ;  and  is,  therefore,  like  every  thing  else  connected 
with   such   a  cause,  to  be  attacked   by  that   tolerant  and 
equitable  sect,  perjas  et   nefas.     But  in  doing  so,  I  may 
be  permitted  to  remark,   there  should  be  some  little  know- 
ledge of  the  ground  displayed.     It  is  not  good  generalship 
to  entrust  even  the  details  of  a  siege  to  a  blundering  gunner 
or  a  rash  volunteer  ;  and  1  must  consider  the  Professor  as 
a   most    unfortunate,   though   perhaps  courageous   enfant 
perdu,  after  this  specimen  of  his  skill,  although  he  may  be 
enlightened  enough  in  other  respects  to  be  entitled  to  sneer 
at  the  credulity  of  Luther,   the  Dreams  of  the   Christian 
Fathers,  and  the  fancies  of  St.  John."      "  He  may  believe 
when  I  tell  him,   that  in  the  eyes  of  those  who  know  any 
thing  on  the  subject,  he  makes  as  awkward  a  figure  as  the 
most  deficient  digit  he  ever  '  caused  modify.'     He  may  also 
assure  himself  that  the  rule  tie  sutor  ultra  crepidam,  is 
truly  a  golden  one.     He  is  perhaps  a  mighty  respectable 
third  or  fourth  rate  mathematician,  a  refrigerator  of  any 
rate  he  pleases,   and  an  arithmetician  scarcely   second   to 
Cocker  himself;  but  when,  on  the  strength  of  these  quali< 
fications,  he  thinks  fit  to  step  into  philosophy,  or  to  invade 
the  province  of  critics  and  scholars,   nothing  can  be  more 
pitiful.     And  yet,    (p.  232,)   he  blames  Joseph  Scaliger, 
(  vhose  name  as  a  man  of  learning  is  rather  higher  than  Mr. 
l^eslie's  as  a  mathematician,)  for  quitting  his   usual  studies 
to  meddle  with  mathematics.     So  easy  it  is  to  perceive  the 
presumptive  dogmatism  of  another,  and   to  overlook  our 
own."     And  then   the  issue  concludes  thus :  "  Whether 
the  whole  or  any  part  of  said  words,  are  of  and  concerning 
the  pursuer ;  and  whether  the  pursuer  is  therein  falsely, 
maliciously,  and  injuriously  represented,  and  held  up  to 
ridicule  and  contempt,  as  ignorant  of  the  Hebrew  language, 
and  even  of  the  Hebrew  alphabet,  or  as  being  guilty  of  im- 
pertinence, or  of  disHking  the  Hebrew  language,  merely 
because  it  is  the  language  of  the  Old  Testament,  and  to  be 
attacked  joer  Jas  et  nejat,  or  as  being  an  enfant  perdu,  to 
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the  mjury  and  damage  of  the  said  pursuer/'  Then  it  goes 
on  to  say,  (a  little  past  the  middle  of  the  fourth  page  :  <^'  In 
a  work  of  his,  treating  on  arithmetic,  that  '  celebrated"  man 
thought  proper  to  go  out  of  his  way  to  revile  in  a  most 
dogmatic  and  insulting  manner,  the  Hebrew  language.  I 
as:>erted  that  he  did  not  know  even  a  letter  of  the  tongue 
he  had  the  impudence  to  pretend  to  criticise,  and  I  proved 
my  assertion.  I  leave  the  decision  of  the  question  to  any 
Hebraist, — to  any  man  of  common  sense  in  the  land."  All 
this  may  be  said  to  be  fair  criticism,  but  then  he  goes  on  : 
"  I  proved  that  he  was  actuated  by  a  hostility  to  the  lan- 
guage of  Revelation,  simply  because  it  was  so,  and  I  defy 
any  one  to  refute  me." 

Now,  combinmg  this  passage,  with  a  passage  in  the  first 
issue,  it  appears  to  me  that  this  was  dictated  by  spleen 
against  the  man,  and  that  the  criticism  arose  as  much  from 
that  cause,  as  from  a  desire  to  exercise  the  rights  of  fair 
criticism  and  discussion.  He  there  says, — '«  We  must 
look,  therefore,  for  some  other  reason,  and  perhaps  we  may 
find  it  in  the  unhappy  circumstances  in  which  the  Hebrew 
is  placed ;  it  is  the  language  of  the  Old  Testament.  The 
language,  as  a  philosopher  like  Mr.  Hume,  or  a  partizan  of 
Mr.  Hume's,  would  say,  dedicated  to  superstition,  and  is, 
therefore,  like  every  thing  else  connected  with  such  a  cause, 
to  be  attacked  by  that  tolerant  and  equitable  sect  per  Jos  et 
nefas^  And  "  I  proved  that  he  was  actuated  by  a  hos- 
tility to  the  language  of  revelation,  simply  because  it  was 
so,  and  I  defy  any  one  to  refute  me.*"  Now,  that  the 
writer  of  the  libel  asserted  all  this,  is  true ;  but,  that  he 
proved  it  to  be  true,  remains  yet  to  be  seen.  It  remains  to 
be  proved  that  the  pursuer  was  hostile  to  the  Hebrew  lan- 
guage, merely  because  it  was  the  language  of  the  Old  Tes- 
tament, and  that  he  sneered  at  the  credulity  of  Luther,  the 
dreams  of  the  Christian  fathers,  and  the  fancies  of  St. 
John. 

Here  the  libel  begins ;  and  here  the  line  of  demarcation 
is  perfectly  clear;  and  it  is  impossible  to  say  that  this 
part  of  the  libel  is  correct  in  any  point  of  view,  unless  this 
statement  be  made  out  by  evidence.  Is  there  any  thing  in 
evidence  that  goes  to  show,  that  the  pursuer  was  actuated 
by  the  motives  here  stated,  at  the  time  he  wrote  his  book, 
especially  if  the  object  for  which  he  wrote, — the  tracing  ot 
the  progress  of  notation,  be  taken  into  consideration  ?  I 
think  not.     Nay  more,  if  the  defender  could  have  proved 
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m  general,  that  the  author  of  that  book  upon  arithmetic 
was  a  professed  infidel,  as  were  Lord  Bolingbroke  and  Vol- 
taire, this  libel  might  be  considered  as  fair  criticism,  but 
otherwise  it  must  be  considered  as  a  libel,  because  it  attri- 
butes motives  to  the  pursuer,  which  the  author  of  this  cri- 
ticism was  not  entitled  to  do.  Now,  Mr.  Leslie  has  pub- 
lished no  work  in  which  it  is  alleged,  far  less  proved  to  you, 
that  he  has  undervalued  and  sneered  at  the  religion  of 
Christianity,  or  any  thing  of  that  kind.  It  might  have 
been  fair  criticism,  if,  in  the  infidel  works  of  Bolingbroke 
or  Voltaire,  there  had  been  found  such  a  passage,  but  it 
cannot  be  considered  so  here. 

I  now  call  your  attention.  Gentlemen,  to  another  passage. 
You  have  seen  from  the  evidence,  that  Mr.  Leslie  held  the 
Greek  language  in  high  estimation.  Improper  motives 
have  been  ascribed  to  him  ;  he  has  been  accused  of  under- 
valuing the  Hebrew  language,  because  it  is  the  language  of 
revelation.  Now,  was  a  person  holding  such  an  opinion  of 
the  Hebrew  language  likely  to  have  expressed  himself  as 
the  pursuer  has  done  in  regard  to  the  Greek  language .? 
The  Greek  language,  it  has  been  shown  to  you,  is  the 
language  of  revelation,  above  all  others.  It  is  in  it  that 
all  the  revealed  religion  of  the  gospel  is  written.  It  is  not 
in  the  Hebrew  language  that  the  prophecies  and  the  books 
of  Moses  are  put  into  the  hands  of  the  youth  of  our 
universities,  but  in  the  Greek,  which  the  pursuer  so  highly 
eulogizes;  and  how  Mr.  Leslie,  had  he  been  a  scoffer  at 
religion,  could  have  drawn  such  conclusions  from  the  He- 
brew language  as  he  has  done,  in  the  note  upon  his  book, 
if  he  had  intended  to  refer  to  the  Greek,  or  what  is  now  the 
language  of  the  Hebrew  Scriptures,  I  own  I  cannot  un- 
derstand. It  is  now  left  to  you  to  draw  your  own  conclu- 
sions, whether  or  not  the  pursuer  was  likely  to  have  made 
such  an  observation  as  he  has  done,  from  a  dislike  at  the 
language  of  revelation,  merely  because  it  was  so. 

Now,  there  is  another  passage,  which  I  request  you  will 
attend  to,  at  page  227  of  the  body  of  the  work  on  arith- 
metic, published  by  the  pursuer.  On  this  part  of  the  case, 
I  must  again  refer  you  to  part  of  the  defender's  publication 
as  stated  in  the  issues.  The  terms  of  the  libel  are — "  I 
must  consider  the  professor  as  a  most  unfortunate,  though 
perhaps  courageous  eiifant  perdu,  after  this  specimen  of 
his  skill,  although  he  may  be  enlightened  enough  in  other 
respects  to  be  entitled  to  sneer  at   the  credulity  of  Luther, 
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the  dreams  of  the  Christian  fathers,  and  the  fancies  of  St. 
John."  This  refers  to  the  historical  note  to  be  found  in 
the  pursuer's  book,  to  which  I  have  referred,  and  in  which 
he  mentions  the  probable  views  of  Pythagoras,  in  the  in- 
troduction of  the  mystical  numbers  of  the  east,  and  then, 
after  describing  the  pi'operties  of  those  numbers,  he  goes 
on  thus,  at  page  229. — "  But  it  would  be  endless  to  recount 
all  the  visions  of  the  Pythagorean  school ;  nor  should  we 
stop  to  notice  such  fancies,  if,  by  a  perpetual  descent,  the 
dreams  of  ancient  philosophers  had  not,  in  the  actual  state 
of  society,  still  tinctured  our  language,  and  mingled  them- 
selves with  the  various  institutions  of  civil  life.  The  mys- 
tical properties  of  numbers,  originally  nursed  in  the  sombre 
imaginations  of  the  Egyptians,  were  eagerly  embraced  by 
the  Jewish  Cabalistic  writers,  and  afterwards  implicitly 
adopted  by  the  fathers  of  the  Christian  church.  But  those 
fancies  maintained  an  ascendancy  in  public  belief,  until  a 
very  late  period,  nor  were  the  reformers  themselves  exempt 
from  their  influence." 

Now,  who  were  the  fathers  of  the  Christian  church  ? 
They  were  men  like  ourselves; — they  were  not  inspired 
persons,  nor  were  they  persons  whose  doctrines  were  not  to 
be  impugned,  and  perhaps  the  impugning  of  their  doctrines 
was  the  ground  of  the  reformation  which  took  place  in  our 
Protestant  church.  Then  the  passage  goes  on :  "  Luther, 
whose  vigorous  mind  was  yet  deeply  tinctured  with  the 
credulity  of  his  age,  was  accustomed  to  venerate  certain 
numbers  with  a  species  of  idolatry.  Peter  Bungus,  Canon 
of  Bergamot,  published,  in  1585,  a  thick  quarto,  De  Mysti- 
cis  Numerorum  significat'ionibus,  chiefly  with  a  view  to  ex- 
plain some  passages  in  the  Old  and  New  Testament.  But 
it  was  from  Calvin,  not  Luther,  that  the  faith  of  the  church 
in  this  country  was  derived. 

Then  he  refers  to  the  "  mark  of  the  beast,"  and  I  call 
your  attention  to  this  last  passage.  "  The  famous  number 
of  the  Beast,  666,  which  has  so  often  tortured  the  ingenuity 
of  the  expounders  of  the  Apocalypse,  is  regarded  by  some 
divines  as  of  Egyptian  descent,  the  archetype  of  the  three 
monads,  and  combining  the  genial  and  siderial  powers, 
being,  indeed,  only  the  sum  of  all  the  terms  of  the  magic 
square  of  (3,  the  first  of  the  perfect  numbers,  and  dedicated 
to  the  sun.  But  we  still  see  the  predilection  for  Luther's 
favourite  number,  seven,  strongly  marked  in  the  customary 
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term  of  apprenticeships,  in  the  period  required  for  obtain- 
ing academical  degrees,  and  in  the  legal  age  of  majority." 

The  ''  Apocalypse"  is  the  only  word  to  be  found  in  this 
passage.  Its  meaning  signifies  the  "  Revelation,''  viz.  of  St. 
John  ;  and  if  his  remark  contained  a  reflection  of  an  irre- 
ligious cast,  it  would  be  the  foundation  of  an  action  for 
libel.  He  is  said  to  be  accused  of  sneering  at  the  dreams 
of  the  Christian  Fathers — Who  were  the  fathers  of  the 
Christian  church  ?  They  were  divines, — the  same  as  the 
reverend  and  learned  gentlemen  whom  you  saw  here  to- 
day,— whose  especial  duty  it  was  to  expound  and  criticise, 
in  their  writings,  the  language  and  doctrines  of  the  whole 
of  the  divine  oracles,  and  not  that  of  the  Apocalypse  merely. 
The  defender  should  have  taken  an  issue  in  justification  on 
this  part  of  the  case,  and  have  shown  you  here,  that  the 
language  of  the  Hebrews,  which  the  pursuer  attacked,  was 
the  language  of  the  "  Revelations," — the  Greek,  which  the 
pursuer  had  treated  scoffingly  ;  but  he  has  not  done  so. 

I  have  thus  gone  through  the  whole  case.  I  have  also 
looked  into  Mr.  Leshe's  book,  part  of  which  I  confess  I  do 
not  understand.  There  is  one  passage,  however,  to  which 
I  would  call  your  attention  :  Alluding  to  the  mode  of 
computation  by  hundreds  among  the  Greeks,  the  pur- 
suer, in  his  book,  at  page  2^3,  quotes  four  lines  from 
Juvenal,  describing  the  mode  in  which  the  aged  Nestor 
counted  hundreds  upon  his  right  hand*;  and  he  quotes 
also  several  expressions  from  Cicero.  And  then,  at  page 
224,  he  says,  *'  Some  commentators  would  even  explain  from 
the  same  practice  of  numeration,  the  allegorical  descrip- 
tion of  wisdom  in  the  Proverbs  of  Solomon :  *  Length  of  days 
is  in  her  right  hand,  and  in  her  left  hand  riches  and  honour.' 
Prov.  iii.  16."  Now  this  quotation  appears  to  me  to 
be  in  a  spirit  and  character  which  gives  a  direct  contradic- 
tion to  the  assertion  that  there  is  any  thing  in  this  work 
reflecting  on  the  language  of  revelation.  If  Professor  Les- 
lie never  did  so, — and  we  must  take  it  for  granted  that  he 
never  did,  because  we  have  no  proof  to  the  contrary  ; — the 
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charge  in  the  libel,  that  this  passage,  which  has  been  so  much 
comnnentecl  upon,  was  put  down  in  his  book,  because  he 
had  a  spite  at  the  language  of  revelation,  must  be  set  down 
as  not  true.  I  told  the  counsel,  when  the  case  was  beibre 
me  in  adjusting  the  issues,  that  I  would  deliver  such  an 
opinion  upon  the  law  of  the  case,  when  the  issues  came  to 
be  tried,  if  no  such  proof  was  led  ;  and  if  that  opinion  should 
be  considered  by  the  counsel  to  be  erroneous,  they  could 
take  a  bill  of  exceptions  to  your  verdict  on  the  ground  of 
misdirection  in  point  of  law  :  and  I  now  state  the  same 
thing  over  again,  that  there  may  be  no  mistake  ;  and  that 
the  Court  is  of  opmion,  that  the  Jirs't  part  of  this  stricture 
upon  the  pursuer,  is  matter  of  fair  critic'isvi,  and  within 
the  bounds  of  free  discussion  of  a  published  work  ; — but 
that  the  last  part  of  it  is  a  libel. 

This  is  not  all.  I  should  lay  down  the  law  to  you  also, 
as  to  authors  and  publishers  of  printed  works.  If  a  pub- 
lisher gives  up  the  name  of  the  author  of  a  printed  libel, 
when  he  is  called  upon  to  do  so,  that  puts  an  end  to  the 
presumption  of  malice  on  the  part  of  the  publisher,  and 
leaves  it  to  the  person  libelled,  to  find  out  the  author  of  the 
libel ; — but,  if  the  publisher  does  not  give  up  the  author, 
then  the  publication  is  the  vehicle  of  conveying  and  circu- 
lating, through  the  minds  of  the  public,  the  venom  in  the 
libel ;  and  the  law  says,  in  that  case,  that  the  publisher  is 
the  author.  And  here  again,  the  party  may  take  a  bill  of 
exceptions  against  this  part  of  the  charge,  on  the  ground  of 
misdirection  in  point  of  law,  if  he  pleases. 

Here,  again,  the  defender  has  abandoned  his  plea  in  jus- 
tification. The  question  is  put  to  you  in  the  issue,  on 
page  7,  as  to  the  libel  containing  no  attack  whatever  on  the 
pursuer,  as  a  man  or  as  a  professor,  in  these  terms :  "  Whe- 
ther the  whole,  or  any  part  of  the  said  words,  are  of  and 
concerning  the  pursuer;  and  falsely,  maliciously,  and  inju- 
riously hold  out  and  represent  the  pursuer  as  being  one  of 
the  public  teachers,  by  whom  young  men,  who  come  as  stu- 
dents to  the  University  of  Edinburgh,  have  their  religious 
principles  perverted,  and  their  reverence  for  holy  things 
sneered  away,  to  the  injury  and  damage  of  the  said  pur- 
suer .''"' 

On  this  point,  the  words  I  refer  to  will  be  found  at  the 
bottom  of  the  fourth  page  of  the  issues.  The  words  com- 
plained of  by  the  pursuer  are  contained  in  ihc  ^fbur  num- 
bers of  the  Magazine  specified  in  the  summons;  and  it  is  of 
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importance  for  you  to  observe,  that  the  whole  of  the  para- 
graphs in  these  four  numbers  of  that  periodical  work,  are 
repeated  in  one  article  on  the  208ih  page  of  the  ^l^th  Number 
of  the  Magazine  ;  and  on  the  article  in  this  Number,  there- 
fore, I  shall  make  my  observations.  You  there  see,  at  the 
commencement  of  the  paragraph  in  which  the  subject  of  the 
libel  is  introduced,  that  the  writer  of  it  speaks  of  his  corre- 
spondence with  the  editor,  and  of  his  satirical  strictures  on 
the  pursuer.  These  are  contained  in  a  series  of  essays  on  Mr. 
Leslie's  publications,  which  may  be  compared  in  their  man- 
ner, though  the  matter  of  them  be  different,  to  Addison's 
Essays  on  "  Milton's  Paradise  Lost.""  They  are  scattered 
throughout  the  pages  of  different  numbers  of  the  Magazine, 
but,  in  the  eye  oilaw  and  of  reason,  they  are  one  and  the 
same  work.  They  attack  Mr  Leslie's  publications,  from 
the  commencement  of  his  original  works.  It  is  of  import- 
ance that  you  remark  the  paragraph  which  begins  at  the 
last  line  of  the  left  hand  column  of  page  209.  of  the  44th 
Number  of  the  Magazine,  which  I  now  hold  in  my  hand. 
It  begins  thus — "  With  grief  I  have  perceived" — but  be- 
fore I  read  that  paragraph  to  you,  I  would  call  your  at- 
tention to  what  he  says  in  the  one  that  goes  immediately 
before  it,  which  is  in  these  terms — "  What  other  claims  to 
respect  he  possesses  I  know  not,  except  his  having  made 
some  neat  second  rate  chemical  experiments,  and  invented 
some  handy  little  instruments  ;  but  even  if  his  claims  were 
ten  times  as  weighty,  they  should  not  have  deterred  me 
from  speaking  as  I  thought.  A  man  who  could  go  out  of 
his  path,  in  an  inquiry  on  the  nature  of  heat,  to  jecom- 
mend  an  impious  work,  and,  in  a  treatise  on  arithmetic,  to 
cast  an  ignorant  sarcasm  on  the  language  of  the  Bible,  or 
to  sneer  at  the  '  fancies'  of  one  of  the  apostles,  must  ever 
be  an  object  of  suspicion  to  those  who  hold  the  Scriptures 
in  honour,  and  impiety  in  detestation.  We  have  no  assu- 
rance that  he  may  not  digress  as  culpably  hereafter ;  and  if 
he  does  so,  it  is  only  fair  to  give  him  warning,  that  I  shall 
take  care  to  point  it  out." 

.  "  With  grief  I  have  perceived,"  (this,  you  will  observe, 
gentlemen,  is  the  commencement  of  a  new  paragraph,  and 
it  is  of  importance  to  notice  that  it  immediately  follows  the 
other  I  have  now  read,)  "  that  many  of  the  young  men 
who  go  from  this  country  to  Edinburgh  to  pursue  their 
medical  studies,  come  back  with  their  religious  principles 
perverted,  and  their  reverence  for  holy  things  sneered  away. 
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It  would  be  very  unjust  to  accuse  any  individual  of  this 
weighty  charge, — -but  the  fact  is  undeniable,  I  rejoice, 
therefore,  whenever  it  is  in  my  power,  even  in  the  most 
trivial  degree,  to  show  that  the  hghts  of  the  famous  Northern 
Sect  are  not  infallible ;  that  under  affected  knowledge  gross 
ignorance  may  lurk ;  and  that  considerable  intolerance  may 
sometimes  be  the  characteristic  feature  of  philosophic  h- 
berahty.  I  rejoice  also,  but  much  more  sincerely,  to  learn, 
that  a  better  spirit  is  arising  in  your  famous  university ; 
and,  in  spite  of  its  levity,  its  humour,  its  follies,  nay  even 
its  transgressions,  I  think  your  magazine  has  been  instru- 
mental in  this  good  work."^ 

Now,  Gentlemen,  you  will  observe  that,  in  the  preceding 
paragraph,  the  pui*suer  is  attacked  as  sneering  at  the  "  fan- 
cies" of  one  of  the  apostles^  and  is  held  out  as  an  object  of 
suspicion  to  those  who  "hold  the  Scriptures  in  honour,  and 
impiety  in  detestation ;"  and  then  this  paragraph — in 
which  the  charge  is  contained,  of  the  religious  principles  of 
the  students  being  perverted,  and  their  reverence  for  holy 
things  sneered  away, — follows  immediately  afterwards,  and 
in  connexion  with  the  other,  and  in  this  it  is  said — "  It 
would  be  very  unjust  to  accuse  any  ^  individuar  of  this 
weighty  charge," — the  word  '■^individual,''''  you  will  remark, 
is  printed  in  italics, — "  but  the  fact  is  undeniable.*" 

Gentlemen,  it  was  an  admirable  rule  of  my  Lord  Mans- 
field's, and,  after  him, — I  thought  it  my  duty  to  take  down 
his  words  as  they  were  spoken  at  the  time,  and  I  think  I 
can  give  them  to  you  from  memory, — Mr.  Justice  BuUer, 
a  very  eminent  judge,  laid  down  the  rule  of  law  in  the  same 
terms: — That  great  lawyer  said,  '*  I  always  observe  it  as 
a  rule  to  charge  a  jury  to  consider  a  libel  in  the  same  way 
as  a  man  of  common  sense  and  understanding  would  do, 
and  never  to  deviate  into  nice  distinctions  about  the  mean- 
ing of  words,  but  to  be  guided  in  their  judgment  by  good 
sound  sense."  That  I  now  say  to  you.  Eut  there  is 
another  dictum  of  my  Lord  Kenyon's,  which  I  must  also 
state  to  you,  and  it  is  equally  short — Thatexpiessions  used 
in  writings  are  to  be  judged  of  by  their  context ;  "  nosc'itur 
a  sociisi'''  The  matter  of  the  paragraphs  I  have  now  read 
to  you  is  respecting  the  impiety  of  the  person  who  is  thus 
charged  in  the  libel ;  and  on  this  point  I  call  your  attention 
to  the  statement  in  the  defence,  where  it  is  said, — '•  If  the 
passages  had  been  set  forth,  it  would  appear  that  there  is 
no  attack  wliatcver  on  the  learned  pursuer,  as  a  man,  or 
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as  a  professor.  The  rtoiarks  of  which  he  complains  are 
directed  against  him  in  his  character  of  an  author^  and  are 
all  confined  to  observations  suggested  by  his  publications." 
Gentlemen  of  the  Jury,  it  is  for  you  to  judge  of  this. 
It  has  been  stated  to  you  from  the  bar,  on  behalf  of  the 
defender,  that  \i  is  the  College  of  Edinburgh  only 
that  is  attacked,  and  if  its  learned  Professors  think  this 
a  libel,  the  College  should  take  it  up.  If  this  be  a 
libel  upon  the  College,  it  is  a  very  grave  one.  If  it 
be  on  the  College,  I  do  not  choose  to  enlarge  upon  it. 
The  pursuer,  Professor  Leslie,  does  not  take  it  up  as  such  ; 
but  the  libel  itself  does  say,  that  "  many  of  the  young  men 
who  go  from  this  country  (Ireland)  to  Edinburgh,  to  pursue 
their  medical  studies,  come  back  zmth  their  religious  princi- 
ples  perverted,  and  their  reverence  Jbr  holy  things  <  sneer- 
ed'' awaif — and  when  it  also  says,  that  "  it  would  be  very 
unjust  to  accuse  any  '  individuate  of  this  weighty  charge — 
but  the  fact  is  undeniable  ;"  it  is  for  you,  Gentlemen,  to  de- 
cide, whether  the  pursuer,  Mr.  Leslie,  is  the  ♦'  individual 
here  alluded  to  or  not.  You  will  take  all  the  circumstances 
together  ;  you  will  recollect  that  "  sneering'''  is  the  word 
used  v.here  the  libel  charges  the  pursuer  with  having  stept  out 
of  his  way  to  "  cast  an  ignorant  sarcasm  on  the  language  of 
the  Bible,  or  to  sneer  at  the  '  fancies''  of  one  of  the  Apostles ;" 
and  here  the  same  word  "  sneered'"'  is  connected  with  the 
students  at  this  college,  whose  religious  principles  are  said  to 
be  perverted,  and  their  reverence  for  holy  things  sneered 
away  ;  and  it  again,  is  also  connected  with  the  word  "  indi- 
vidual,"" who  is  accused  of  this  mighty  charge.  There  is 
a  kind  of  apostrophe,  or  break  in  the  sentence ;  and  then 
comes  the  word  "  honest''''  in  another  part  of  the  libel,  clearly 
meaning  "  dishonesty''  which  is  directly  applied  to  the  pur- 
suer as  a  Professor.  Gentlemen,  taking  all  these  circum- 
stances together,  it  is  for  you  to  say,  could  the  word  "  indi- 
viduaf  have  been  introduced  into  this  libel  by  the  writer  of 
it,  if  no  individual  Professor  was  meant ;  or,  is  it  introduced 
into  the  libel,  with  reference  to  some  individual  Professor, 
and  by  a  particular  mark.  And,  if  you  come  to  the  latter 
conclusion,  whom  does  it  mean  .''  Which  of  the  Professors  of 
Physic,  or  IMoral  Science,  is  it  that  is  here  alluded  to  ?  If  you 
are  of  opinion  that  this  has  been  said  of  a  particular  indivi- 
dual, and  of  Professor  Leslie  as  that  individual,  then  it  fol- 
lows that  you  will  iind  a  verdict  for  the  pursuer  on  this  issue. 
But  il'  vou  find  that  this  word  '■'-  individual"  was  an   usele&s 
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word,  and  introduced  into  the  libel  without  meaning  any  one, 
at  least,  that  it  did  not  mean  the  pursuer,  then  you  will  find 
on  this  issue  that  this  is  not  a  libel  on  the  pursuer,  and  you 
will  find  a  verdict  for  the  defender.  You  can  apply  your 
own  common  sense  and  sound  understandings  to  this  matter, 
as  effectually,  perhaps  more  effectually,  than  persons  of  great- 
er learning  and  more  scientific  minds  can  possibly  do. 

Gentlemen,  I  have  now  done,  except  as  to  the  damages, 
and  on  that  point  I  shall  be  brief.  As  to  the  three  first  is- 
sues, the  Court  is  of  opinion,  that  they  are  legally  made  out 
\x\  favour  of  the  pursuer  ;  but  as  to  the  first  issue,  there  is 
a  part  of  that  issue  about  the  pursuer's  having  a  pique  against 
the  Hebrezv  language,  arising  as  much  from  spleen  as  from 
ignorance,  on  which  the  Court  thinks  you  should  find  in  fa- 
vour of  the  defender — but  from  thence,  where  the  issue  re- 
fers to  the  pursuer's  having  a  prejudice  against  the  Hebrew 
language,  arising  out  of  the  unhappy  circumstances  in  which 
it  is  placed,  as  being  the  language  of  religion,  and  of  the  Old 
Testament,  and  ascribing  improper  motives  to  the  pursuer  for 
his  attacking  it,— the  Court  are  of  opinion,  that  the  words  of 
the  libel  given  in  this  part  of  the  issue,  are  not  to  be  ascribed 
to  fair  criticism,  and  are  not  entitled  to  the  protection  of  the 
law,  unless  they  had  been  warranted  by  the  general  character, 
or  by  the  works,  of  the  pursuer,  Mr.  Leslie,  and  therefore,  as 
to  this  part  of  this  first  issue,  the  Court  thinks  your  finding 
should  be  /or  the  pursuer.  Here  again  the  party  may  take 
his  bill  of  exceptions,  if  he  thinks  proper,  by  means  of  which 
the  decision  you  may  give  on  this  point,  may  be  taken  to  the 
Court  of  Session,  and  from  that  Court,  even  to  the  House  of 
Lords,  by  an  Appeal. 

As  to  the  concluding  part  of  this  issue,  where  the  libel 
holds  out  the  pursuer  as  the  person  by  whom  the  students  of 
medicine  at  this  university  are  said  to  have  their  religious 
principles  perverted,  and  their  reverence  for  holy  things  sneer- 
ed away ;  it  is  for  you,  Gentlemen,  as  I  have  already  stated, 
to  make  up  your  own  minds,  and  this  you  will  do  according 
to  your  own  good  sense  and  sound  understanding  of  the  words 
used. 

Gentlemen,  I  have  no  more  to  say. — It  is  emphatically 
your  province,  as  jurymen,  to  assess  the  damages.  11  you 
find  the  issues,  or  part  of  the  issues,  proved,  and  that  the  iiiat- 
ter  referred  to  in  what  you  find  so  proved,  is  of  and  concerning 
the  pursuer,  and  that  it  is   libellous,  then  vou  will  find  such 
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damages  due,  as  you,  in  the  exercise  of  sound  sense,  shall 
think  will  be  sufficient  to  compensate  the  partj  for  the  injury 
he  has  sustained.  This  is  a  case  for  damages,  if  you  find  it 
proved  on  the  issues,  as  I  have  pointed  out ;  and  it  is  espe- 
cially a  case  for  damages,  if  you  find  for  the  pursuer  on  the 
latter  part  of  the  first  issue,  because  the  opinion  of  the  Court 
is,  that  that  latter  part,  if  proved,  is  a  case  for  damages. 

Or  rather,  if  you  come  to  be  of  the  same  opinion  with  the 
Court,  and  also,  that  the fourt/i  issue  is  proved,  you  will  find 
for  the  pursuer  on  all  the  issues,  excepting  that  part  of  the 
first  issue  which  I  have  pointed  out;  the  issue  in  justification 
being  given  up. 

Mr.  Forsyth.— My  Lord,  we  did  not  give  up  the  issues 
in  justification,  though  we  did  not  lead  any  proof.  We  ar- 
gued upon  them,  and  we  cross-examined  the  pursuer's  wit- 
nesses, in  order  to  prove  those  issues. 

Chief  Commissiokeu.— Mr.  Forsyth,  I  gave  all  due  con- 
sideration to  that  part  of  the  evidence  in  my  charge  to  the 
jury. 

Mr.  Forsyth. — We  must  take  a  bill  of  exceptions,  of 
course. 

The  jury  then  retired,  and  remained  inclosed  for  an  hour 
and  a  half,  when  they  returned,  and  gave  in  their  verdict,  as 
follows : 

VERDICT. 

Edinburgh,  22d  July,  1822. 

On  the  First  Issue,  the  Jury  find  for  the  defender  to  the 
words,  "  We  must  look,"  in  the  seventh  line  of  page  3.  of 
printed  Issue.  To  "  He  may,"  in  the  twenty-first  line,  for 
pursuer.     And  the  remainder  lor  the  defender. 

On  the  Second  and  Third  Issues,  for  pursuer. 

On  Fourth,  for  the  defender. 

Damages,  £\m. 
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Mr.  Forsyth,  after  the  verdict  was  read  by  the  clerk, 
tendered  a  Bill  of  Exceptions  for  the  defender,  on  the  ground 
of  misdirection,  in  several  instances  ;  but  this  Bill  appearing 
to  the  Court  to  be  in  some  respects  erroneous,  liberty  was 
given  to  the  party  to  withdraw  it,  and  substitute  another 
Bill,  to  be  afterwards  lodged. 

NOTE  of  BILL  of  EXCEPTIONS  given  in  by  the  De- 
fender, i/i  causa  Leslie  versus  Blackwood. 

Except  to  that  part  of  charge  which  directed  Jury  to  find 
part  of  Issues — first  and  third — to  be  libel,  and  not  criticism. 

And  to  that  part  of  the  direction  which  stated,  that  as  no 
evidence  had  been  brought  forward  directly  by  the  defender, 
but  merely  a  cross-examination  of  pursuer's  witnesses,  and 
in  writings  produced  for  pursuer,  the  defender  must  be  held 
to  have  abandoned  all  his  Issues  in  justification  ;  and  also  in 
so  far  as  it  was  stated,  that  taking  Issues  in  justification  im- 
plies, or  admits,  the  relevancy  of  the  charge  made  by  pursuer 
as  a  libel. 

(Signed)         J.  S.  M. 
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